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CASES DETERMINED 
IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1922. 


MINNIn A. WATERS, APPELLEE, V. NEBRASKA MUTUAL 
INSURANCE COMPANY, APPELLANT. 


Frcep Marcre 1, 1922. No. 21852. 


1. Trial: REQUESTS FoR DirEcTioN oF VERDICT: FINDINGS OF Fact. 
Where each party to a trial by jury requests the court to direct 
a verdict in his favor, ne weives the right to a finding or trial 
of the issues by the jury, and consents that the court shall find 
the facts and apply the law thereto. 


2. Insurance: LocaTION oF PERSONALTY: WARRANTY. Except as to 
personal property that has a distinct and definite abiding place, 
a description in an insurance policy as to the location of the 
property, although it may be a warranty in presenti, is not, in 
the absence of an express stipulation, a promissory warranty that 
the property will remain in the location described. 


8. Appeal: REQUESTED INSTRUCTION. Where an instruction is given 
upon an issue submitted to the jury at the request of a party 
to a suit, he will not be heard to say that there was no evidence 
upon which to base the instruction. 


4. Insurance: Acts or AGENT. Insurer’s agent, empowered to re- 
ceive and transmit applications and to receive payments-of the 
premium, binds the company by knowledge acquired in and 
about the preparation of the application and by representations 
made to the insured while so doing. 


Fraup: Evimence. Evidence of alleged fraud and mis- 
representation examined and held not to require such inference. 


APPEAL from the district court for Rock county: Ros- 
ERT R. Dickson, JuDee. Affirmed. 


George E. Hager and James A. Brown, for appellant. 


T. F. Nolan, H. D. Curtiss and M. F. Harrington, 
contra. © 
(1) 
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Waters v. Nebraska Mutual Ins. Co. 


-Heard before DEAN, LeTrox and Day, J.J., CLEMENTS 
(FE. P.) and Ditwortru, District Judges. 


CLEMENTS, District Judge. 

Plaintiff sues the defendant upon six causes of action, 
each based upon a separate policy of insurance, and 
alleges that the live stock described in all of said 
policies was totally destroyed by fire February 10, 
1920, upon the Randolph Ranch, in sections 33 and 34, 
township 28, range 20, Rock county, Nebraska. Plain- 
tiff also alleges that the location of the property insured 
was erroneously entered in each of said policies of in- 
surance, but that the defendant, at the time that each 
of said policies was written, knew where the property 
insured was actually Jocated and that the misdeserip- 
tion of location in the policies was solely the error of 
the defendant. 

The defendant admits the execution of the policies 
sued upon, but detends against liability for loss under 
them for the following reasons: First, the defendant con- 
tends that the policies sued upon in plaintiff’s third, 
fourth, fifth and sixth causes of action, which will here- 
after be referred to as exhibits A, B, C, and D, were void 
and unenforceable at the time of the fire, because the 
property therein described had been removed from the 
place where it had been insured, without the knowledge 
and consent of the defendant, to the Randolph Ranch; 
second, the defendant contends that exhibit B was also 
void for another reason, viz., because said policy had 
been changed and mutilated by the plaintiff by the in- 
sertion therein of the words, “Jennies and jacks;’ third, 
the defendant contends that the policies sued upon in 
plaintiff’s first and second causes of action, which will 
he hereafter referred to as exhibits E and F. never went 
into effect, because they were obfained bv false and 
fraudulent representations of plaintiff as to the location 
_ef the preperty when it was insured, 

The claims of the parties are set out in the pleadings 
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by suitable averments of admission, allegation, and 
denial, but these pleadings are too long and involved 
to be quoted here. Upon’ these issues there was a trial 
to a jury. <At the close of all the evidence both parties 
moved for a directed verdict. No formal ruling was 
made on the motions, but in effect the court overruled 
the defendant’s motion and sustained the plaintiff’s 
motion by instructing the jury that the defendant was 
liable for the plaintiff's loss upon the policies sued 
on in plaintiff’s first, second, third, fifth and sixth causes 
of action, exhibits A, C, D, E, and F. The question 
of defendant’s liability upon plaintiff’s fourth cause of 
action, exhibit B, and the amount of plaintiff’s loss 
upon all of the policies was submitted to the jury. The 
jury retnrncd a verdict finding generally for the 
plaintiff in the sum of $8318.74. The jury also made, 
at the request of the defendant, some special findings 
as to the fourth cause of action, these special findings 
will be referred to later. Motion for a new trial was 
_ overruled, exceptions taken, and defendant comes here 
on appeal. 

While the defendant alleges many errors, it really 
predicates its right to a reversal upon three grounds, 
which we will consider in the following order: First, 
the court erred in instructing the jury that the defendant 
was liable upon exhibits A, B, C, and D, because each and 
all of said policies were void as a result of the removal 
of the insured property, without the consent of the de- 
fendant, to a new and more hazardous location. In the 
consideration of this case it must be first noted that, 
as to the questions of fact taken from the jury, it comes 
to us on the same basis as if tried to the court without 
the intervention of a jury. Dorsey v. Wellman, 85 Neb. 
262. 

A careful examination of the evidence convinces us 
that the trial court was justified in concluding that the 
facts as to exhibits A, B, C, and D were as follows: 
For about six years prior to the issuance of these policies 
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the plaintiff had been writing insurance upon live stock 
in Rock county with the defendant company. During 
this time many insurance policies had been written for 
her by the defendant and she had suffered some losses 
under the policies. During all of this time the business 
of soliciting this insurance, preparing the applications, 
collecting the first premiums, adjusting and paying for 
losses, was done by the defendant’s agent, Charlie 
Lanning, who resided at Long Pine, in Brown county. 
Mr. Lanning’s practice and custom in securing this 
insurance was, upon receiving a request from Mrs. 
Waters for insurance, to go to the place where the 
stock was situated, look it over, agree upon the amount 
of insurance, and then return to his office in Long 
Pine and prepare an application and forward same to 
the company in Lincoln. Sometimes the application 
was signed by Mrs. Waters, but usually it was signed 
by Mr. Lanning ov by some one in the office at Lincoln. 
The preparation of the application, including the de- 
scription of the location of the property, seems to have 
been left entirely to Mr. Lanning or to the company. 
Up until about three years before the issuance of these 
policies Mrs. Waters resided upon a ranch owned by her 
in Rock county. At that time this ranch was sold, and 
ever since Mrs. Waters has resided in rented property 
in the village cf Bassett, Nebraska. Since the sale of 
the ranch, live stock insured by the defendant for Mrs. 
Waters has been located upon various rented places in 
said county. Mr. Lanning and the company in pvepar- 
ing applications do not seem to have exercised very much 
care in describing the location of the live stock, and 
numerous errors in this respect have occurred, which 
were perpetuated by the practice of making up new 
applications from old ones in the office without reference 
to the then location of the property. Before exhibits A, 
B, C, and D were written Mr. Lanning examined the 
live stock; he found it located in various pastures in 
Rock county; he was told that the intention was to 
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keep the stock in these pastures until about October 1, 
and to then remore the same to some ~lace for winter 
ing. He agreed that this might be done, and told the 
plaintiff that he would help her find a snitable place 
to winter the stock. This he afterwards did by assisting 
her to rent the Randolph Ranch, where the stock was 
taken about October 15. Mr. Lanning knew of the 
removal of the stock and saw it at the Randolph Ranch 
before it was destroyed. In making up the applications 
for these policies no attempt seems to have been made 
te correctly describe the locaticn of the property. It is 
apparent that the descriptions in old policies were fol- 
lowed, as in no instance is the location correctly given. 
Defendant concedes that the insurance attached at the 
actual location of the property when the insurance was 
written, but contends that the removal of the stock to 
the Randolph Ranch invalidated the policies. The de- 
fendant’s contention that the fire hazard to the property 
was increased by its removal cannot be entertained. 
There is no evidence as to the difference in the hazard of 
the place where the insurance attached to this property 
and the place to which it was removed. The only evi- 
dence in the record as to a difference in fire hazard 
is as to the home place of Mrs. Waters, meaning the 
place sold three years before this insurance was written, 
and the Randolph Ranch, and as to this we are given no 
facts upon which to make a comparison of hazards. The 
bald statement of Mr. Mills that the hazard at the 
Randolph Ranch was greater is only a conclusion, and 
his testimony that the Randolph Ranch was vacant and 
abandoned is not sustained by the evidence, at least as 
to its condition after this property was taken there. 
The general rule as to the change of location of insured 
property is stated in 19 Cyc. 740, as follows: “A descrip- 
tion as to the lecation of property, although it may be a 
warranty in presenti, is not, in the absence of an ex- 
press stipulation, a promissory warranty that the prop- 
erty will remain in the location described.” It has been 
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held, and is no doubt settled law, that the provisions 
found in the New York standard policy, “while located 
as described herein and not elsewhere,” constitute an 
express stipulation and promissory warranty that the 
property will remain in the location described. 19 Cyc. 
741. It is plainly to be seen that in this clause there is 
coupled with the situs of the property a distinct provision 
that the insurance shall continue only while the property 
is so situated. The defendant has cited a number of 
cases holding that a change in location of the insured 
property without the consent of the insurer invalidates: 
the insurance. It will be noted, however, that in every 
case cited the policy sued upon contains the clause of the 
New York standard policy, “while located as described 
herein,” and so forth. Turning now to the policies in 
question, we find that they do not contain the New York 
standard policy clause, but provide for insurance “to 
the following described property located and contained 
as described herein and not elsewhere.” It will also be 
seen that the policies contain uo provision that the in- 
surance shall be forfeited by the removal of the property. 
It is evident there must be some reason for this. The 
explanation that occurs to us is that the company real- 
ized that it would be difficult to secure insurance upon 
live stock if the policy plainly restricted the insurance 
to the time while the stock should be actually located on 
the premises where they were when the application was 
taken. If it is claimed that the policies are ambiguous, 
it must be remembered that an insurance policy will be 
strictly construed against the insurer, who prepared it, 
and liberally in favor of the insured. 19 Cyc. 656, 
Kinney v. Farmers Mutual Fire & Ins. Society, 159 Ta. 
490, and Noyes v. Northwestern Nat. Ins. Co., 64 Wis. 
415, cases very much in point, hold: “Except as to 
personal property, which has a certain distinct and 
definite abiding place, a statement in the policy as to 
its location is not a warranty that it will be continued 
in its then location during the life of the policy.” We 
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think, taking into consideration the circumstances under 
which this insurance was written and the form of the 
policy, the removal of the live stock to the Randolph 
Ranch did not forfeit the insurance. 

Second, the defendant contends that the court erred 
in instructing, in substance, that if the jury find that 
the words, “jennies and jacks,” were inserted in the policy 
sned upon in the plaintiff's fourth canse of action by 
some third person, without the knowledge or consent 
of the plaintiff, she could recover on the policy for the 
property originally described, but could not recover for 
the jennies and jacks. The defendant says there was no 
evidence upon which to base this instruction. The de- 
fendant requested the jury to make a special finding 
on this matter, and the jury found that the words were 
inserted in the policy by some third person without the 
knowledge or consent of the plaintiff. Having requested 
that this issue be submitted to the jury, the defendant 
will not now be heard to sav that there was no evidence 
upon which to base an instruction framed te mect the 
contingency created by this request. Farmers Bank v. 
Garrow, 63 Neb. 64; Missouri P. R. Co. v. Hemminguay, 
63 Neb. 610. 

Third, the defendant bases its claim, that the policies 
sued upon in its first and second causes of action, ex- 
hibits IX and F, were obtained by false and fraudulent 
represcntations, upon a telephone talk had with the 
plaintifi's bushand and agent from Lone Pine just 
prior to the time the policies were written. The material 
part of this conversation was an alleged statement of 
Mr. Waters in answer to a question of Mr. Mills, the 
defendant’s secretary, as to where the live stock upon 
which this insurance was to be written was located, 
“Be just like the cther policies, at the home place.” The 
defendant says that Mr. Mills understood this as a rep- 
resentation that the property was situated upon the home 
place of Mrs. Waters, meaning the ranch which had been 
sold scme three vears before this, that the representation 
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was material, was false, and therefore avoided the insur- 
ance. We think this statement must be considered with 
reference to the circumstances surrounding its making. 
It should be remembered that after the sale of the home 
place Mrs. Waters wrote a number of policies of insur- 
ance with the defendant; that the defendant’s agent, 
Mr. Lanning, who solicited this insurance, knew that 
this “home place” had been sold and that the property 
was situated elsewhere; that Mr. Lanning solicited the 
insurance written in exhibits EF and F and knew the prop- 
erty was located upon the Randolph Ranch. At the time 
that Mr. Mills was closing up the deal.for the insurance 
that had been commenced by Mr. Lanning, we think Mr. 
Waters was justified in assuming that the information 
as to the Iecation of the property possessed by Mr. Lan- 
ning had been communicated to the company, and that 
when Mr. Waters made the statement, “Be just like 
the other policies, at the home place,” he meant to imply 
that the stock to be included in the new policies was at 
the Raudoloh Reneh where the stock covered by the 
other policies was being wintered and where Mr. Waters 
was making his home to care for the stock. We do 
not find sufficient evidence to justify an inference of 
fraud or misrepresentation. 

It follows, therefore, that the trial court was right 
in instructing that the defendant was liable upon exhibits 
E and F. 

As it appears that none of the policies were forfeited, 

it will not be necessary to consider the question of waiver 
or estoppel. 
- The question of the amount of plaintiff’s recovery was 
submitted to the jury by proper -instructions. Defend- 
ant contends that the recovery is too large, but we think 
it is justified by the evidence. 

The judgment is 

AFFIRMED. 
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Guorce G. FARMER, APPELLEE, V. JOHN H. Pirrs, 
APPELLANT. 


Furxep MarcyH 1, 1922. No. 21795. 


1. Landlord and Tenant: Forcisre Entry AND DETAINER: DE- 
FENSE. In a case brought under the statute for forcible entry 
and detainer to obtain possession of real estate by reason of a 
tentative failing, or neglecting or refusing to pay rent when 
due, it is a sufficient defense if it appears that no demand was 
made for the rental, and that the defendant, in good faith, 
mailed the rental to the landlord on the day it became due. 


Rent: Demanp. The tenant is entitled to a demand 
for and to a reasonable opportunity to pay the rental, and 
there must be a neglect or refusal to pay on his part before 
a forfeiture of the lease can be claimed and the landlord entitled 
to a judgment of ouster. 


: Forrerrure. The provision of the statute and 
the general stipulations for forfeiture in the lease are consid- 
ered in equity as securing the rent, and not for forfeiting the 
lease, when the tenant acts in good faith and pays promptly 
on demand, 


: : Heurry. The defense in  foreible 
entry and detainer actions may be equitable as well as legal 
under the Nebraska Civil Code, and the tenant will be relieved 
from a technica] forfeiture when absolute good faith is shown 
and the circumstances are such as to call for the exercise of 
equitable principles in his behalf to prevent gross injustice. 


AppPEAL from the district court for Lancaster county: 
FRreperick E. SHEPHERD, JupGE. Reversed. 


George W. Ayres and Peterson & Devoe, for appellant. 
John J. Ledwith, contra. 


Heard before Morrissey, ©.J., Ross, Atprico and 
FLANSBuRG, JJ., BUTTON and Coxsy, District Judges. 


Corsy, District Judge. 

This is an action of forcible and unlawful detainer 
originally brought before a justice of the peace under 
sections 8466-8482, Rev. St. 1918, to obtain possession of 
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real estate by reason of nonpayinent of rent at the time 
it became due. A judgment was rendered in justice 
court in faver of defendant, and the case was appealed 
by plaintiff to the district conrt for Lancaster county, 
where a jury was waived and the case tried to the court. 
The district ccurt found in favor cf plaintiff, and ren- 
dered judgment for the possession of the premises and 
ouster against the defendant, who brings his case by 
appeal to this court. 

The plaintiff, appellee, was, at the time of the com- 
immencement of the acticn, the owner of the brick block, 
sought to be recovered, situated in south Lincoln and 
used for business purposes. The defendant, appellant, 
was one of his tenants. The lease involved in this case 
was made by Louis R. Wood, the grantor of the premises 
to appellee, George G. Farmer, to the appellant, John 
H. Pitts, and provided for the payment of monthly 
rentals in advance on the first day of each month at 
the office of A. P. Peterson, agent of the original lessor. 
Tt appears that the lessee attorned to the appellee after 
his purchase of the premises, and that the place of pay- 
ment of rent was changed to 140 North Eleventh street, 
Lincoln, Nebraska. It further appears from the rec- 
ord that the lessee was in the habit and customarily paid 
the rent by mailing the appellee a check therefor at or 
about the time the rent became due; that this continued 
until November 1, 1919, when the appellee again 
changed his residence and address and notified appellant, 
in writing, that in the future.the place of payment of 
the rents for the leased premises would be at 130 North 
Twenty-seventh street, Lincoln, Nebraska, instead of 
140 North Eleventh street, where it had been payable 
for some time after the purchase of the property by 
appellee. 

On the 1st day of April, 1920, the record shows, and 
it is agreed by stipulation between the parties, that the 
appellant, Pitts, mailed to the appellee his check for $40, 
inclosed in an envelope with a dollar bill, in payment 
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of the rent for the ensuing month, but that envelope and 
contents did not reach appellee until the 3d of April, 
1920, at 12:35 p.m., and was thereupon refused by 
appellee. At 9 o’clock a.m., on April 3, 1920, several 
hours before the rent check envelope was brought to ap- 
pellee, he served personally on appellant a written three 
days’ notice to vacate said premises. 

The lease contained the provision that, if any rent 
shall be due and unpaid, it shall then be lawful “for any 
of said party of the first part to reenter said premises, 
and party of the second part agrees to vacate said prem- 
ises without notice.” It is the contention of appellant 
that (1) he did not fail, neglect or refuse to pay the 
rent when the same became due, and that the mailing 
of the check on the 1st of April was a compliance with 
the terms of the lease under the custom established 
between the parties; and (2) that, even if there was a 
technical default, a forfeiture of the lease as tenant 
should not be enforced, since, prior to the commence- 
ment of the action, he tendered the full amount of rent 
due. 

The propositions or contentions of appellant, Pitts, 
will be considered in their order. 

1. Did appellant fail, neglect or refuse to pay the 
rent when due? It is the conclusion of the writer of 
this opinion, from a consideration of the stipulated 
facts and other evidence shown by the record, that 
there was no refusal, failure or neglect on the part of 
appellant td pay the rent when due. The appellant, 
according to the established custom between the parties, 
sent the amount of rental due on April 1 by mail to 
the appellee on the date the same became due, and 
there seems to have been no intention, as shown by the 
record, on the part of appellant to evade or avoid in 
any way the prompt payment of such rental. It is ap- 
parent from the record that appellee, Farmer, acquiesced 
in the payment of the rent by check and its remittance 
by mail, and the rule of- law is well established that 
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“remittance by mail may constitute payment if expressly 
or impliedly authorized by the credifor cr such paymeut 
is according to the usual course of dealing between the 
parties.” 30 Cye. 1186. See Buell vr. Chap'n, 99 Mass. 
aod. 

No demand whatever was made on lessee for payment 
of the rent excepting that contained in the lease, and 
the landlord, of his own volition and without the con- 
sent of the lessee, had moved or changed the place of 
such payment a mile or two farther away than that 
provided in the lease cr the place of payment agreed wpon 
affer the purchase of the property. The lessee could not 
be legally reeuired to travel all that additional distance 
to the new place of payment and personally pay or ten- 
der to the lessor a check or the money for such rent. 
Suppose the lesser, instead of going a mile or two away, 
had gone 10 miles, or 500 miles, certainly the lessee, 
neither in Jaw nor in reason, would be obliged to travel 
that distance to make the payments on the exact date 
stipulated, or be obliged to mail the envelope contain- 
ing the check days, weeks, or perhaps months, in advance 
in order for it to reach the lessor at the time the rent 
became due, The ordinary principles of reason, common 
sense and justice should govern in questions of this 
kind. The lessee, in Jaw, had a right to assume that 
the post office department would do its duty and deliver 
the envelope containing the rent in due time, and that 
the lessor would, in justice, accept such rent; and if for 
any reason it was not received or delivered the lessee 
should, as a matter of ordinary fairness and justice, be 
advised of such fact and have a chance to remedy the 
same. The writer of this opinion cannot but be impressed * 
with the idea, which seems to come from a reading of the 
record, that it was not the rent the lessor wanted, but 
rather a forfeiture of the lease contract. Now, the pro- 
vision of the statute regarding a forcible entry and de- 
tention, as well as the provision in the Jease as to the 
neupayment of the rent, is for the security of such rental 
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to the lessor, not for the purpose of giving him an 
undue advantage and permitting him unjustly to obtain 
a forfeiture of the lease. 

2. As to the second proposition or contention of 
appellant, even if there was a technical default or failure 
to pay the rent on the day it became dne, a forfeiture of 
the lessee’s rights as tenant should not be enforced under 
the facts in this case. The default, if any, in making pay- 
nent on time was inconsequential, and the record shows 
that payment ways tendered or made in the usual way 
by mail on the day it became due, or at least prior to 
the commencement of the action. According to the 
established rules of equity and justice this is sufficient. 

In a note in 24 Cye. 1365, it is said: “Where by acci- 
dent cr mistake the covenant in a Jease is broken, and 
the lesscrs have not been in fact injured and can be put 
in statu quo, equity will relieve against a forfeiture. See 
Mactier v. Osborn, 146 Mass. 399. : 

And in Giles v. Austin, 62 N. Y. 486, the court say: 
“A covenant in a lease by the tenants to pay taxes and 
assessments is in the nature of a covenant to pay money, 
and a forfeiture incurred: by a breach thereof may be 
relieved against on the same principles. In the absence 
of bad faith on the part of the tenant, and where the 
position of the parties has not been changed and no new 
rights have intervened, mere delay on the part of the 
tenant in making the stipulated payments will not bar 
him from relief.” 

In 1 Pomeroy, Equity Jurisprudence (4th ed.) see. 
453, it is said: ‘Where a lease contains a condition 
that the lessor may reenter and put an end to the 
lessee’s estate, or even that the lease shall be void, upon 
the: lessee’s failure to pay the rent at the time specified, 
it is well settled that a court of equity will relieve the 
lessee and set aside a forfeiture incurred by his breach 
of the condition, whether the lessor has or has not 
entered and dispossessed the tenant. This rnle is based 
upon the notion that such condition and forefeiture are 
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intended merely as a security for the payment of money.” 
See Sunday Lake Mining Co. v. Wakefield, 72 Wis. 204. 

“Under a lease authorizing the lessor, in case of fail- 
ure of the tenant to pay an instalment of rent when due, 
to consider the lease forfeited, forfeiture may not be 
enforced and an action of forcible entry and detainer 
be maintained without. a demand for and a reasonable 
opportunity to make payment.” Cole v. Johnson, 94 
N. W. 1113 (120 Ta. 667). 

“Where, in a lease, it was stipulated that if the lessees 
failed to pay, first, rent at a certain time, or second, 
taxes, etc., or to refund those paid by lessor, the lease 
should be forfeited. * * * Where such lessors were 
accustomed to collect rent themselves, and the rent was 
due July 1st, and where the lessors were not in the 
state until the 5th, when the rent was tendered; held, .that 
a sufficient and substantial compliance with the terms 
of the lease was shown.” Burnes v. MeCubbin, 3 Kan. 
221. See Wilson v. Jones & Tapp, 1 Bush (Ky.) 178. 

The adjudicated cases of the supreme court of this 
state are in accord with the doctrines announced in the 
other states. In the case of Haynes v. Union Investment 
Co., 35 Neb. 766, Judge Maxwell, who wrote the opinion, 
says: “Under the decisions of this court a demand may 
be made by a notice to quit. Hendrickson v. Beeson, 21 
Neb. 61. If this is a sufficient demand it-is probable 
that a tender of payment at that time would defeat 
a recovery.” Paragraph 2 of the syllabus reads: 

“In order to work a forfeiture of a lease for non- 
payment of rent there must be a demand on the tenant 
for the rent, although such demand may be in the form 
of a notice to quit.” 

The case of Haynes v. Union Investment Co., supra, 
is cited by the supreme court of South Dakota, in which 
that court lays down the general rule as follows: “Pay- 
ment or tender of the rent by the lessee within three days 
after the notice to quit, given under Comp. Laws, sec. 
6073, for nonpayment, is served, prevents a forfeiture.” 
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Dakota Hot Springs Co. v. Young, 9 S. Dak. 577. 

Where there is no attempt at evasion or fraud in the 
payment of rent, but on the contrary an honest endeavor 
and intention to comply with the terms of the lease, 
as shown by the record in this case, a forfeiture should 
not be given. 

In the case of Springfield f. & M. Ins. Co. v. McLimans 
cd Coyle, 28 Neb. 846, this court said: ‘“Torfeitures are 
not favored and should not be enforced unless the courts 
are compelled to do so.” And in the case of Hanover Fire 
Ins. Co. v. Gustin, 40 Neb. 828, this court reiterates this 
doctrine: “Forfeitures are odious in law and should 
never be enforced unless the court is compelled to do so.” 

In the opinion written in the case of #stabrook v. 
Hughes, 8 Neb. 496, it is said: “Where a tenant has 
forfeited his lease, by a breach of the covenant for the 
payment of the rent, courts both of law and equity 
consider the clause of reentry (or forfeiture) to be mainly 
inserted for the landlord’s security, and will interfere 
in the tenant’s behalf, although all the formalities of a 
‘common-law demand may have been complied with, upon 
his satisfying the rent due, and making compensation 
for any damages which the landlord may have sustained 
in consequence of this omission.” 

In Ostenbery v. Scottsbluff Investment Co., 106 Neb. 
143, this court announces the general doctrine: “Equityt 
has power to relieve against a forfeiture of a lease for 
the nonpayment of rent on the day stipulated, and such 
power should be exercised when the circumstances are 
such as to call for the exercise of equitable principles, 
and where, if withheld, gross injustice will follow, when 
the failure to pay the rent was not wilful or such cul- 
pable neglect as to amount to the same thing.” 

In the instant case everything in the record shows 
the good faith of the lessee and his intention to pay 
the rent promptly at the time the same became due and 
in the customary manner agreed upon between the 
parties. As this court has held, equity considers the 
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general stipulations for entry by the landlord on the 
nonpayment of rent as intended for securing the rent, 
and not for forfeiting the lease, if the tenant shall have 
acted in good faith and shall promptly pay the rent 
when demanded or before the landlord suffers loss or in- 
convenience from the delinquency. Such provisions of the 
law and of leases regarding forfeitures for nonpayment 
of rent are not for the purpose of enabling the landlord 
to obtain undue advantage of a tenant by a forfeiture 
ot the lease on technical and inequitable grounds. 

Under the plea of not guilty or under an answer of 
general denial in cases of forcible entry and detention 
brought by a landlord against a tenant, the tenant is 
entitled to all the defenses, whether of law or equity, 
which are warranted by the evidence, and in this case 
it appears that the facts, the law and the equities are 
all on the side of the tenant. 

The judgment of the district court is reversed and this 
cause is remanded for further proceedings, 

REVERSED. 

FLANSBUrG, J., dissenting. 

I am unable to concur in that portion of the opinion, 
and the rule stated in the syllabus, that a tenant is 
entitled to a demand for and a reasonable opportunity 
to pay the rental before a landlord can claim a forfeiture. 
Our statute was intended, I believe, to put an end to 
that common-law rule. Where a tenant fails, refuses 
or neglects to pay his rent when due, he is from that 
moment a tenant holding over his term, and the land- 
lord’s right to eject the tenant has then become complete. 
Unless by some action on his part the landlord affirma- 
tively waives the forfeiture, he need only serve the statu- 
iory notice to vacate and bring an action in forcible 
entry. 

I agree with the rule, as stated in the opinion, that 
equity may relieve against the forfeiture, and that it is 
proper that it should do so, when it appears that the 
rent has been forwarded in conformity with a custom 
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established by the parties, but I do not agree that before 
the landlord can establish the legal right to a forfeiture 
he must make some sort of demand on the tenant for the 
rent; nor do I believe that the facts in this case show 
that, by an established custom, the landlord was to re- 
ceive delayed payments. O’Connor v. Timmermann, 85 
Neb. 422. 


CLatniA O. WEINGAND, APPELLANT, VY. City or NorTH 
PLATTE BT AL., APPELLEES. 


Firrep Marcu 1, 1922. No. 21709. 


1. Torts: Joint aNp Severat Lianinity. Where an injury is sutf- 
fered in consequence of the wrongful acts of several persons, 
all of whom contribute directly to cause the injury, though there 
was no conspiracy or joint concert of action, they are jointly 
and severally liable. 


2 Nuisance: INguncTrion: Damaces. An action for an injunc- 
tion to restrain or abate a continuing nuisance may be main- 
tained by any person who suffered damage or injury thereby, 
and he may in the same action be allowed to recover for any 
past or present damage which he has sustained by reason of the 
nuisance. 


3. Costs. Litigants cannot escape their liability for costs in an 
action, where they cease the commission of the acts amounting 
to a nuisance after action is commenced, and where they answer 
to the merits and contest the right of plaintiff to the relief 
prayed at the trial. 

4. Nuisance: InguNcTion: DamacGrs. Evidence examined, and held 
to sustain the action of the trial court as to the granting of 
the permanent injunction; but, the trial court having made the 
finding that the nuisance complained of caused the damage 
to the plaintiff, and the amount of such damage not being in 
dispute, the plaintiff should be entitled to recover his damages. 


AppEAL from the district court for Lincoln county: 
Hanson M. Grimes, JupGn. Affirmed as modified. 


Halligan, Beatty & Halligan, for appellant. 
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Beeler, Crosby & Baskins, Hoagland & Carr and E. H. 
Evans, contra. 


Heard before Lerron, Dban and Day, JJ., Corcoran 
and Goss, District Judges. 


Corcoran, District Judge. 

The plaintiff and appellant in this litigation is the 
lessee of the McCabe Hotel at North Platte. The defend- 
ants and appellees, except the city and its sewer inspector, 
are owners of buildings situated upon lots in the same 
city block as the hotel in question. The plaintiff filed 
his petition, and charged the defendants with the viola- 
tion of an ordinance of the city, which prohibited the 
diverting of rain water from the roofs of buildings into 
the sanitary sewer system of the city. It was claimed by 
the plaintiff that each of the defendants had effected con- 
nections with the sanitary sewer in the alley back of 
the respective buildings, and thus diverted the rain water 
trom the roofs of their buildings into the sewer, thus 
overloading the lateral sewer and causing it to back 
up through the toilets and wash bowels in the hotel base- 
ment and flooding the basement with sewage; that in 
the months of June and July, 1919, there occurred sev- 
eral heavy rains, and that with the rain water diverted 
from the roofs of defendants’ bnildings the sewer was 
overloaded and was unable to carry off the water and 
sewage, and as a consequence the basement of the hotel 
was flooded, as above set forth, to the damage of the 
plaintiff and his business. The plaintiff asked that the 
defendants and each of them be enjoined from continuing 
the nuisance and for damages. 

The defendants filed separate answers, which answers 
were all very similar, and each of them contested the 
right of plaintiff to either an injunction or damages, 
and urged about every defense known to the law and our 
system of practice. In addition to the other defenses 
pleaded by the defendants, Walla Walla lodge of Odd 
Fellows tendered the defense that their building had 
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been disconnected from the lateral sewer for some months 
prior to the damage complained of, and this defense 
was sustained by the evidence and the court denied the 
injunction as to this defendant. The action proceeded 
against all the other defendants, and the decree was 
rendered granting a permanent injunction against main- 
taining these connections with the lateral sewer, but 
denying the allowance of any damages to plaintiff. The 
plaintiff has brought the case to this court upon appeal 
on account of the refusal of the trial court to allow his 
damages, which, according to the proof, amounted to 
$374. The defendants have perfected a cross-appeal 
complaining of the granting of the injunction against 
them. 

Dr. McCabe, the owner of the hotel building, had also 
commenced a like suit against the same defendants which, 
by stipulation, was consolidated with this case and the 
two actions tried as one. Dr. McCabe proved that he 
had sustained considerable damage to his building by the 
flooding of the basement, including the practical destruc- 
tion of the concrete floov and damages to the plumbing 
and fixtures, but he has prosecuted no appeal from the 
refusal of the court to allow damages and: therefore 
that feature of the litigation requires no further consider- 
ation. 

The evidence established without dispute that exces- 
sive rainfalls occurred in North Platte on June 4 and 8 
and July 3 and 5, 1919, upon each of which dates more 
than an inch of rain fell in a very short time. The plain- 
tiff claimed that upon the occasion of each of these rains, 
the water being conducted from the roofs of defendants’ 
buildings into the ten-inch lateral sewer, the sewer was 
so overloaded that the water and sewage was backed up 
through the plumbing fixtures, flooding the basement to 
a depth of more than a foot, and that he was put to the 
expense and inconvenience of pumping out the water 
and filth, and disinfecting the premises, and also of 
plugging up the plumbing in the attempt to prevent the 
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water flooding through the fixtures. This water appeared 
to be backing into the building with considerable force. 
Shortly after the plumbing fixtures were plugged to pre- 
vent its coming in that way, the eight-inch reinforced 
concrete floor commenced to bulge, and in a short time 
was cracked and broken and raised up across the middle 
about one foot. This, of course, proved conclusively that 
there was a large amount of water in the ground, either 
coming from the sewer or elsewhere, and that there was 
sufficient pressure to break through the floor, which was 
well reinforced with 5% inch steel rods and the system 
of steel matting used for reinforcing and to add strength 
to the floor. These matters were not disputed in the 
evidence. The testimony of a number of competent en- 
gineers was offered by both plaintiff and defendants. 
These expert witnesses in all essential particulars agreed 
upon the proposition that the city of North Platte is 
situated between the North and South branches of the 
Platte river, about three miles above the junction of the 
two streams; that the ground is generally flat and level, 
the elevation of the ground at the hotel building being 
about the same as the bed of the South Platte river; 
that on account of the high elevation of the water in 
the ground it is almost impossible to maintain a cellar 
or a basement under any of the buildings of the city; 
that this ground water rises and falls with excessive 
moisture or the opposite condition; that, in times of 
continued heavy rains saturating the ground, the ground 
water rises close to the surface, even within two feet of 
it; that, while the sewers are what are known as sanitary 
sewers, still the joints are not made water tight, and as 
a consequence this ground water enters the sewer through 
the joints, which occur every 214 feet, and is carried 
along with the sewage. At times the ground water nearly 
fills the sewer. The only reasonable or fair inference 
which can be adduced from the evidence is that the ad- 
dition of the rain water from the roofs of defendants’ 
buildings so overtaxed the carrying capacity of the sewer 
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that it not only contributed to but was the moving factor 
which caused the damage to the plaintiff. The trial court 
made a specific finding to this effect in the decree. It 
follows that in this respect the trial court erred in 
refusing to allow the plaintiff the damages sustained, 
the amount of such damages not being disputed in the 
evidence. The decree to this extent should be modified. 

The defendants, upon each of the cross-appeals, insist 
that the injunction should not have been allowed against 
them; that the owners of the buildings ave improperly 
joined with the city; that the damage, if any, was caused 
by the ground water, rather than their down-spouts; 
and some of them pleaded that the sewer was a public 
highway which all were free to use, and at the close 
asked to be permitted to amend their answers and plead 
that the plaintiff had allowed water from some small 
areaways to be conducted through the sewer, and that 
be was therefore estopped to ask to enjoin them. 

The Jaw is too well settled to warrant any extended 
discussion of the points raised. The ordinance of the 
city prohibited the conducting of rain water into the 
sanitary sewer system of the city. It was therefore un- 
lawful, and the knowledge or connivance of: the - city 
' officers with the unlawful use of the sewer system does not 
in any manner change the situation, except to furnish a 
valid reason for making the city and its offending of- 
ficers parties to the litigation. We are aware of the pro- 
vision which declares: “Nor shall any rain or surface 
water be admitted to the soil pipe.” The object of the 
legislation was not to protect the soil pipe, but to protect 
the sanitary sewerage system of the city from being 
overloaded and converted into a system of storm sewers, 
and with the obvious intent of the city council of preyent- 
ing and obviating just such conditions as arose in the 
present case. The rule appears to be well settled that 
when two or more persons act independently of éach 
other, and diverse and disconnected, and their acts are . 
without concert, but the action causes a single injury, 
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all are jointly and severally liable. Twitchell v. Glenwood- 
Inglewood Co., 131 Minn. 375; Virtue v. Creamery Pack- 
age Mfg. Co., 123 Minn. 17; Johnson v. Thomas Irvine 
Lumber Co., 15 Wis. 539; Elkhart Paper Co, v. Fulkerson, 
36 Ind. App. 219. This is true, even though one of the 
parties is a municipal corporation or an officer of such 
corporation. 

The defendants rely. upon the rule stated by one of 
the federal courts in Carmichael v. City of Texarkana, 
116 Fed. 845, where it was held that the inhabitants of 
a city are improperly joined with the city in a suit for 
damages and an injunction on account of the negligence 
of the city in the construction and operation of a sewer. 
This rule can have no application here. The plaintiff is 
not proceeding against the city on account of any negli- 
gent construction or operation of this public utility. 
What the plaintiff complains of is the unlawful use 
which the defendants have attempted to make of the 
sewer, to plaintiff's damage. The plaintiff would be justi- 
fied in invoking the protection of the law regardless of 
the ordinance. If the city had never adopted such an 
ordinance the plaintiff might appeal to a court of equity 
to protect his property from the devastation shown to 
have been inflicted in the present case. 

After the trial and before the submission of the case 
the defendants asked to be permitted to amend their 
answers and tender a new issue—that of an estoppel 
against the plaintiff for having allowed the rain water 
which fell upon some small areaways in the hotel build- 
ing to be conducted through the sewer. The trial court 
probably believed the matter too trivial to permit the 
amendment; and we cannot say that there was any 
abuse of the exercise of a sound discretion in the refusal. 

The defendants Christian Brodbeck and Harry A. 
Brodbeck have filed a separate brief and asked to be 
relieved from costs on account of having disconnected 
their building from the sewer after the commencement 
of the action and after service of summons. These de- 
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fendants would be in a better attitude to make this 
appeal for clemency if this was the issue they had tend- 
ered to the trial court. Instead, they filed an answer 
pleading every defense set forth by the other defendants, 
insisting that the sewer was a public highway, and upon 
the right to use it in the manner complained of, and 
urging every technical and legal defense which could be 
conjured up in the brain of their able counsel. Their 
situation is no different from their codefendant, Knights 
of Columbus, who disconnected their building on July 
15 as soon as they knew of the commencement of the 
action. These defendants Brodbeck fought the case 
through to the bitter end and lost, and helped to make 
the expenses of this trial. They should pay their share 
of the costs and the damages. The city, however, is not 
liable for such damages, 19 R. C. L. 1102, 1106, sees. 
385, 390. 

The decree of the trial court granting the perpetual 
injunction is clearly right and should be to that extent 
affirmed. The cause is remanded to the district court, 
with directions to modify its decree, allowing the plaintiff 
damages against the defendants, other than the city and 
the sewer inspector, in the sum of $374, with 7 per cent. 
interest from the date of the trial, and his costs in the 
district court and in this court. 

AFFIRMED AS MODIFIED. 


NeEBRASKA STATE BANK, APPELLANT, V. EE. C. Hows, 
APPELLEE. 


Firep Marcu 1, 1922. No. 21822. 


. Evidence. As between the indorser and indorsee, the form of in- 
dorsement of a past due note is not conclusive, but the nature 
of the contract may be proved by parol testimony. 


AppEaL from the district court for Cheyenne county: 
Hanson M. Grimes, Jup¢e. Affirmed. 
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Warren & Hodgkin, for appellant. 
O. A. Yorgerson and W. J. Ballard, contra. 


Heard before Morrissey, C.J., Rose and Axpricu, JJ., 
FirzGeraLtp and WAKELEY, District Judges. 


TiTZGERALD, District Judge. 

Plaintiff brought this action against defendant to 
recover from defendant on a note payable to defendant, 
made by P. I. Hoke, and indorsed by defendant in blank, 
and delivered to the plaintiff bank. 

Defendant in his answer states that the note was 
indorsed and delivered to plaintiff after maturity,. and 
only upon consideration that defendant would be dis- 
charged from liability on a note of about equal amount 
made by defendant and held by plaintiff. Defendant 
further stated in answer that, while his indorsement on 
the note here sued upon was made in blank, there was a 
parol agreement between plaintiff and defendant, at the 
time of making the indorsement and delivery of the 
note in question, that plaintiff would Jook to P. F. Hoke, 
the maker of the note, and to him alone, for payment 
thereof, and that the indorsement was made only for the 
purpose of transferring title to the note. 

The case was tried to a jury, who found in favor of 
defendant on the issue as to whether or not plaintiff 
had agreed to hold defendant harmless on bis indorse- 
ment of the note. Judgment was entered on the verdict, 
and plaintiff has appealed to this court. 

No comment is made on the evidence in the case, and 
plaintiff relies for a reversal of the district court’s judg- 
ment on the proposition of law as to the admissibility of 
parol testimony “to vary or explain the contract of a 
general indorser of past-due paper as between the im- 
mediate parties.” 

Counsel for plaintiff and appellant admit in argument 
and in their briefs that this court is on record in favor 
of the admissibility of parol evidence, but contend that 
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we are in the minority, and that the holdings of this 
court which established this doctrine cannot be sustained 
since the adoption by this state of the negotiable instru- 
ments law. We cannot indorse the theory of counsel 
for appellant. This court has been consistent in its hold- 
ings on the point from 1893, when it rendered the decision 
in Holmes v. First Nat. Bank, 38 Neb. 326, to 1908, 
when it affirmed the doctrine in Jaster vr. Currie, 69 Neb. 
4. The doctrine laid down by this court in Davis v. 
Sterns, 85 Neb. 121, which was after the passage of the 
negotiable instruments Jaw, would, we think, fit the 
instant case; but there is no occasion for reliance on 
other than holdings of this court on the exact proposition 
in question before the passage of the act referred to. 
The statute was enacted to facilitate the circulation 
of negotiable paper, and was never intended to fix on 
an indorser a liability which he did not intend to assume, 
unless it should become a question as to who should lose, 
as between the indorser and an innocent purchaser for 
value. It never was intended to allow an indorsee to 
make certain representations to an indorser as an induce- 
ment to the indorsement, and later stand behind the 
legislative act while the court is taking from the in- 
dorser something which he never contracted to give, 
and which he specifically contracted orally that he should 
not give. 

The jury in the instant case found that plaintiff agreed 
not to look to defendant for payment of the note, and that, 
relying on this agreement, defendant indorsed the note 
in blank. By this act he became a general indorser, 
liable on the paper to all subsequent holders in due 
course, but did not sacrifice his right to show by parol 
testimony just what the contract of indorsement was, 
as between plaintiff and defendant. The decisions of 
this court in Holmes v. First Nat. Bank, supra, Corbett 
v. Fetzer, 47 Neb. 269, United States Nat. Bank v. Geer, 
53 Neb. 67, and Jaster v. Currie, 69 Neb. 4, are still the 
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Jaw in Nebraska, and the decision of the district court of 
Cheyenne county is 


AFFIRMED. 


Harris W. ReYNoLpDS, EXECUTRIX, APPELLANT, V. OMATTA 


. oR 


oo 


& Councit Burrs Streer Raitway Company, 
APPELLEE. 
Firep Marcie 1, 1922. No. 21621. 


Street Railways: ConTRincTory NEGLIGENCE: QUESTION ov Fact. 
Whether the failure of a party injured to look and listen 
before undertaking to pass in front of an electric street 
railway car constitutes negligence is a question of fact. 


Instruction No. 9, set out in the opinion, approved. 


Street Railways: Dury To Prpesrriaxn. A motorman in charge 
of a street car approaching a street intersection, upon observ- 
ing a pedestrian approaching the tracks, may assume that he is 
normal mentally, and has faculties sufficient to protect himself 
from injury, and will exercise ordinary care for his safety. 
When it is apparent that such pedestrian is heedless of his 
surroundings, and about to place himself in peril, the motor- 
man must use every means that ordinary care and prudence 
require to avert injury. 


NEGLIGENT SPEED: QUESTION FoR Jury. The excessive 
speed of a street railway car is a fact from which negligence 
may be inferred, and whether such speed in a particular case 
constitutes negligence is a question for the jury. 


ApveaL from the district court for Douglas county: 


Cuarces A. Goss, JUDGE. Affirmed. 


Lambert, Shotwell & Shoticell and William C. Dorsey, 


for appellant. 


John L. Webster, contra. 


Heard before Morrissey, C.J., Rose, ALpRICH and 


Franspure, JJ., Graves and WetcH, District Judges. 


Graves, District Judge. 
Appellant, as executrix of the estate of Halsey W. 
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Reynolds, deceased, brings this action against the ap- 
pellee to recover damages resulting from a collision, 
causing the death of her husband, Halsey W. Reynolds, 
with a north-bound street car of the appellee at the 
intersection of Mary street with Thirtieth street in the 
city of Omaha, which accident occurred at about 9:30 
o’clock a. in., on the 5th day of May, 1919. The case 
was tried to a jury, resulting in a verdict for the de- 
fendant, and the case is here on appeal. 

The charge of negligence made by the plaintiff in 
her petition against the defendant, is excessive speed 
of the street car, failure to sound the gong, and failure 
of the motorman to keep a vigilant lookout at a street 
intersection. The answev of the defendant specifically 
and generally denies the allegations of negligence, and 
charges the deceased, Halsey W. Reynolds, with contribu- 
tery negligence in stepping upon the street car tracks 
before a moving car without looking, and heedless of 
the danger signals. 

At the time in question the appellee owned and 
operated a double-track electric street railway on 
Thirtieth street, running north and south, the west 
track being the south-bound and the east track being the 
north-bound track. Mary street intersects Thirtieth 
street from the east, the west end thereof terminating at 
the west curb line of Thirtieth street. On the west side 
of Thirtieth street and the west terminal of Mary street, 
and about opposite the south curb line of Mary street, 
is a grocery store and to the north thereof is a drug 
store. At this point Thirtieth street is 40 feet and Mary 
street 22 feet wide from curb to curb, and 13 feet from 
the east or west curb line of Thirtieth street to the car 
tracks, each track being + feet 814 inches wide, and the 
distance between the north and south-bound tracks being 
4+ feet 914 inches. 

At the time of the accident, deceased, a deaf man, 
about 66 years of age, a carpenter and contractor by 
trade, and a resident of Omaha for more than ten years, 
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after purchasing some tobacco at a grocery store, walked 
out of the east door thereof across the sidewalk in an 
easterly direction to the west curb line of Thirtieth 
street, and at a point nearly opposite the south curb 
or crosswalk of Mary street. At this point, and in front 
of these stores, along the west curb of Thirtieth street 
and parallel with the curb, stood two automobiles parked 
about 18 feet apart. Deceased passed between these 
automobiles and stopped at the outer or eastern side 
thereof in the street as a south-buund automobile passed 
him, and paused until said automobile moved south to 
a point abont 150 feet, where it passed a north-bound 
street car. Deceased then moved eastward or north- 
eastward, at an ordinary walk, across the west track of 
appellee, without looking to the north or south. The 
street car slowed down to almost a stop at Newport 
avenue, one block south of the place of the accident, 
and sounded the gong for a passing automobile, after 
which it picked up speed. On board the car, beside 
the motorman and conductor, were two passengers, a 
postman and a locomotive fireman. When within 40 or 
50 feet of the intersection of Mary street the gong 
sounded, and when within 30 or 40 feet of the point of 
the accident, going at 10 or 12 miles an hour, the gong 
sounded vigorously and the air brakes were applied, 
and when at the south curb of Mary street, with the 
‘ar moving about 8 miles an hour, the motorman applied 
the emergency and did everything in his power to stop 
the car. This, in substance, is the testimony of appellee’s 
employees and the two passengers. ‘ 

As to the rate of speed and the sounding of the 
gong, there is a sharp conflict in the evidence. Ap- 
pellant’s witnesses fixed the rate of speed of the car 
at from 10 to 35 miles an hour, and they heard no warn- 
ing, and one or two witnesses claimed the motorman 
was looking down at his feet and did not keep a lookout. 

C. V. Hertel, the motorman, testified, in substance: 
Q. Now, when he (Reynolds) stepped from between those 
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two machines about where was your car, with reference 
to the south curb line of Mary street? A. About 40 or. 
50 feet south. Q. What did you do when you saw him 
start to walk toward the south-bound track? A. I rang 
the gong, as we do to warn people, and threw off the 
power. Q. When you first noticed him how many times 
did you tap the gong? A. Well, I don’t know exactly. 
I did not count the times. Q. Approximately, the first 
tap? <A. A couple of times. Q. The street car then 
continued on its way for some distance? <A. Yes, sir. 
Q. What did Mr. Reynolds do? A. Kept on walking. 
Q. After he continned walking, what did you then do? 
A. I put on the air and kept on ringing the gong. Q. 
About where was your car when you threw the air on? 
A. Well, about 15 or 20 feet south of the south curb of 
Mary street. Q. Did Mr. Reynolds then do anything 
with reference to looking at something in his hand? 
A. It looks like he was looking after something in his 
hands—that he was kind of working with it. Q. What 
did you do when you saw that he continued to walk to- 
ward vour track without looking toward you? A. I put 
the air on full force. I put the emergency on. Q. Where 
were you When you slammed the emergency on? A. 
Just about south of the sidewalk on the south side of 
Maty strect. Q. Now, after that what did you de with 
reference to operating your car? A. Well, 1 saw he got 
close to the track and I kept on ringing the gong, and 
I saw he did not notice me, and I put on the reverse. 
Q. How did you do that? <A. I pulled the lever brake 
and threw the air off and put two points on. Q. Where 
was Mr. Reynolds in the street at the time vou put on 
your reverse with reference to the south-bound track? 
A. He was about in close to the east rail. Q. Had he 
stepped over the east rail or was he between the two 
rails of the south-bound track? A. He was in between 
the two rails of the south-bound track. Q. He was just 
walking toward your track? A. Yes sir. Q. What was 
he doing? Where was he looking? <A. He was looking 
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kind of downward at something in his hands. Q. At that 
. time, you say, when he reached the east rail of your 
scuth-bound track, you threw your car into reverse? 
A. Yes, sir. Q. Up to that time did you think he was: 
going to step toward and across your track? <A. No. 
@. Did you know that he was deaf? A. No. Q. Had 
you ever seen him before? A. Not that I know of. Q. 
Did you assume when you first rang the gong for him, 
and up until the time you reversed your car, that he was 
going to stop? A. I thought that he would. Q. Where 
was the front end of your car when you reversed it? 
A. At the south curb line of Mary street. Q. Tell the 
jury how he hit the car, what part of the car he hit, 
and what happened. A. He and the front corner of the 
car got together just a little north cf the center of the 
street. Q. In that connection in which direction was he 
walking as he continued across the street while you 
were observing him? A. Kast and a little bit to the 
north.” 

Deceased, when struck by the car, was thrown through 
the air nine or ten feet, and from where he landed on the 
pavement he slid a distance of about eight or ten feet 
north and west, to a point between the south-bound 
tracks, and opposite the north property line of Mary 
street. The car, when brought to a stop, stood with its 
rear end opposite the body. Deceased died from the 
injuries received in a few hours. Thirtieth street is 
paved, practically level for several blocks, with an eleva: 
tion to the north of 6/10 of 1 per cent. 

Tests were made with the car driven on that occasion, 
to demonstrate that the same could not attain on 
Thirtieth street a speed in excess of 18 miles an hour. 
At the time of the accident the day was bright and 
clear, and there was nothing in the street or the inter- 
section of Mary street to impair the view of deceased. 

The testimony is convincing that deceased walked into 
danger without looking. And the record discloses no 
excuse or reason for his failure to use his vision, when, 
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had he looked, he could not fail to see the car and avoid 
the accident. He closed the only avenue of warning 
that nature left him. 

The appellant complains of. instruction No. 9, given 
by the court on its own motion, which instruction is as 
follows 

“You are instructed that a street railway company 
and an ordinary pedestrian have equal and reciprocal 
rights of travel at the intersection of streets in the 
city, but each’ must observe due care to avoid accidents, 
taking into account the fact that the street car is con- 
fined to the track, while the pedestrian has freedom of 
movement. The pedestrian should look before he at- 
tempts to cross a street railway track In order to see 
and avoid danger. The fact that the decedent was deaf 
made it incumbent upon him to be more alert in the use 
of his sight to protect himself from harm. In respect 
to these reciprocal rights and duties of the parties you 
are instructed that it was equally the duty of Halsey 
W. Reynolds to look for an approaching car and of the 
motorman to keep a lookout ahead of the car for a 
pedestrian who might be crossing the intersection.” 

Considering this instruction together with the other 
. instructions given, we do not deem it reversible error. 

“A street car has the right of way in case of meeting 
a person or vehicle, but each party, in order to avoid 
accident, must exercise ordinary care, and such reason- 
able prudence as the surrounding circumstances may. 
require.” Hall v. Ogden City R. Co., 18: Utah, 248, 
Am. St. Rep. 726. 4 

According to the rule prevailing in this state, whether 
under the circumstances it is the duty of a person to 
look and listen for an approaching car is a question 
of fact and not of law, and a pedestrian’s failure to look 
and listen before crossing a street railway track is not 
ordinarily negligence per se. If, however, the failure 
to look or listen in a particular case is such palpable 
negligence as to leave no room for a reasonable difference 
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of opinion, it may become negligence as a matter of law. 
25 R. L. C. 1278, sec. 181. 

The appellant contends that the trial court erred in 
not giving instructions requested by appellant on the 
doctrine of the last clear chance. We do not think that 
doctrine applicable to this case. In the case at bar the 
facts are not sufficient to invoke that doctrine. There was 
no time that deceased in crossing the street could not have 
avoided the injury to himself by merely looking for an 
approaching car, and we think that it cannot be said 
that deceased was discovered by the motorman to be in 
a state of peril at any point of time before the motorman 
used his utmost endeavor to stop the car. Hooker v. 
Wabash R. Co., 99 Neb. 138; Deane v. St. Louis Transit 
Co., 192 Mo. 575. There is no evidence whatever of any 
recklessness or wantonness on the part of the operators 
-of the street car. 

We are satisfied that the judgment of the lower court 
is right, and it is 

AFFIRMED, 


e 
JOHN TL. KARSCHNER, APPELLANT, V. J. M. LATIMER, 
APPELLEE. 


Finuwn Marci 1, 1922 No. 21821. 


1. Payment: AvowaNncre. Payments or concessions exacted from the 
‘owner of property unlawfully withheld, in order to obtain posses- 
sion thereof, where the detention is accompanied by immediate 
hardship or irreparable injury, may be avoided on the ground of 
compulsion, although not amounting to technical duress. 


: Evidence considered, and the case held not 
within the rule above stated. 


AprEAL from the district court for Phelps county: 
Harry 8. Duncan, Junge. Reversed. 


S. A. Dravo, James I. Rhea and W. T. Thompson, for 
appellant. 
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A. J. Shafer and O. E. Bozarth, contra. 


Heard before Morrissey, C. J., Rosz, ALpRicH and 
- FLranspure, JJ., Hopart and Parne, District Judges. 


Hozart, District Judge. 

In the year 1918 the appellant maintained a pasture 
in Phelps county, Nebraska, and took in cattle for hire. 
On the 7th day of May, 1918, the appellee put 35 head 
of cattle in the pasture, which were pastured therein until 
the 238d day ot September, and in June a bull was also 
placed therein and pastured until said 23d day of Sep- 
tember. When the ‘appellee came for the cattle on Sep- 
tember 23d, pursuant to instructions, a dispute arose be- 
tween him and appellant as to the amount due for pastur- 
age, appellant claiming $321, and appellee offering $275. 
After some discussion appellee agreed to give the sum ap- 
pellant demanded, and gave his personal check therefor, 
payable to the order of appellant, received his. cattle and 
drove them away, and as soon as he could thereafter 
telephoned the bank on which the check was drawn and 
directed it not to pay the check. In due course the check 
was presented to the bank for payment and payment was 
refused. Suit was thereafter. brought by appellant 
against appellee for the amount due on the check. A 
verdict was rendered in favor of appellant for $275, 
and from a judgment based thereon appellant has ap- 
pealed. 

There is no dispute as to the number cf cattle, the 
length of time they were in the pasture, as to the age of 
the cattle, or that the check was given by appellee for the 
pasture of the cattle and was not paid when presented for 
payment:. The only question for our consideration in this 
case is as to whether or not the appellant and appellee 
entered into the agreement whereby the appellant was to 
receive $321 in full settlement for the pasturage of the 
cattle, and a check was given by appellee therefor, all as 
the result of duress. 

There is no evidence of any duress of the person. Was 
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there, then, a duress of goods? The only evidence tend- 
ing in any way to show this is that of the appellee him- 
self, as follows: : 

“Q. What did you do by way of settling with him? 
A. I offered to give him a check for the amount of a 
dolar a month for the whole amount that was in there. 
Q. And was that the price that the contract called for? 
A. That is the price I understood the contract to be. 
Q. And what did he say about it? A. He said I 
couldn’t take them unless [ paid it. Q. What did he do 
by way of accepting that tender that vou offered him or 
a dollar a month? «A. He wouldn’t take it. Q. Did 
he give any reasons why he wouldn’t take it? A. He 
said the price was $1.50 for the cattle. Q. Then what 
was done? A. I argued with him and still he wouldn’t take 
it; and, to get my cattle and get home before dark; I 
gave him a check for $321, and told him, if there was any 
way to get this out in court at the contract price, I would 
do it. And when I got home I phoned to the banker 
and told him to stop payment on the check.” 

It is well settled that, where a person demanding a 
payment is in a position to seize or detain the goods or 
other personal property of the person against whom the 
claim is made without a resort to judicial proceedings in 
which the parties may contest the validity of the claim, 
payment under protest to recover or retain the property 
will be considered as made under compulsion and the 
money can be recovered back, at least where a failure 
to get cr retain immediate possession and control of the 
property would be attended with serious loss or great 
inconvenience. This coercion is generally embraced in 
the term “duress of goods.” 380 Cyc. 1308. The mere 
apprehension, however, of legal proceedings, unaccom- 
panied by any act of hardship or oppression, has never 
been held sufficient ground for the avoidance of a con- 
tract. The books, on the other hand, abound in cases 
holding that, where the parties are on terms of equality 
towards each other, one cannot postpone litigation by 
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paying the demand and afterwards maintain an action 
therefor. Weber v. Kirkendall, 44 Neb. 766. The evi- 
dence of the appellee, above quoted, will not justify us in 
saying that he comes within the rule stated. His proper 
remedy was to have brought an action in replevin. He 
could not, by merely giving his check with the intention 
of not paying the same, have avoided payment in full 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 
REVERSED. 


Tlenry SCHLAKS, APPELLANT, V. Epwarp J. HEALEY ET AL. 
APPELLEES. 


? 


Firep Marcy 1, 1922. No. 21917. 


1. Vendor and Purchaser: Rescission. Where a vendee of real 
estate takes possession of the land under an executory contract 
of purchase, he cannot rescind the contract and recover back 
that portion of the purchase price paid by him, because of alleged 
defects in the title tendered, without first offering to surrender 
possession of the real estate te the vendor. 


2. : Specific PerrorMANcE. Where an executory contract for 
the purchase and sale of real estate required the vendor to 
furnish an abstract showing good record title on or before 
April 1, 1920, and time was, in express terms, made an essential 
element of the contract, and the vendee took possession of the 
real estate after the abstracts of title had been delivered to him, 
he could not, while holding such possession, and without offer- 
ing to surrender it to vendor, insist upon his right to an abstract 
showing good record title on April 1; and where the vendor 
asked the aid of a court of equity to compel specific perform- 
ance, and vendee retained possession of the land up to the time 
of trial, a decree requiring specific performance of the contract 
was proper if the evidence showed good record title in vendor 
at the time of the trial and decree. 


3. Partnership: Deeps: Trusts. Where a partnership name con- 
tains the full name of one of the partners, a deed of real estate 
to such partnership, in its firm name, vests the legal title in the 
partner whose name is thus disclosed, who holds it in trust for 
the other members of the firm according to their several in- 
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terests in the partnership, and an equitable title is by such deed 
vested in the partnership, first, for the benefit of the firm busi- 
ness and creditors, and, second, for the adjustment of the mutual 
rights of the partners as between themselves and in the adjust- 
ment of their accounts with the firm. 


CONVEYANCES. Whiere real estate is deeded +o a partner- 
ship in its firm name, and the firm name contains the name of 
one of the partners in full, and the partnership winds up its 
affairs, discontinues business, and pays all of its debts, a deed 
from all the members of such partnership will convey good title 
to the grantee. 


Public Lands: Homesteap: VESTING oF T1TLeE. Where a claim- 
ant of land under the United States homestead act has made 
final proof at the proper land office of having done every thing 
required to.entitle him to a patent, he is the real owner of the 
land, regardless of whether the government patent has been 
issued or not. Until the issuance of the patent, the government 
holds the legal title merely as trustee for him. : 


———: DEVISE ror PAYMENT or Depts. A 
hiatfaaut of land under the United States homestead act, who 
has made final proof at the proper land office of having done 
everything required to entitle him to a patent for the land, may, 
at any time thereafter, and without waiting for the issuance of 
the patent, devise such reai estate by will, or, by adequate pro- 
visions to that end in his will, he may authorize his executor to 
sell such land for the payment of his debts, regardless of when 
such debts were contracted, and, if he dies before the patent is 
issued, leaving no surviving spouse, wlose homestead rights 
under state law might intervene, a deed made by his executor in 
the exercise of the power of sale in the will, for the purpose of 
paying debts against the estate of deceased, conveys good titl2 
to the purchaser, and the patent, when issued, inures to the 
benefit of such purchaser and his grantees. 


-: ——. The provision of the United 
States domertead act which exempts a government homestead 
from liability for the payment of debts contracted prior to the issu- 
ance of the patent does not deprive the homestead entryman from 
yoluntarily subjecting such land to the payment of such debts, 
and this he may do by suitable provisions in his will, if he leaves 

. no surviving spouse who is in position to interpose homestead 
rights under the state law. 


AppEaL from the district court for Knox county: 


Anson A. WELCH, JupGE. Affirmed. 
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A. R. Oleson, for appellant. 
W. A. Meserve, contra. 


Heard before Morrissey, C. J., FLanspurG and AL- 
pricH, JJ., Hosterrer and Morning, District Judges. 


Morninc, District Judge. 

On September 29, 1919, appellant, Henry Schlake, 
entered into a written contract with appellee, Edward J. 
Healey, whereby said Schlake agreed to purchase of said 
Healey 240 acres*of land located in Knox county. The 
total consideration for the purchase was to be $42,000, - 
payable as follows: Cash $2,500 to be paid at the time 
of entering into the contract, $7,500 on or before April 
1, 1920, and the remainder of $32,000 to be secured by 
first mortgage on the Jand, payable April 1, 1930. When 
the contract was signed Schlake paid to Healey the cash 
payment of $2,500 called for by the contract, and on or 
about February 20, 1920, Healey delivered abstracts of 
title to Schlake, who turned them over to his attorney for 
examination. On March 2, 1920, Schlake’s attorney re- 
ported the result of his examination to Schlake in writing, 
wherein he pointed out certain defects in the title, as 
shown by the abstracts, which he considered sufficiently 
serious to prevent him from approving the title. After - 
receiving said abstracts, and on March 1, 1920, Schlake 
took possession of said land, as provided in said contract, 
and placed a tenant thereon, and said tenant was still in 
possession at the time of the trial in the lower court, and 
possession has never been tendered back to Healey, either 
by Schlake or his tenant. 

On or about March 2, 1920, Schlake returned to Healey 
the abstracts, together with the written objections made 
to the title by the former’s attorney. 

On April 1, 1920, Schlake called on Healey, and after 
some controversy as to the condition of the title—Schlake 
insisting that the title to both tracts was bad, and Healey 
insisting that he considered them good—Schlake declined 
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to proceed further under the contract and demanded 2a 
return of the $2,500 paid by him on the purchase price 
but declined to have anything to do with removing his 
tenant from the land, stating, in substance, that, since he 
did not own the land, he could not dispossess the tenant 
On cross-examination Schlake gives the following version 
of what was said on that occasion: 

“Q. Mr. Healey told you he was ready to give you 
the deed and that he thought the title was good? A 
Yes; he thought so. Q. You told him it wasn’t? A 
Yes, sir. Q. But Mr. Healey said it was good? A 
Yes, sir. Q. After you talked the matter over at 
Creighton you told Mr. Healey you wouldn’t go through 
with the deal the way the title was? A. The contract 
called for a clear title on or before the 1st of April. Q 
When you found the title was not in any different shape 
than when Mr. Oleson had examined the title, you de- 
cided not to go through with the deal? A. Yes, sir 
Q. And you tried to get Mr. Healey to say he would 
take the tenant as his tenant? A. Yes. Q. What did 
Healey say? A. He said he wasn’t the right man. Q 
He said he wouldn’t doit? A. I don’t know that he said 
he wouldn’t do it. I said I wouldn’t have any more to 
do with it; I was through. Q. You didn’t. make any 
attempt to put Mr. Wells off? A. No; I couldn’t do 
it; it wasn’t my. place. Q. You never have made any at- 
tempt to put Mr. Wells off that place? A. No; I never 
paid any attention to it any more.” 

Mr. Healey, the appellee, testified concerning this in- 
terview as follows: 

“Q. Tell the court what was said by Mr. Schlake and 
yourself when he came up the 1st of April. A. Well, 
he came to the store and we talked the matter over a 
few minutes, and he said that he had come to settle for 
the land; and I told him I was ready to perform my part 
of the contract, and he objected to making a settlement 
because he claimed the title was clouded, or wasn’t right. 
I disagreed with him. I told him I believed the title to 
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be right and to be good, and he wanted me to take the 
land back and pay him back the $2,500. I refused to, 
for the reason that he had already had possession. At 
that time I said, ‘You already have possession of the land 
and I don’t see how you can expect me to give you back the 
money.’ I said, * * * ‘IT am ready to go to the 
bank right now and put up my deed.’ And I went on 
to tell him if the title wasn’t right in every way he could 
put up his money in escrow and put up the mortgage, and 
at the same time I would put up my deed, and that if 
IT couldn’t make the title satisfactory to him I would 
return every dollar he had paid. Fle refused to do that 
so, of course, he having possession of the land, I didn’t 
fee] that I wanted to return the money to him.” 

On April 24, 1920, appellant, Schlake, commenced this 
action in the court below against Healey and his wife to 
recover back the $2,500 paid by him on the purchase 
price at the time of signing the contract, basing his 
right to such recovery upon the alleged failure of Healey 
to furnish abstvacts showing good record title to the land 
on or before April 1, 1920. Healey and wife filed their 
answer and cross-petition admitting the receipt of the 
$2,500 but alleging that they were willing and able to 
comply with all of the terms of said contract to be per- 
formed by them on April 1, and at all times since, and 
alleged further that Schlake on March 1 took possession 
of said land, as he was authorized to do by said con- 
tract, and that he still retained possession, and had not 
offered to yield up or surrender possession to defendants, 
and that he had thereby waived any right he may have 
had to forfeit or rescind said contract; and defendants. 
in their cross-petition, prayed specific performance of 
said contract. The trial in the court below resulted in a 
dismissal of plaintiff’s petition and a decree of specific 
performance in favor of Healey. Schlake appealed to 
this court. 

Did the abstracts of title furnished -by Healey to 
Schlake show good record title in Healey on April 1, 
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1920? If they did not, then did Schlake, by taking and 
retaining possession of the land, waive the time limit 
specified in the contract, together with his right to 
rescind, and thereby place it in the power of Healey to 
enforce specific performance of the contract by tendering 
good record title at or before the time of the trial? 

The contract covered two separate tracts of land, and 
separate abstracts were furnished for each tract. Schiake’s 
attorney, in reporting the result of his examination 
of the abstracts, declined to approve the title to either 
tract for reasons stated by him, and these furnish the 
basis of Schlake’s refusal to accept the title, and for his 
action to recover back that portion of the purchase price 
paid by him. The contract here involved contained the 
following provision: ; 

“The party of the first part (Healey) is to furnish to’ 
the party of the second part (Schlake), or assigns, a 
warranty deed and a good and sufficient abstract of title 
showing a good title of record to the premises herein- 
after described in the party of the first part, on or be- 
fore April 1, 1920, assign all insurance on buildings, pay 
all taxes assessed against said land, and, if there is a 
mortgage on said property, pay-interest thereon up to 
April 1, 1920, and give possession by March 1, 1920. It 
is mutually agreed that time is an essential element in 
this contract.” 

Appellant insists that, since time was of the essence of 
the contract, the rights of the parties are to be deter- 
mined as of April 1, 1920, and by the condition of the 
record title as shown by the abstracts on that date, and 
that any corrections in the record title thereafter made 
or thereafter placed upon the abstracts, are immaterial. 
Under the circumstances disclosed by the record, we can- 
not agree with the appellant in this contention. Appel- 
lant received the abstracts about the 20th day of February 
and was charged with knowledge of the condition of the 
record title disclosed by them, yet thereafter, and on 
March 1, he took possession of the land, placed a tenant 
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thereon, and has continued to hold such possession. 
While so in possession, appellant was in no position to 
rescind his contract. To entitle him to do so, it was 
necessary that he should promptly restore possession to 
Healey. Stewart v. Tate, 103 Neb. 28; Gallagher v. 
O’Neill, 78 Neb. 671; Alfree Mfg. Co. v. Grape, 59 Neb. 
777; Sherrill v. Coad, 92 Neb. 406. The excuse offered 
by appellant for not dispossessing his tenant is that he 
could not do so since’ he did not have title to the land. 
His inability to oust the tenant and restore possession 
of the land to Healey was the result of his own voluntary 
act after he received the abstracts and had knowledge, or 
means of knowledge, as to the condition of the title, and 
he cannot avail himself of his inability to oust his tenant 
as an excuse for not restoring possession to appellee. 
This was a risk assumed by him when, with knowledge of 
the condition of the title, he placed his tenant in posses- 
sion. He was not in a position to insist upon a return 
of the money paid by him on the purchase price so long 
as he retained possession of the land, and if, at the time 
of the trial of the case in the district court, Healey ten- 
dered a good record title, the latter was entitled to 
specific performance, and the decree appealed from was 
proper and should be affirmed. Seaver v. Hall, 50 Neb. 
878; Gallagher v. O’Neill, T8 Neb. 671; 27 R. C. L. 649, 
sec. 410; 25 R. C. L. 277, see. 78. 

One of the objections urged by appellant to the title 
is that the abstracts furnished to him prior to April 1 did 
not show payment of taxes for 1919. Another objection 
is that the abstract to one of the tracts showed an unre- 
leased mortgage of $5,000. The evidence shows that 
Healey had arranged for the payment and discharge of 
said mortgage prior to April 1, and was, on that day, 
ready and able to have it discharged, but did not have 
it done because of appellant’s refusal to proceed further 
under the contract. It is further shown in the evidence 
that all of the taxes for 1919 were paid prior to April 1, 
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and that said mortgage was discharged of record on 
April 8, 1920. 

Another objection to the title to one of said tracts, as 
disclosed by the abstract delivered to appellant in 
February, 1920, is that, in the chain of title, there ap- 
peared two deeds to copartnerships as grantees, and that 
whatever title was thereby vested in said copartnerships 
has never been legally conveyed to appellee and _ his 
erautors. Said abstract shows that on October 8, 1903, 
an affidavit of J. E. Buxton was filed for record in the 
office of the register of deeds of Knox county, Nebraska, 
wherein said affiant states that he was a member of 
both of said firms, and wherein he gives the names of all 
of the other members thereof. The affidavit, so recorded, 
is prima facie evidence of the facts therein stated. Sec- 
tions 6253, 6254, Rev. St. 1913. And the abstract shows 
that all the members of both of said partnerships, to- 
gether with their several spouses, conveyed their several 
interests in said real estate to the said J. E. Buxton, who, 
together with his wife, conveyed the title thus derived to 
appellee. As we understand this objection, it is that 
these conveyances vested in said copartnerships an in- 
terest which the individual members of the firm could not 
convey by their individual deeds. There is much con- 
fusion and apparent want of harmony in the authorities 
as to the precise nature of the title which is conveyed by 
a deed to a partnership, in its partnership name, and the 
method by which such title may be passed on to a sub- 
sequent purchaser so as to vest good title in the latter. 
In Barber v. Crowell, 55 Neb. 571, this court held that 
a partnership, as such, is incapable of taking the legal 
title to real estate. In Dineen v. Lanning, 92 Neb. 545, 
we held that a deed to a partnership in the firm name 
is not void, but vests an equitable title to the real estate 
in the firm for the benefit, first, of the partnership 
business and creditors, and, second, for the individual 
members. In Tattersall v. Nevels, 77 Neb. 843, it was 
held that real estate standing in the firm name con- 
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stitutes the individual partners freeholders qualified 
to sign a petition for a saloon license. We do not find 
that this court has ever determined whether such a deed 
ieaves the legal title in the original grantor or whether 
it vests in the individual partners, nor how such title 
may be passed on to a subsequent grantee. It is quite 
generally held by the authorities that, where the part- 
nership name is a fictitious one, and does not contain 
either the full name or the surname of any of the part- 
ners, an equitable estate only passes to the firm, the legal 
title remaining in the grantor. Such a deed may be 
reformed in equity by inserting the names of the in- 
dividual partners as grantees, and this, when done, vests 
the legal title in the partners. 1 Rowley, Partnership, 
sec. 284; Dunlap v. Green, 60 Fed. 242. 

Where the partnership name contains either the full 
name or the surname of one or more of the partners, 
the general rnle seems to be that the legal title vests 
in those members whose full names or whose surnames 
are disclosed in the partnership name, and such mem- 
bers hold the title in trust for all the members of the 
firm according to their actual interests therein. Mechem, 
Partnership, secs. 84, 284; 30 Cye. 481; 1 Rowley, Part- 
nership, sec. 269. And parol evidence may be’ received 
to show the full names of those whose surnames only 
are disclosed in the firm name, and to identify those 
members whose names do not appear at all. Holmes v. 
Jarrett, Moon & Co., T Heisk. (Tenn.) 506; Menage v. 
Burke, 48 Minn. 211, 19 Am. St. Rep. 235; Blanchard 
v. Floyd & Huguley, 93 Ala. 53. 

One of the deeds which is the basis of this objection 
ran to J. E. Buxton & Company, and the other to W. P. 
Todd & Company. J. E. Buxton and W. P. Todd have 
both conveyed whatever title they held in the land to 
appellee or his grantors. The affidavit of J. E. Buxton, 
to which reference has been made, shows that he was a 
member of both of said partnerships, and the names of 
all the other members of said firms are therein stated by 
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him. The abstract shows that all. the members of both 
of said firms also conveyed their interest in said real 
estate to grantors of appellee. It is therefore unnecessary 
for us to decide whether or not the members of said 
firms whose names were disclosed in the firm name 
had legal authority to convey the entire title without 
the other members joining in such .conveyance, since 
all authorities, we believe, hold that a deed from all 
the members of the partnership will convey good title to 
partnership real estate, except, under special circum- 
stances, as against partnership creditors. Even if the 
rights of the parties were to be determined by the condi- 
tion of the record title as shown by the abstracts on April 
1, we do not believe that any right of partnership cred- 
itors would be involved. True, the affidavit of J. E. 
Buxton, to which we have referred, and which was of 
record, and was shown on the abstract, as originally 
delivered to appellant, did not show that there were no 
unpaid firm debts against either of said partnerships, 
nor that there were no bankruptcy or other court pro- 
ceedings pending in Vermont to liquidate and wind up 
the affairs of said firms. The land being in Nebraska, 
and no steps having been taken here by any firm creditor, 
if there were any, to subject this real estate to the pay- 
ment of partnership debts, a purchaser in good faith, 
receiving a deed from all the members of said partner- 
ships, would receive good title free from danger from 
liability to firm creditors. In Case +. Beauregard, 99 
U. S. 119, the United States supreme court held that 
simple contract creditors have no lien upon partnership 
property which enables them to follow the firm property 
into the hands of a bona fide purchaser. It was there 
held that each partner has an equitable right to insist 
that firm property shall be first applied to the payment 
of firm debts before being diverted to the individual 
use of any of the members, or applied to the payment 
of their individual debts, and that courts of equity 
will permit the firm creditors to avail themselves of this 
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equity of the partners, and, through it, enforce the 
application of firm property to the payment of partner- 
ship debts. It is a right, however, dependent upon cer- 
tain conditions and hedged about by very definite 
limitations, as the court, in that case, points out thus: 

“Tt is indispensable, however, to such relief, when the 
creditors are * * * gimple-contract creditors, that 
the partnership property should be within the control 
of the court and in the course of administration. * * * 
If, before the interposition of the court is asked, 
the property has ceased to belong to the partnership, 
if by a bona fide transfer it has become the several prop- 
erty either of one partner or of a third person, the 
equities of the partners are extinguished, and conse- 
quently the derivative equities of the creditors are at an 
end.” 

But, since appellant had taken and retained possession 
of the real estate under the contract, he lost his right to 
have the title tested in the light of the record as dis- 
closed by the abstract on April 1. Under the circum- 
stances, appellant brought himself within the rule an- 
nounced in Seaver v. Hall, 50 Neb. 878, and the rights 
of the parties are to be determined by the state of the 
title, not as the abstract showed it to be on April 1, 
but as it was, and as the court found it to be, at the 
time of the trial. 

The evidence shows that while this suit was pending, 
and on the 23d day of September, 1920, there was filed 
in the office of the register of deeds of Knox county an- 
other affidavit of said J. E. Buxton, in which he states 
that the names of the several members of said two 
partnerships were correctly given in his previous affidavit 
above referred to, that he was a member of both firms, 
and that in the year 1889 the business and affairs of 
both of said partnerships were dissolved, their affairs 
wound up, and all debts against them paid, and that, from 
that time to the present, there have existed no debts 
or claims against either of said firms. This affidavit 
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being of record, and being prima facie evidence of the 
facts stated, as provided by sections 6253, 6254, Rev. St. 
1913, if there had been any possible doubt as to the 
title to said land being free from danger from liability 
to firm creditors, it was completely removed. At the 
time of the trial, therefore, appellant was able to show, 
and did show, that there was no defect in his title arising 
from said partnership deeds or from the method employed 
to convey said title from said partnerships, and from 
the members thereof, to appellee. 

One of the objections to the title which is quite seri- 
ously urged is based upon the following facts: One of 
the tracts involved here was entered by Elizabeth Jami- 
son as a government homestead, the abstract first ten- 
dered showing that the receiver’s final receipt was issued 
to her on the 16th day of October, 1889, and that the 
patent was issued to her September 18, 1891. The ab- 
stract, as first tendered, showed that said Elizabeth 
Jamison died on July 30, 1887, leaving a will, which 
was admitted to probate, and that L. I. Renne was 
appointed and qualified as executor of said will. Said 
will contained this provision: “I direct that my funeral 
charges, the expenses of administering my estate, and 
all my debts be paid out of my personal property. If 
that be insufficient I authorize my executor hereinafter 
named to sell all my real estate.’ The inventory filed 
by the executor in the county court showed that said 
homestead and some personal property, of the value of 
$187.63, were all of the assets of said estate. Claims 
were allowed against said estate in the aggregate sum 
of $1,556.22. There being insufficient personal property 
to pay the claims allowed, and there being no other real 
estate, the executor, acting under the authority con- 
tained in said will as quoted above, sold said real estate 
to one N. Paulson, who in turn conveyed it to appellee 
Healey. The point sought to be made by appellant 
against the title thus derived is that, since this land was 
a government homestead, it was not subject to be sold 
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to pay debts of the deceased contracted prior to the is- 
suance of the patent; that since the receiver’s final re- 
ceipt and the patent were both shown by the abstract 
to have been issued after the death of Elizabeth Jamison, 
she had no title to the land at the time of her death ~ 
which she could dispose of by will or which her executor 
could, under the authority contained in the will, sell 
to pay her debts; that the title thus derived through 
the patent formed no part of the estate of the deceased, 
but went directly from the government to the heirs of the 
deceased. The abstract delivered to appellant, and upon 
which his objection was based, did not show when 
Elizabeth Jamison entered said land, nor when, if ever, 
she made final proof under her homestead entry. It only 
showed the issuance and recording of the receiver’s 
final receipt and the patent at dates subsequent to her 
death. On April 1, 1920, when, under the contract be- 
tween appellant and appellee, the latter was obligated to 
furnish an abstract showing good record title in himself, 
the abstract tendered did not show that Elizabeth Jami- 
son, at the time of her death, had any interest in, or title 
to, said land upon which her will could operate for 
any purpose, and, had appellant, on that date, yielded 
up possession of the land, this deficiency in the abstract 
would, no doubt, have placed him in a position to rescind 
the contract and recover back the money paid by him 
on the purchase price, and to defend successfully against 
appellee’s cross-petition for specific performance. This, 
however, he did not do, and appellant could not be called 
upon to refund that part of the purchase price which 
had been paid, so long as appellant remained in pos- 
session of the land through his tenant. And if, at any 
time before the decree was entered, appellee tendered 
an abstract whereby the defect pointed out was cured, 
and good record title shown in appellee, the latter was 
in a position to call for specific performance upon the 
_ record as it was then shown to be. At some time be- 
tween the Ist of April, 1920, and the time of the trial 
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appellee procured from the United States general land 
office a certified copy of the homestead application of 
said Elizabeth Jamison, showing that her homestead 
entry was made March 16, 1883, certified copies of final 
proof made by said Elizabeth Jamison in person on May 
17, 1887, and, also, a certified copy of a letter from the 
commissioner of the general land office to the register 
and receiver of the local land office at O’Neill, under 
date of August 25, 1889, advising said officers that the 
final proof made by Elizabeth Jamison on May 17, 1887, 
was satisfactory and directing them to issue the final 
receipt. These certified copies were placed in evi- 
dence, and are shown to have been recorded in the office 
of the register of deeds of Knox county, Nebraska, and 
are now a part of the record title to said property. 
These were sufficient to show that Elizabeth Jamison, 
during her lifetime, had done all things necessary to 
entitle her to a patent to said land, and that she had 
made satisfactory proof thereof. This gave her such 
interest in said land that she could dispose of it by will, 
or authorize its sale by her executor for the payment of 
claims against her estate. Doran v. Kennedy, 237 U.S. 
362; Aatell v. Warden, 7 Neb. 182; Carroll v. Patrick, 
23 Neb. 834; Bellinger v. White, 5 Neb. 399; Cheney v. 
White, 5 Neb. 261; Jones v. Yoakam, 5 Neb. 265; Hays 
v. Wyatt, 19 Idaho, 544, 34 L. R. A. n. s. 397. 

The record shows that said deceased had never been 
married and that she had no children, and it follows 
that no homestead rights of a surviving husband, under 
our state law, are involved. In Seaver v. Hall, 50 Neb. 
878, this court held that, where time is not made the 
essence of the contract, a vendor of real estate is entitled 
to specific performance of his contract if at any time 
before the entry of the decree he is in a position to fur- 
nish satisfactory title. We think appellant was in the 
same position as if time had not been made the essence 
of the contract involved in the present case, since he 
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deprived himself of the benefit of that provision by re- 
taining possession of the land. 
The decree of the lower court was right, and is 
AFFIRMED. 


JESSE STEWART, APPELLEE, V. HARRY WEINER, APPELLANT. 
Firxep Marcu 1, 1922. No. 21996. 


1, Appeal: Excessive VeERpIcT: Review. Where prejudicial evi- 
dence has been received, although stricken out on motion, and 
the record shows that it may have influenced the jury, such 
evidence should be considered in connection with all the other 
circumstances in determining whether an excessive verdict is the 
result of passion or prejudice. 


In this case, it is held that the verdict is 
excessive, and, taken in connection with the evidence, appears 
to be the result of passion or prejudice, and a new trial is 
granted, 


APPEAL from the district court for Douglas county: 
Lee 8S. Esreriz, Jupce. Reversed. 


Brogan, Blick & Raymond, for appellant. 
Weaver & Giller, contra. 


Heard before Morrissey, C. J., ALDRICH and Ross, JJ., 
Rarer and Stewart, District Judges. 


Raper, District- Judge. 

This is an appeal by the defendant from the district 
court for Douglas county, in an action wherein plaintiff 
recovered a judgment for personal injuries sustained 
while escaping from a fire in the defendant’s hotel. 

Plaintiff’s petition alleges that he was a guest in de- 
fendant’s hotel in a room on the fourth floor, and that 
a fire started in a store-room of the hotel, caused by the 
careless use of cigarettes by employees of the defendant; 
that defendant negligently failed to discover the fire 
in time to prevent the building from burning and injuring 
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plaintiff; that defendant negligently failed to extinguish 
the fire before it caused damage to plaintiff; that de- 
fendant negligently failed to warn plaintiff in time for 
plaintiff to escape from the burning hotel without injury; 
that defendant negligently failed to have a sufficiently 
large gong on the fourth floor, so that the ringing of 
same would have aroused plaintiff; that defendant negli- 
gently failed to arouse plaintiff after the fire started 
in time to permit his escape from the burning hotel, 
although the defendant had sufficient time and oppor- 
tunity to do so; and that defendant negligently failed 
to ring ov cause to be rung a telephone in plaintiffs 
room. 

The cause was submitted to the jury on two of the 
alleged acts of negligence: (1) Whether the defendant 
carelessly and negligently failed to arouse plaintiff after 
the fire had started in time to permit plaintiff to escape 
from the hotel, and to prevent plaintiff’s injury, although 
he had sufficient time and opportunity to do so; (2) that 
defendant negligently and carelessly failed to ring or 
cause to be rung a telephone in plaintiff’s room. 

The cause was tried before Honorable Lee S. Estelle, 
and the jury returned a verdict for $12,500. After the 
rendition of the verdict Judge Estelle died, and the 
motion for a new trial was submitted to Judge Leslie, 
who ordered a remittitur of. $5,000, which was filed, and 
thereupon the motion for new trial was overruled, and 
judgment entered for $7,500, from which this appeal 
was taken. 

The appellant relies upon three assignments of error: 
(1) That the evidence is not sufficient to sustain the 
verdict; (2) that the damages are excessive; and (3) mis- 
conduct of plaintiff’s attorneys. As to this third alleged 
error, the supplemental motion for new trial, which 
alleged this ground, was not filed within three days from 
rendition of verdict, and, hence, must be disregarded. 

On the first question, a careful examination of the evi- 
dence leads us to the conclusion that there was sufficient 
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evidence to sustain a verdict for plaintiff. The testimony 
offered by plaintiff is not entirely plain nor conclusive, 
but there is sufficient proof of facts from which the jury 
might infer that the defendant was negligent in not 
arousing plaintiff or ringing the telephone in his room 
after the fire was discovered. It does not affirmatively 
appear that the defendant or his employees knew that 
plaintiff was in the room. The room was on the fourth 
floor, had two beds, and was rented by seven railroad 
firemen, some going there to sleep in the daytime and 
some at night, as the exigencies of their duties demanded. 
Plaintiff went to this room about 10:20 or 10:30 a. m, 
went to bed, and at once fell asleep. After sleeping 15 
or 20 minutes he was awakened vy the odor of smoke. He 
. Opened the door leading into the hall, and found the 
hall filled with flames and smoke. He climbed from the 
window in his room to a corner window, 6 or 8 feet dis- 
tant, opened the door of that room into another hall, 
and found that hall filled with flames. He then tied 
some bed covers together, fastened them to the window 
and Jet ‘himself down by the covers. When about 30 
or 40 feet from the ground the covers parted and he fell 
to the pavement, sustaining severe injuries, particularly to 
his right wrist. The alarm of fire came to the fire 
station at 10:51, and it took the firemen about two 
minutes to get to the fire. Plaintiff testified that when 
he fell it was about 10:45. It is not shown when the :ire 
was first discovered by the defendant or his employees. 
The firé started in a store-room on the third floor, where 
old pieces of furniture and cleaning compounds were 
kept, and gained headway very rapidly. This short out- 
line of the facts discloses that the question of the de- 
fendant’s negligence is indeed a very close one. At the 
conclusion of plaintiff’s case, the defendant rested, and 
asked the court to direct a verdict for the defendant, 
which was refused. We are constrained to hold that 
the evidence was sufficient to submit the case to the jury. 

The verdict was excessive, and Judge Leslie ordered a 
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remittitur of $5,000. That there is something inherently 

wrong with the jury’s finding is evident. Appellee in- 
sists that the remittitur was erroneously directed, and 
.asks this court to direct a judgment for the full amount 
of the verdict. We cannot concede this. The remittitur 
was fully justified by the record. 

Appellant claims that the verdict is so excessive as to 
plainly indicate passion and prejudice on the part of the 
jury, caused, as they assert, by the misconduct of plain- 
tiff’s attorneys in persistently and wrongfully attempting 
to get before the jury unfounded suspicions that de- 
fendant was responsible for the starting of the fire. 
There are some parts of the record which in part, at least, 
bear out this claim, and counsel in their zeal went too 
tar. One witness, a state fire warden, was called by 
them, and an attempt was made to prove by him that he 
had met a colored man on the street, and the colored 
man had informed the witness that he was a porter at 
defendant’s hotel at the time of the fire, and that the 
colored man told him the fire was caused by him throw- 
ing a match into the room. That part of the testimony 
which witness said the colored man said about throwing 
a match into the room was excluded, but enough was 
admitted to tend to throw suspicion on the defendant. 
This was the plainest kind of hearsay evidence and 
should not have been offered at all. This witness was 
further permitted to testify to certain cans in the store- 
room which he claimed, without sufficient knowledge, 
to have contained gasoline and kerosene and to smell 
of these inflammable liquids. The assistant fire chief was 
pressed by plaintiffs counsel to give his conclusion as to 
what started the fire. On objection his conclusion was 
not admitted, but he did testify that his suspicions were 
aroused. This statement was by the court stricken out, 
but perhaps the jury may not have been able to exclude 
it from their consideration. He further stated on direct 
examination that in the store-room after the fire he 
smelled kerosene and gasoline, and on cross-examination 
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he stated he had not smelled either. 

At the close of the trial the judge struck out of the 
record that part of the testimony of the fire chief and the 
fire warden, all their testimony as to the cans in the store- 
room and their contents, and in the instructions the jury 
were directed that they should not consider any state- 
ments of witnesses which were stricken out by the court. 
But the thought naturally arises that, the jury having re- 
ceived a suspicion that the fire was set by gross negli-- 
sence, probably their feelings were aroused so that they 
may not have fairly considered the evidence, and the size 
of the verdict confirms this. 

Another feature of the case should be noticed, al- 
though no specific objection is made thereto. The plain- 
tiff was permitted to shake hands with each of the jurors 
in the trial, to show the weakened grip in his injured 
hand. This is demonstrative evidence of a very doubt- 
ful character, and so easily susceptible of manipulation 
and deceit that such practice should not be encouraged. 
Possibly the plaintiff did give the jury a fair exposition 
of the relative strength of his wrists, but it ‘afforded an 
opportunity for imposition in a manner that cannot be 
met by other proof or by cross-examination. 

The trial judge died without passing upon the motion 
for a new trial, and we are not given the aid of his judg- 
ment as to the verdict being the result of prejudice. The 
judge who ruled on the motion was satisfied that the 
verdict was grossly excessive. If the plaintiff's case was 
strong enough to lead to the conclusion that another jury 
would in all probability reach a verdict for the plaintiff, 
this cause might well be affirmed; but because of the 
close question of fact involved and because of the matters 
above stated, and being without the judgment of the trial 
judge, we think the cause should be reversed and a new 
trial granted. : 
REVERSED AND REMANDED. 
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FarMERs STATE BANK ET AL., APPELLANTS, V. PETERSBURG 
Srate Bank: IF. JOUVENAT ET AL., APPELLEES. 


Firep Marcu 1, 1922. No. 21999. 


1. Contracts: Ingunction: Oran ConTRACT TO REFRAIN FROM TRADE. 
A verbal contract, whereby parties who are officers of a state bank 
sell a majority of the capital stock of the bank and agree not to 
again engage in the banking business in the village where the 
bank is located, is valid, and if the vendors violate the agreement, 
they may be enjoined from continuing such violation. 


- CONSIDERATION. The purchase by one 

party of the niroperty of another furnishes a sufficient considera- 
tion for an agreement of the latter not to engage in a certain 
business again in that vicinity. 

30 Puptic Portcy. A contract to be against public policy 

must have a mischievous tendency, and in some way militate 

agelnet, the public welfare and the rights of the public. 


In the absence of statutory provisions govern- 
ing fhe subject, a seller of corporate stock may agree not to en- 
gage in a business which would compete with that of the cor- 
poration. 6 R. C. L. 795, sec. 198. » 


APPEAL from the district court for Boone county: 
Freperick W. Burron, JupGeE. Reversed, with directions. 


Courtright, Sidner, Lee & Gunderson and Williams & 
Williams, for appellants. 


Albert & Wagner and W. J. Donahue, contra. 


Heard before Morrissry, C. oe Ross and AtpricH, JJ., 
Raper and Stewart, District Judges. 


Raper, District Judge. 

The plaintiffs in their amended petition allege that the 
Farmers State Bank of Petersburg, Nebraska, is a cor- 
poration, and that, until shortly before, it was known 
as the Bank of Petersburg, but by a change in its articles 
of incorporation the name was changed to Farmers State 
Bank of Petersburg, and that A. J. Miller, since Decem- 
ber, 1919, has been a stockholder therein and president 
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of the bank; that about December 10, 1919, the defendants 
Jouvenat and Scannell were the owners of a large amount 
of stock in the then Bank of Petersburg, and were the 
president and cashier, respectively, of said bank; that on 
or about December 10, 1919, A. J. Miller and one B. H. 
Tevis, for themselves and others, entered into an oral 
contract for the purchase of a majority of the stock in 
said bank—-256 shaves—from the defendants Jouvenat 
and A. B. Scannell at a price largely in excess of the 
book value, and as a part of said contract the defendants 
Jouvenat and Scannell each agreed with plaintiff Miller 
and his associates that said defendants would refrain 
from entering into the banking business or operate or 
conduct a bank at Petersburg, Nebraska, in competition 
with the plaintiff bank; that said contract of sale was 
completed and Jouvenat resigned as president and Scan- 
nell resigned as cashier, and plaintiff A. J. Miller was 
elected president, and Miller and Tevis and their asso- 
ciates entered into possession and operation of said bank 
and have so continued ever since; that the defendants 
Jouvenat and Scannell had been such president and 
cashier of the Bank of Petersburg for a long time, and 
were well and personally acquainted with all the cus- 
tomers and depositors of the plaintiff bank, and with its 
entire line of business; that Petersburg is a village of 
about 600 inhabitants, and there was one other bank 
in said place at that time; that defendants, together with 
one Hall and one Hays, applied to the state banking 
department for a charter to conduct a banking business 
at Petersburg, and a charter was granted therefor on 
December 17, 1920, under the name of Petersburg State 
Bank, and a room was secured and furniture and fixtures 
obtained to open such bank for business, and that said 
Jouvenat and Scannell are the president and cashier, 
respectively, of such newly incorporated bank. Plain- 
tiffs pray an injunction to restrain the defendants and 
all of them and their agents, employees and assigns from 
engaging in the banking business or operating or con- 
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ducting said Petersburg State Bank at Petersburg, 
Nebraska. 

The defendants Jouvenat and Scannell in their answer. 
deny the plaintiffs’ allegation that they agreed to refrain 
from entering into the banking business or operate or 
conduct a bank at Petersburg. They admit substantially 
the claims of plaintiffs as to the other matters alleged. 
The defendants further plead that the alleged agreement 
concerning the right of defendants, or either of them, 
from engaging in or operating a bank .at Petersburg or 
serving as officers or agents of said bank is illegal, in 
restraint of trade, and interferes with the banking laws 
and regulations of the state, and obstructs and impedes 
governmental affairs in the discharge of its lawful func- 
tions, and is contrary to public policy and void. 

Trial was had, and the court found “that defendants 
at the time they sold their banking business in Petersburg 
to plaintiffs, and as part consideration therefor, promised 
not to enter into the banking business again in said town.” 
The court further found that banking is a quasi-public 
business and subject to regulation and control by the 
state, and of a public nature; that the state is interested 
under our laws, aud the public dealing with the bank is 
likewise interested; that the bank is interested because 
of its relation to the state and the public, and because 
whatever affects its officers must affect the bank, and 
also affects other banks. The trial judge in his opinion 
further says: 

“Now several things may happen if this injunction is 
allowed. It will force a change in the officers of the 
bank. These defendants must retire as officers and new 
officers must be elected, also these defendants must sur- 
render their stock or they will still be in the banking 
business at Petersburg; hence, the bank must buy the 
stock or find purchasers therefor. This may be hard to 
do when money is scarce and may work a hardship on 
the bank. Again, these officers are men in whom the 
customers of the bank have confidence, for they have had 
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experience at Petersburg in the banking business. If 
they are compelled to retire it may destroy confidence in 
the bank that is so necessary to the success of such an 
institution. If this happens it will or may cause a ‘run’ 
- on the bank that may be disastrous. Indeed, the with- 
drawal of the financial or moral support of these de- 
fendants from this bank may work its utter ruin. Other 
banks may be thrown into confusion and the state itself 
seriously affected; and, if a national bank, the govern- 
ment itself disturbed and compelled to take a hand. A 
of which may cause litigation and breed a multiplicity of 
law suits.” 

And it is further stated in the opinion: “The court is 
forced to the conclusion that an injunction against these 
defendants affects seriously the rights of the bank, and 
that whatever affects the bank affects the public interest. 
Hence, the court finds generally for defendants.” 

The injunction was refused and the action dismissed. 
' The case was tried on the 7th of January, 1921. The evi- 
dence discloses that the bank at the time of trial was do- 
ing business and receiving deposits. 

The finding of the court that the agreement was made 
by the defendants is fully sustained by the evidence. The 
only question therefore is whether under the law such 
agreement is valid and should be enforced. Aside from 
the controverted question of fact, appellees urge as rea- 
sons for sustaining the judgment: “The alleged contract 
is not enforceable because it purports to bind the de- 
fendants not to engage in quasi-public business, or in con- 
ducting one of the instrumentalities. of the state,” and, 
“an injunction should not be granted when the rights of 
third parties will be injuriously affected.” 

In support: of these propositions it is urged that banks 
under our statutes are quasi-public agents, because they 
are engaged in quasi-public business, and that the state 
banking system is as much a part of the governmental 
machinery of the state as a township, school district or 
municipality, and appellees base their claim upon this 
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proposition, “Whether ,a contract, whereby one agrees 
that he will not participate in the organization or man- 
agement agency at a given place, contravenes public 
policy.” 

A banking corporation is quasi-public in character and 
as such is snbject to statutory regulation for the pro- 
tection of the public, but the same may be said of a pri- 
vate banker, in ‘those states where private banks are 
permitted. The police power of a state may be exercised 
over many business transactions and acts of its citizens, 
yet it does not follow that all who have been placed under 
regulatory restrictions are exercising governmental 
agencies. The law of the state does not require any one 
to organize a bank or to become one of its officers. Such 
acts are purely voluntary; the state does pass upon the 
application for a charter, and when the organization is 
completed the stockholders, and not the state, elect 
officers. The state has no voice in such selections, ex- 
cept that sume of the officers shall have certain qualifica: 
tions as to residence and amount of stock held, ete. 

There is no restriction on the sale of stock. It is prop- 
erty that may be transferred without hindrance. The de- 
fendants had full right to sell their stock on such terms 
and for such consideration as they deemed satisfactory. 
‘When they sought to- organize a new bank it was of their 
volition, and not because the Jaw required such bank. 
Nor were they elected officers in the bank because any 
public necessity or law required it. So if it be conceded 
that a bank is a quasi-public institution, and that no in- 
junction could be granted against the bank that might 
interefere with its operations, because of its being a 
governmental agency (which we do not, however, de- 
cide), that is not decisive of the question at’ issne. 
Shares of stock in a corporation constitute a species of 
property entirely distinct from the corporate property. 
In UcCullough v. Maryland, 4 Wheat. (U.S.) * 316, Chief 
Justice Marshall makes a clear distinction between the 
bank and its stockholders. The learned chief justice held 
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that the state of Maryland could not tax the bank, but 
expressly held that the state could tax “the interest which 
the citizens of Maryland may hold in this institution.” 
In this case no attempt is made to interfere with the op- 
crations of the bank, unless it can be said that to pre- 
vent the defendants from conducting the business of the 
bank interferes with its operations. Most of the cases 
cited by the appellees refer to actions against public 
service corporations. Chicago Gas Light & Coke Co. »v. 
Peoples Gas light & Coke Co., 121 Ill. 530, 2 Am. St. 
Rep. 124, probably as clearly as any states the rule con- 
tended for by appellees. “Though restraint of trade im- 
posed by contract is but partial, it will not be enforced if 
it is unreasonably injurious and oppressive to the public.” 

How can it be said that enjoining defendants from 
active management or conduct of the bank can injuriously 
or oppressively affect the public? The bank’s solvency 
rests upon the value of its assets, and not upon the per- 
sons who happen to be its officers. It is true that their 
business ability may have contributed to see that the 
assets ave good, but that does not presuppose that others 
may not’ be just as astute business men. Perhaps the 
defendants, because of their long and favorable ac- 
quaintance with the people of the community, may have 
brought business in a larger volume to the new bank 
than any other officers could have done, but that is the 
particular reason that plaintiff Miller exacted the promise 
from them. 

Appellees further claim that the new bank’s stock- 
holders were influenced in buying their stock by these 
same considerations, and their rights will be injuriously 
affected; furthermore, that it was chartered on the theory 
that defendants should participate in its management, 
and that is a part of its contract with the state. As to 
this last claim it is sufficient to say that the stockholders, 
and not the state, selected.the defendants as officers, and 
the stockholders can change the officers whenever it is 
deemed by them to be expedient. It may be that with 


60 NEBRASKA REPORTS. [Vo.. 108 


Farmers State Bank v. Petersburg State Bank. 


other officers the bank may not be able to control so large 
or lucrative a business, and the stock rendered of less 
value thereby, but that is problematic. An injunction, of 
course, should not issue where greater injury would be 
done by granting than refusing it. It cannot be said 
that greater injury will be done to the other stockholders 
in the new bank by granting the injunction than would 
be done to plaintiff Miller by refusing it. 

The learned trial judge assumed that, if the injunction 
was granted, it would require not only a change in the 
offices of president and cashier, but also that the defen- 
dants must surrender their stock and the new bank must 
buy or find purchasers for the stock. Tf that assnmption 
is correct his conclusion that it would work too great a 
hardship on the bank might be sound. This does not 
necessarily follow, but under our view of the case that 
feature need not be considered. A mere shareholder in a 
corporation cannot in all cases be said to be engaged 
in the corporate business. He puts his money in as an 
investment. The ownership of the stock does not place 
him in a managerial position. The owner of stock in a 
railroad or insurance company is not, merely because of 
such ownership, engaged in the railroad or insurance 
business. There is authority to the effect that it is a vio- 
lation of such a covenant to become a stockholder in a 
corporation engaged in. competing business within the 
prescribed limits. - Merica v. Burget, 36 Ind. App. 453. 
However, in that case the suit was for damages, and the 
defendant became stockholder and cashier in the newly 
organized bank. See, also, Kramer v. Old, 119 N. Car. 1, 
56 Am. St. Rep. 650. While the North Carolina court held 
it was a violation of the contract for the prohibited parties 
to take stock in the competing corporation, yet as a matter 
of fact no stock had been issued by the new concern. In 
construing and applying this class of contracts each case 
must be governed by its peculiar situation and surround: 
ings, and its own particular facts. If the defendants had - 
purchased some of the shares of the rival bank which was 
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in existence when the transfer of the stock in controversy 
was made, would that fact alone have given plaintiff a right 
of action? We do not so view the contract. The evident pur- 
pose was to prohibit the defendants from going into a new 
bank to conduct and operate it, to prevent them from using 
their well-known names as officers, and to keep them from 
using their presence and talents and standing in meeting 
customers, and personally transacting business with or for 
them. And while it may be that in many cases the mere 
subscription to stock in a newly organized rival concern, 
under such agreement as defendants made, would be a 
violation of that agreement, we hold that, in this case, 
the acquisition of stock itself was not inhibited by their 
agreement. 

The Farmers State Bunk is joined as plaintiff with A. J. 
Miller. No objection was raised in the district court to 
such joinder, and it is not discussed in the briefs. The 
plaintiff bank is not entitled to any relief as against the de- 
fendants either under the pleadings or evidence. Their 
agreement was personal with Miller and Tevis, and the 
plaintiff bank could not, under the situation disclosed by 
the evidence, succeed to any right given to Miller and 
Tevis and their associates by the defendants’ promise. 

The plaintiff A. J. Miller is entitled to a permanent, in- 
junction as prayed, restraining the defendants Jouvenat 
and Scannell from engaging in the business or operating or 
conducting the Petersburg State Bank; that the defen- 
dants be enjoined from holding any office, or employment 
therein, or from participating in any manner in the con- 
duct of the business, or any of its operations, for such time 
as plaintiff Miller owns stock in the Farmers State Bank 
of Petersburg; but not, however, enjoining defendants 
from owning and holding shares of stock in the Petersburg 
Staite Bank. 

The cause is reversed and remanded to the district court, 
with directions to enter decree in accordance with this 
opinion. REVERSED. 
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WILLIAM SEIFFERT, ADMINISTRATOR, APPELLANT, V. WALKER 
' D. HINES, DIRECTOR GENERAL OF RAILROADS, 
ET AL., APPELLEES. 


FILED Marcu 1, 1922. No. 21717. 


1. Railroads: COLLISION: COMPARATIVE NEGLIGENCE. When persons 
approach a railroad crossing, ordinary care for their own safety 
requires them to look and listen, where it will be of value to look 
and listen, to ascertain if trains are approaching. In the absence 
of facts calling for the application of the doctrine of ‘the last 
clear chance,” one who fails to take such a precaution, without 
reasonable excuse, and is injured by a collision with a train or 
engine, may not recover, unless his contributory negligence was 
slight and the negligence of the defendant was gross in compari- 
son, Rev. St. 1913, sec. 7892. 


2. : : CoNnTRIBUTORY NEGLIGENCE. A coemployee of the 
driver of a small one-seated automobile, who is standing upon the 
running-board of the automobile facing forwards on the side of 
the machine toward the direction from which a train is approach- 
ing, is required to look and listen for approaching trains, and if 
he fails to do so, or to notify the driver of the danger, if any, his 
negligence contributes to the injury. 


Under the facts in this case the negli- 
gence of plaintiff was niore than slight in comparison with that of 
defendant, and, hence, he is not entitled to recover. 


APPEAL from the district court for Madison county: 
ANSON A. WELCH, JUDGE. A/ffirmed. 


M. F. Havr nen and Gerald I’. Harrington, for appel- 
lant. 


Wymer Dressler, Robert D. Neely and Paul 8S. Topping, 
contra. 


Heard before Lerron, DEAN and Day, JJ., SEARS and 
WESTOVER, District Judges. 


SEARS, District Judge. 

It appears that Park avenue in the city of Norfolk. ex- 
tends in an east and west direction, and is intersected by 
Seventh street running north and south. Immediately to 
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the east of Seventh street is the defendant’s right of way, 
upon which several tracks of the defendant intersect Park 
avenue. To the west of the main line track are two switch 
tracks. From the main line track to the first switch 
track to the west is a distance of 35 feet. On the 
morning of the accident the plaintiff's intestate and 
two companions were traveling eastward along Park 
avenue in a Ford runabout, the deceased and the driver 
of the automobile being coemployees. The two conipanions 
occupied the seat of the car, one being at the wheel. De- 
ceased was standing on the south side of the car on the 
running-board facing cast, supporting himself by having 
his arm hooked around one of the bows of the Ford top, 
and was standing in a position where he could readily see 
to the cast and the south. There were a number of freight 
ears on the first side track west of the main line track 
which stood about fiush with the south sidewalk of Park 
avenue, <As the occupants of the car came into Seventh. 
street there was an unobstructed view to the south along 
the line of the road for a distance of more than half a mile. 
This view would be obstructed as the automobile was pass- 
ing the end of the box cars, but after passing the end of 
the box cars the view south along the main line track was 
unobstructed. A passenger train on the defendant’s line 
was approaching from the south, running at about 35 miles 
an hour. Ifrom the time the automobile entered upon 
Seventh street up to within 20 feet of the main line track, 
the automobile was running about 10 miles an hour. 
Neither of the parties in the automobile apparently were 
conscious of the approaching train until the automobile 
was within about 20 feet of the main line track, when the 
<lriver, observing the approaching train, in an effort to 
avoid a collision, threw on his brakes and turned his car 
toward the north. In doing so it brought the south side 
of the automobile in such ‘close proximity to the passing 
train that deceased was struck by the breast beam of the 
engine, knocked to the pavement, and sustained fatal in- 
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juries. Deceased was familiar with the situation, having 
crossed the tracks on many occasions. Snow on the ground 
making the pavement slick interfered with the stopping 
of the automobile. 

It appears that both the train and the automobile were 
running in excess of the speed limited by an ordinance of 
the city. The question presented by the record is, admit- 
ting that the defendant was negligent in running its train 
at an excessive rate of speed, was the deceased guilty of 
such contributory negligence as to bar a recovery? There 
is no question presented involving the application of the 
doctrine of “the last clear chance,” so that that principle 
may be eliminated from the consideration of the case. 

We think it may well be conceded that the evidence with © 
respect to the negligence of the defendant is sufficient to 
take the case to the jury upon that point. The real ques- 
tion in the case, however, and the one upon which it must 
turn, is whether the deceased was guilty of such contribu- 
tory negligence as to defeat a recovery. Plaintiff argues 
ut considerable length that the negligence of the driver of 
the car cannot be imputed to the plaintiff’s intestate, and 
cites a number of decisions in support of that rule. That 
question, however, as we view the record, is not in the case. 
Deceased was standing on the running-board of the auto- 
mobile facing east, and on the side of the car from which 
the train was approaching, from a distance of from 30 
to 35 feet, he had a clear opportunity of seeing the ap- 
proaching train after crossing the track upon which the 
box cars were standing, and had even a better opportunity 
of observing the approaching train than the other occu- 
pants of the automobile. In this position, knowing that 
they were approaching the railroad crossing, it was his 
duty to look and listen for approaching ‘trains. In this 
regard the same obligation rested upon him as though he 
were driving the car himself. It can be readily conceived 
that cases may arise in which a passenger, or a person 
other than the driver of the car, may be placed in such a 
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situation that a failure to look and listen may be reagon- 
ably excused, but the facts in this case do not present such 
a situation. ; 

Some suggestion is made as to the doctrine of “the last 
clear chance,” but the facts in the record do not call for 
the application of that rule. After the automobile came 
across the switch track from behind the box cars, it was 
then too late for the engineer to have avoided the collision. 
Until the automobile came from behind the box cars there 
was nothing to indicate to the engineer that the occupants 
were in a place of danger. Here the deceased knew that 
the autoniobile was approaching the crossing; he was in 
a position to look and listen for approaching trains; had 
he done so he could have warned the driver of the danger, 
or alighted from the moving automobile. Having failed 
to do this, his negligence contributed to his injury, and 
amoulted to more than slight negligence in comparison 
with that of the defendant. 

We conclude, therefore, that the action of the trial court 
in directing a verdict for the defendant was proper, and 
the judgment is 


AFFIRMED. 


ANNA E. TRUMBLE, ADMINISTRATRIX, APPELLEE, V. 
Harry H. LEAVITT BY AL., APPELLANTS. 


Firep Marcn 1, 1922. No. 21747. 


Appeal: ConFLicTinc EvipENcE. When the evidence conflicts respect- 
ing the existence of material facts, and such evidence is fairly 
submitted to the jury under proper instructions, the verdict will 
not be set aside unless manifestly wrong. 


. 


- APPEAL from the district court for Lancaster county: 
Eviiotr J. CLEMENTS, JUDGE. Affirmed. 


Tyrrell & Westover, for appellants. 
J.J, Ledwith and Max V. Beghtol, contra. 
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Heard before LeETTon, DEAN, Day and FLansBure, JJ., 
Sears, District Judge. 


SxEars, District Judge. 

This is an action for damages resulting from the death 
of the plaintiff's intestate, George B. Trumble, which 
death the plaintiff contends was occasioned by negligence 
on the part of the defendants, the owners of the steam 
threshing engine in question that the deceased was em- 
ployed to operate: 

The record is quite voluminous, and there were a num- 
ber of items of claimed negligence charged in the petition, 
and with a considerable amount of evidence tending to 
establish each one of the claimed points of negligence in 
question that were submitted to the jury. No complaint 
is made but that the issues were fairly presented to the 
jury by the trial judge. Everything resolves itself down 
to the question of fact as to whether or not there is a quan- 
tum and quality of evidence shown in the record justifying 
a Verdict at all for the plaintiff. This seems to stand out, 
viz., that under the evidence received on the trial the case 
could not have been taken away from the jury by the trial 
judge. It is clear that it is one of those cases that can only 
be disposed of by submission for the jury’s final cousider- 
ation. It would be without value to discuss the minutize 
of the evidence in the case. There are no questions of law 
involved, and to discuss the case further than to announce 
the conclusion reached would seem to serve no good 
purpose. 

The deceased was in early middle life, with a good carn- 
ing capacity, with a large family of dependents, and a fair 
disposition toward them. The amount of the verdict is 
not such that calls for any disturbance by this court, 
which disposes of the only other remaining point. 

AFFIRMED. 
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WILLIAM H. HENDERSON, APPELLEE, V. GRANT HOLLIMAN, 
APPELLANT. : 


Finrep Marcn 1, 1922. No. 21628. 


Drains: DrarnacE Districts: CreraTion. The district court acquires 
jurisdiction to consider articles of association for the formation 
of a drainage district under the provisions of sections 1794-1868, 
Rey. St. 1913, by the filing of the articles of association purporting 
in good faith to be signed by the majority in interest of the land- 
owners in the district and service of notice thereof as provided by 
said statute. Having acquired such jurisdiction, the court may 
thereafter permit additional landowners in said drainage district 
to join in the articles of association. 


APPEAL from the district court for Nemaha county: 
JoHN B. Raver, Jupen. Affirmed. 


Kelligar & Ferneau, for appellant. 
Lambert & Armstrong and EL. F. Armstrong, contra. 


Heard before Morrissey, C. J., Rost, ALDRICH and 
FLANSBURG, JJ.. GRAVES and WELCH, District Judges. 


WELCH, District Judge. . 

This is a proceeding to form a drainage district, under 
the provisions of sections 1794-1868, Rey. St. 1913. 

On January 6, 1920, a petition praying that there may 
be declared a drainage district, signed by William H. 
Henderson, one of the owners of land within said proposed 
drainage district, who had signed the articles of associa- 
tion therefor, was filed in the office of the clerk of the 
district court for Nemaha county, Nebraska, the county in 
which the proposed drainage district is located. Attached 

‘ to said petition were the articles of association complying 
substantially with the requirements of section 1797, Rev. 
St. 1913, purporting to be signed by a majority in interest 
of the owners of the land in the proposed district. Service 
of notice thereof was made by service of summons and 
by publication in the manner provided by statute. 


6S NEBRASKA REPORTS. [Vou. 108 


Henderson v. Holliman. 


On April 2, 1920, Grant Holliman, one of the owners 
of land situated in said district who had not signed said 
articles of association, filed in said court objections to the 
organization of said drainage district. He alleged as one 
of the grounds of his objections that a majority of the 
landowners within the limits of the proposed district did 
not sign the petition therefor. 

Before the final hearing in court on said petition, sev- 
eral of the original signers of said articles filed in court 
request to withdraw their names therefrom, and several 
owners of land within said district filed petition that they 
be considered as signers of said articles of association and 
petitioners for the formation of said drainage district. 

On June 7, 1920, after a hearing on said petition and 
objections thereto, the court found that the proposed drain- 
age district included 4,184.2 acres of low, wet, submerged, 
or overflowed lands; that the petition, at the time it was 
filed, contained the names of parties representing them- 
selves to be the owners of 2,326 acres of said land. The 
court further found that one Otto Putman signed for 290 
acres of said land of which he claimed to be the owner, 
and that said Putman has possession of said land under a 
contract, with one William Schwab, the owner of the legal 
title thereto, who had made a deed conveying said land to 
said Putman, which was placed in a bank to be delivered 
to said Putman when he should pay the purchase price 
thereof, and that a large part of the purchase price had 
not been paid. The court concluded that said Putman was 
not a legal signer, and found that at the time the petition 
was filed the legal signers of said articles of association 
owned but 2,018.59 acres of land in said district. The 
court further found that by withdrawals from the articles 
of association and by additions thereto, which additions 
included the signature of said William Schwab joining 
with said Otto Putman, there was then owned by the 
signers and petitioners desiring aud praying for the or- 
ganization of said drainage district 2,237.97 acres of said 
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Jand; and that said amount is a majority in interest of 
the landowners in the district. The court also found all 
the other facts required by the statute to authorize it to 
declare the drainage district a public corporation of this 
state. Thereupon the court overruled the objections of 
appellant herein, and declared said’ drainage district a 
public corporation of this state, including all the lands 
described in the articles of association. 

The objector, Grant Holliman, appealed. The only as- 
signment of error presented by appellant is that the peti- 
tion as originally filed (articles of association) was not 
signed by a majority in interest of the landowners in said 
proposed drainage district, and for that reason the court 
did not acquire jurisdiction over the subject-matter, nor 
jurisdiction to permit names to be added to the articles 
of association after the same. was filed and summons 
issued. . 

The statute provides that a majority in interest of the 
owners of land in a proposed drainage district may form 
such district. It further expressly provides: “The fact 
that the district shall contain one hundred and sixty acres 
or more of wet, overflowed, or submerged lands shall be 
sufficient cause for declaring the public utility of such 
improvements, and shall be sufficient grounds for declar- 
ing the organization of a public corporation of this state.” 
Rev. St. 1913, sec. 1799. 

The object and purpose of the statute requiring a hear- 
ing in court is to have a judicial determination that the 
Jand in the proposed district is of the character and quan- 
tity that the drainage thereof will be of public benefit, and 
that a majority in interest of the Jandowners therein de- 
sire the improvement. These facts must be found by the 
court before the land of the Jandowners who do not ask for 
the improvement can become liable for the expenses in- 
curred therefor. 

The filing in the office of the clerk of the district court 
of articles of association signed by owners of land in the 
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district purporting to be a majority in interest of such 
owners gives authority to issue summons and to proceed 
for service by publication on unknown owners and owners 
who are nonresidents of this state. The court has juris- 
diction of the subject-matter, by virtue of the statute 
giving it jurisdiction to declare a drainage district a pub- 
lic Corporation of this state, upon ascertaining the fact, 
in a proper proceeding therefor, that the district contains 
160 acres or more of wet, overflowed, or submerged lands, 
and that a majority in interest of the landowners therein 
desire the improvement. The court acquires jurisdiction 
of all parties in interest by the filing of such articles of 
association and service of notice on the parties designated 
by the statute. If the court finds that any land within the 
proposed district will not be benefited thereby, it must, 
by express provision of the statute, exclude the same from 
the district. But such exclusion would not prevent the 
district from being declared a public corporation by the 
court, provided there remained 160 acres or more of Jand 
of the character required by the statute, and a majority 
in interest of the owners of the land remaining desired 
the improvement. In case the facts required to be set 
forth in the articles of association are insufficiently set 
forth therein, the court might permit the same to be 
amended. Both of the above changes, however, would not 
prevent the court from having jurisdiction of the subject- 
matter. The only purpose of requiring a majority in in- 
terest of the landowners to sign the articles of association 
is to advise the court that such majority desire the im- 
provement. The signing of articles of association, after 
the same are filed, by other landowners in the district, is 
but an amendment thereto. It is simply a declaration by 
them that they desire the improvement and they thereby 
advise the court of that fact. If the court finds from the 
evidence that at the time it renders its decision all the 
necessary facts exist, there is no discretion in the court. 
The law requires it to declare the district a public corpo- 
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ration of the state. In the case of a city council] acting on 
a petition to sell intoxicating liquors, they had discretion 
to grant or refuse such license, but before they could exer- 
cise that discretion in favor of granting the license, certain 
steps must be taken to give them jurisdiction to exercise . 
that discretion. These steps must be strictly followed. In 
the case of a court which is called upon to determine and 
act upon the facts in the formation of a drainage district. 
the court has no discretion. It must declare the district 
- a public corporation if it finds the necessary facts to exist. 
The court is acting judicially with power to permit amend- 
ments in the proceedings before it. 

If a person, believing himself to be the owner of a suf- 
ficient interest in lands within the proposed drainage dis- 
trict to qualify him to sign the articles of association there- 
for, signs the same, the subsequent joining in such articles 
by the owner in fee of that land is a ratification by him 
of the act of the person originally signing, with respect to 
that land. It is but an amendment to the articles of asgso- 
ciation. No one is affected by such subsequent act but the 
owner of that land. The joining by the owner of the fee 
therein -and also by the person first signing the same, if 
he has an equitable interest in such land, advises the court 
that all parties in interest in that land desire the improve- 
ment. ; 

In our opinion the filing in the office of the clerk of the 
district court of articles of association, signed by persons 
purporting in good faith to be a majority in interest of 
the landowners in a proposed drainage district, which 
articles substantially, set forth the requirements of the 
statute, together with service of notice as required by the 
statute, gives the court jurisdiction to consider whether or 
not the lauds in the proposed district are of the quantity 
and character required by the statute to authorize the 
court to declare the drainage district organized and a pub- 
lic corporation of the state, provided the court finds that, 


at the time of such declaration of the court, a majority 
a 


~~ 
bo 
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in interest of the landowners in the district desires the 
improvement. We are further of the opinion that after 
the filing of such petition the court may permit amend- 
ment thereto by additional landowners of the district join- 
ing in the articles of association. 
The judgment of the lower court is therefore 
AFFIRMED. 


JOHN W. SHERLOCK, APPELLEE, VY. H. WaDE GILLIS, 
APPELLANT. 


FILep Marcu 28, 1922. No. 21743. 


1. Taxation: SALE: REDeEMpTion: Liwirarions. Where a treasur- 
er’s tax deed is void on its face, an action to redeem the land 
from the tax liens for which the land was sold is not barred within 
the five-year period fixed by the general revenue law. Rey. St. 
hag sec. 6558. 


Where a tax deed issued upon a 
prbvate tax ui is void for failure to recite that the land had been 
previously offered at public sale and not sold for want of bidders, 
the owner of the land may redeem it from the tax liens upon pay- 
ment of the delinquent taxes, interest and penalties. 


APPEAL from the district court for Morrill county: 
RALPH W. Hosart, JUDGE. Reversed. 


Fawcett & Mockett, James H. Woolley and Francis V. 
Robinson, for appellant. 


Williams, Hurd & Neighbors, contra. 


Heard before Lerron, Day and Dean, JJ., Sears and 
WESTOVER, District Judges. . 


Per Curiam. 

This is an action to quiet in plaintiff title to a quarter 
section of land in Morrill county. Plaintiff claims title 
as grantee through a warranty deed executed by F. M. 
. Knight, May 16, 1919. Knight’s title rests on two tax 
deeds, one issued by the treasurer of Cheyenne county 
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March 24, 1909, and the other by the treasurer of Morrill 
county April 23, 1909; Morrill county having been carved 
out of Cheyenne county. Defendant pleaded that the tax 
deeds are void, that plaintiff has no interest in the land 
beyond his liens for taxes, interest and penalties, and that 
defendant has been the owner since March 28, 1898, by 
virtue of a warranty deed from the patentee. Defendant 
prays for the cancelation of the tax deeds, for permission 
to redeem his land from the tax liens, and for a decree 
quieting in himself his title. In a reply plaintiff pleaded 
that defendant’s attack on the tax deeds is barred by the 
five-year statute of limitations in the general revenue law. 
Rey. St. 1913, sec. 6558. The trial court found the issues 
in favor of plaintiff and granted him the equitable relief 
sought by him. 

On appeal defendant makes the point that the tax deeds 
were void on their face because they were issued upon a 
private tax sale and did not contain the statutory recital 
that the land had been previously offered at a public sale 
by the county treasurer, and not sold for want of bidders. 
This point is well taken. 

“A tax deed purporting to have been issued on a pri- 
vate sale must contain a recital that the land had been 
previously offered for sale for such taxes at public sale, 
and not sold for want of bidders.” Ludden v. Hansen, 17 
Neb. 354, cited and followed in unpublished per curiam 
opinion found in Complete Record 121, p. 255, filed on mo- 
tion for rehearing in Opp v. Smith, 102 Neb. 155. 

In Housel v. Boggs, 17 Neb. 94, this court held: 

“A tax deed must be valid on its face to entitle the party 
claiming under it to the benefit of the special limitation 
of the revenue law.” See, also, Towle v. Holt, 14 Neb. 221; 
Bendexen v. Fenton, 21 Neb. 184. 

Since the tax deeds were void on their face, defendant 
was not required to assert their invalidity within the short 
period of five years. It follows that he is entitled to re- 
deem his land from the tax liens upon payment of delin- 
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quent taxes, interest and penalties. For that purpose the 
judgment of the district court is reversed and the cause 
remanded for further proceedings. 

REVERSED. 


JOHN O'HARA, APPELLANT, V. WALKER D. HINES, DIRECTOR 
GENERAL OF RAILROADS, APPELLEE. 


Firep Marcu 28, 1922. No. 21656. 


1. Appeal: Direcren VeERpIcT. “In determining whether a peremp- 
tory instruction was justified, the party against whom the verdict 
is directed is entitled to have every controverted question of fact 
resolved in his favor, and to have the benefit of every infer- 
ence that reasonably can be deduced from the facts in evidence.’” 
Schmelzcl v. Leecy, 104 Neb. 672. 


2. Master and Servant: NEGLIGENCE oF FELLOW SERVANT. The pro- 
visions of the federal employers’ liability act create a liability 
against the employer for the negligence of a fellow employee of. 
an injured workman. wee 


NEGLIGENCE: QUESTION For Jury. Evidence reviewed in 
the opinion, and held that it was error for the trial court to in- 
struct the jury to return a verdict in favor of the defendant. 


APPEAL from the district court for Douglas county = 
CHARLES A. Goss, JUDGE. Reversed. 


John O. Yeiser and John C. Travis, for appellant. 
C. A. Magauw, T. W. Bockes and D. F. Smith, contra. 


Heard before Morrissey, C. J., Lerron, Rost, DEAN,. 
ALDRICH, Day and FLANSBURG, JJ. 


Morrissey, C. J. 

Plaintiff brought this suit against defendant under the. 
federal employers’ liability act. At the conclusion of the 
testimony, on motion of defendant, the court instructed’ 
the jury to return a verdict in favor of defendant. From. 
the judgment entered on the verdict, plaintiff appeals. 

The facts alleged in the petition and supported by plain-- 
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tiff’s evidence are as follows: September 138, 1919, plain- 
tiff, a boy 18 years of age, was in the employ of defendant 
as an unskilled laborer in the operation of a crane, or 
gantry, in the Union Pacific Railroad yards, in Council 
Bluffs, Iowa. The Union Pacific Railroad Company owned 
a line of railroad crossing several states and was operated 
by defendant, the director general of railroads, in both 
interstate and intrastate commerce. The gantry on which 
plaintiff was employed was a big type of crane used in 
the transfer of heavy articles of freight from “bad order 
cars” to “good order cars” and also for the rear rangement, 
or reloading, of heavy pieces of freight. 

On the day of the injury, plaintiff, his fellow workmen, 
and foreman had transferred an interstate shipment of 
steel] from a “bad order car’ to a “good order car.” When 
this job was completed there was then no other car of 
material at the gantry ready for immediate transfer, but 
there was in the yards awaiting such transfer a carload 
of poles. This was likewise an interstate shipment. In 
making the transfer of freight by means of the appliance 
known as a gantry the men sometimes made use of. ropes, 
chains or cables. For some time prior to plaintiff’s injury 
there had been no cable in use, but there was in the tool 
house, situated where the men were employed, part of a_ 
wire cable that had formerly been used on the machine 
itself. The foreman gave directions to his crew of work- 
men, which consisted of plaintiff.and three fellow work- 
men, to prepare this old cable for use in the transfer of 
the car-load of poles. In obedience to this order the men 
took the cable from the tool house and cut therefrom a 
section of the required length, 20 or 30 feet; clamps, or 
U bolts, were procured and a loop was made at each end 
of the cable sling. As thus made up, at each end of this 
cable there was left a rough end, each separate strand of 
the cable being exposed. This condition endangered the 
hands of any workman who might handle the cable. In 
order to obviate this danger, cloth was procured with 
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whici to wrap the exposed wires, and it became necessary 
to procure a cord or wire to tie the cloth. No suitable 
wire or cord had been furnished by defendant, but one of 
the workmen, having seen some fine flexible wire in the 
coal car from which these men had unloaded steel during 
the forenoon, went to this car and procured wire, which 
is described as two strands, each about four feet in length, 
held together at one end by a copper cylinder, or it might 
have been one strand of wire eight feet in length doubled 
and fastened in the middle by this copper cylinder. This 
workman testified that after procuring the wire he held it 
up for the foreman’s inspection; that the foreman ex- 
pressed the opinion that it might be suitable, but gave ex- 
pression to a doubt of the quantity being sufficient, because 
each end of the cable would have to be wrapped. The 
workman testified, further, that he attempted to twist the 
wire loose from the cylinder, but did not succeed; that he 
thereupon laid the wire across a steel rail and cut off one 
strand with a hammer. The strand thus cut off was then 
used in wrapping the cloth on one end of the cable. He 
later cut the remaining strand from the copper cylinder. 
He testified that he was about to throw the eylinder, with 
so much of the wire as was then attached thereto, into the 
car where he had found it, when plaintiff cither asked 
for it, or reached for it, or both, and the witness thereupon 
handed the cylinder with the short pieces of wire project- 
ing therefrom to plaintiff. The evidence is not clear as to 
the length of the wires still attached to the cylinder. It is: 
said that they were “crumpled up,” but according to plain- 
tiff and his witness they were a few inches in length. 
Maintiff testified that he did not know where the wire 
had been procured, and had not before seen the copper 
cylinder and did not know what it was; he says that he 
took it from his fellow workman for the purpose of 
straightening the wire in order that it might be used in 
tying the wrapping upon one end of the cable. Within 
a very short tine after plaintiff was handed this wire and 
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cylinder by his fellow workman the cylinder exploded. 

According to plaintiff’s testimony he was in total ignor- 
ance of the dangerous character of the article he had been 
handed by his fellow workman. The copper cylinder is de- 
scribed as about one and one-half inches in length and one- 
fourth of an inch in diameter. Plaintiff testified that he 
held the cylinder in his left hand while with his right hand 
he pulled upon the crumpled, twisted pieces of wire for 
the purpose of straightening them. The cylinder slipped 
from his left hand and with the swing of his right arm it 
struck the steel rail on which he sat and the impact caused 
it to explode. The explosion was of such force that it in- 
dented the surface of the steel] rail, and destroyed the sight 
of plaintiff's eyes. It may be taken as established, or con- 
ceded, that this cylinder with its attachments was an elec- 
tric detonator generally used in exploding dynamite. The 
evidence shows that the explosive matter in detonators of 
this character consists of mercury fulminate; that this is 
pressed into the lower end of the cylinder, then a similar 
amount of powdered fulminate is put in. The ignition 
apparatus is then inserted and the ends of the wires im- 
bedded in the last fulminate; and the cylinder is then 
filled with melted sulphur. Although these detonators are 
designed to be exploded electrically, they may be exploded 
by heat, by a blow or shock of sufficient intensity, or by 
friction. There is evidence offered by defendant calcu- 
lated to dispute the testimony of plaintiff as to the cause 
ot the explosion, but the explosion itself is not denied. 

Plaintiff contends that defendant was negligent in fail- 
ing to provide the necessary wires, repairs, tools and ma- 
chinery for the proper equipment and operation of the ma- 
chine with which plaintiff worked; that the foreman was 
negligent in failing to inspect properly the wire picked up 
in the coal car by plaintiff’s fellow workman, and that this 
wire aud its explosive attachment was negligently given to 
plaintiff by his foreman and fellow workman as a part of 
the tools and materials with which he was to work. 
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Defendant expressly alleges that plaintiff’s fellow work- 
man was not acting within the scope and course of his em- 
ployment when he handed the explosive cylinder to plain- 
tiff; that it was not given in connection with the prosecu- 
tion of defendant’s business, but at the request of plaintiff 
to satisfy the curiosity and personal ends of plaintiff, and 
denies that plaintiff's injuries arose out of or in the course 
of his employment, or that plaintiff was acting within the 
scope of his employment at the time he received from his 
fellow workman the explosive substance, or when it was 
exploded. Defendant also alleges that neither he nor his 
agents, or employees, had any knowledge of the presence 
of the explosive until its discovery in the empty coal car 
by plaintiff's fellow workman; that neither defendant nor 
any of his agents, or employees, had any knowledge as to 
the place from whence the explosive came. It is further 
alleged that whatever injuries plaintiff received were due 
solely to his own negligence, and that when he received 
from his fellow workman the explosive he assumed the risk 
of exploding it. It is further alleged that plaintiff has no 
cause of action against defendant unless it is based upon 
the Iowa compensation law. 

In the present state of the record it does not appear 
necessary to determine whether defendant was guilty of 
actionable negligence in failing to provide suitable wires, 
repairs, tools and machinery for the proper operation of 
the gantry. Passing over these allegations of negligence 
for the present, let us mention what appears to have been 
palpable negligence on the part of the fellow workman 
(and his negligence was the negligence of defendant) in 
handing this explosive to plaintiff. The fellow workman 
was older in years, and more experienced in service, than 
plaintiff; he knew that the wire was not originally de- 
signed for the work to which it was being put; that it had 
not been regularly furnished from the tool house or supply 
store. He saw it in the empty coal car, took it therefrom, 
discovered the copper cylinder, and testified that in his 
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attempts to twist the wire and break it off from the cylin- 
der he saw a powdered substance spilling out of the cylin- 
der. He said that it looked to him like a firecracker. As- 
suming that he was a man of ordinary intelligence and . 
experience, it is strange, indeed, that these things did not 
suggest to his mind the likelihood of danger. That high 
explosives are used in the mining of coal aud that detona- 
tors such as this are employed in discharging dynamite 
and other high explosives is a matter of common knowl- 
edge. 

Plaintiff did not know at the time he was given this 
dangerous instrumentality that it had been picked up in 
an empty coal car; he did not know that his fellow work- 
man had seen the powdered substance with which the 
cylinder was filled spilling therefrom as a result of the 
twisting and pulling of the wires. He received no warn- 
ing of any kind. Indeed, his fellow workman testified that. 
when he passed the cylinder to plaintiff he did so with the 
statement that it looked like a firecracker, a remark well 
calculated to put plaintiff off his guard. However, plain- 
tiff does not appear to have heard the remark, and the 
ost that can ‘be said definitely is that it was placed in 
plaintiff's hands without warning. The foreman expressly 
denied that the wire was called to his attention, or that: 
he had been asked to inspect it, or that he gave any gen: 
eral order to procure it. Defendant offered the testimony 
of experts, and each testified that in his opinion the det- 
onator could not be exploded in the manner described by 
the plaintiff. But it may be noted that each of these wit- 
nesses gave his testimony on a question presupposing the 
detonator to be in the same condition as when it left the. 
factory. The changes, if any, that may have taken place 
by reason of the treatment given the detonator in question 
do not appear to have been taken into account. From the 
expert testimony furnished by defendant’s witnesses, and’ 
from the official government bulletins in evidence, we 
Jearn that detonators such as the one described, con- 
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structed to be exploded by an application of electricity, are 
less dangerous to handle than detonators so constructed 
that they may be discharged by slow burning fuses. The 
reason assigned is that the explosive substance, mercury 
fulminate, in the electrical detonators, is covered by a 
substance put in the cylinder above it, while in the other 
type of detonator the mercury fulminate is exposed in 
the cylinder. The testimony also shows that the mercury 
fulminate may be exploded not only in the ways designed 
by the manufacturers, but that if hot ashes are dropped 
into a cylinder where the explosive is exposed it may 
cause an explosion, or the mercury fulminate may be ex- 
ploded by a scratch or by friction. It is not inconceivable 
that in the twisting and pulling of these wires and break- 
ing away of the filling above the mercury fulminate the 
wires or apparatus intended to convey the electrical cur- 
rent to the explosive substance may have scratched or 
penetrated it, and that that, rather than the blow upon 
the rail, caused it to explode. But the exact cause of the 
explosion does not seem to be controlling. 

Defendant also offered testimony from which it may 
be argued that plaintiff struck the cylinder with a ham- 
mer. He is said to have had a hammer in his hand very 
shortly before the explosion. What is said to be an ex- 
ploded detonator is also offered in evidence. This exhibit 
was picked up near the scene of the accident shortly there- 
after. It consists of a mutilated copper cylinder and a 
very small wire, or wires, the ends of which project be- 
yond the cylinder less than an inch. Assuming that this 
is the exploded cylinder which caused the injury, it is 
argued that it shows that the wires had been cut off close 
up to the cylinder, and, therefore, plaintiff could not have 
been pulling upon the wires to straighten them and use 
them in the defendant’s business, but that he had turned 
aside from the master’s business and was attempting to 
gratify his idle curiosity in an effort to take the cylinder 
from the wires. Whatever force there may be in this argu- 
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ment it was for the jury to say what conclusion they would 
reach from an examination of the exhibit, together with all 
the other evidence before them. The testimony of plaintiff 
and his fellow workman is clear that at the time the cylin- 
der was handed to plaintiff there were several inches of 
wire attached; that this wire had been crumpled and 
twisted close to the cylinder. Who can say that an explo- 
sion of the force and violence of that which occurred 
might not have broken off and blown away these several 
inches of wire that were knotted and twisted at the end 
of the cylinder? Surely not the court; this, if material, 
was for the jury. 

“In determining whether a peremptory instruction was 
justified, the party against whom the verdict is directed 
is entitled to have every controverted question of fact re- 
solved in his favor, and to have the benefit of every infer- 
ence that reasonably can be deduced from the facts in 
evidence.” Schmelzel v. Leecy, 104 Neb. 672. 

Defendant filed a special appearance objecting to the 
jurisdiction of the court over the person of defendant and 
over the subject-matter of the action, and moved the court 
to quash the summons theretofore issued, on the ground 
that certain general orders of the director general of rail- 
roads set out as a part of the motion provided that suits 
against the director general of railroads, as authorized by 
general order No. 50-A, should be brought in the county or 
district where the plaintiff resided at the time the cause 
of action arose. This objection was overruled. It was 
again urged in the answer, and, by brief filed out of time 
by leave of court, it is sought to be urged now. But no 
cross-appeal from the ruling of the trial court was prose- 
cuted by defendant, as required by the rules of this court, 
and appeHee cannot be heard to urge this point now. See 
subdivision -(b) of rule 18 of this court. 94 Neb. XV. 

In the briefs on either side counsel have raised many is- 
sues not necessary to a determination of the real issues, 
and in the preparation of this opinion we have not under- 
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taken to follow them. The issues presented are simple. 
The statute on which plaintiff's cause of action rests gives 
him a right of recovery if he is able to prove the allega- 
tions of his petition, and the proof offered is of such char- 
acter and weight that it was for the jury, and not for the 
court, to determine the issues. 

The judgment of the district court is reversed and the 
cause remanded, 

REVERSED. 


Harriet C. MCCOLLUM, EXECUTRIX, APPELLEE, ¥. JAMES P. 
McCOoLLUM ET AL., APPELLANTS. 


Fir—Ep Marcu 28, 1922. No. 21987. 


Wills: Intestave Property. Where a will leaves a part of the prop- 

, erty of the testator undisposed of, such property passes to his 
legal heirs by virtue of the laws of inheritance, and the fact that 
the widow of the testator renounces the provision made for her 
in the will cannot operate to make the will cover and dispose of 
property as to which the decedent died intestate. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. Mornine, JupDGE. Affirmed. 


J.C. McNerney, for appellants. 
Good & Good, contra. 


Heard before Lerron, FLANSBURG and DEAN, JJ., Day - 
and Goon, District Judges. 


Lerron, J. 

This case involves the construction of a will as affected 
by the renunciation of the provisions in her favor by the 
widow of the testator. The material provisions of the 
will are as follows: 

“T give, devise and bequeath unto my wife, Harriet C. 
McCollum, all my property of every description, both real 
and personal, to have and to hold the same in her own: 
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right during her life, with full power to grant, bargain, 
sell and convey the same or any portion thereof, provided 
however that one-half of my entire estate which may still 
remain in the possession and ownership of my wife at the 
time of her death, that is such property both real and per- 
sonal of said estate of which she has not been legally di- 
vested, shall go to my brother James P. McCollum and 
my sister Elizabeth E. Duncan, share and share alike, 
that is one-fourth to James P. McCollum and one-fourth 
to Elizabeth E. Duncan, and in case of the death of either 
of the said two last named parties said share shall vest 
in the heirs of said party by right of representation.” 

Within the time limited by law the widow elected to 
take under the law of descent and distribution and to re- 
nounce the will. When the estate came to be distributed, 
the county court, and the district court on appeal, found 
that, by the election of the widow, the distribution of the 
estate was accelerated, that the will gave a life estate to 
the widow and one-half of the remainder at the expiration 
of that estate to James P. McCollum and Elizabeth E. 
Duncan, share and share alike, and the other one-half of 
the remainder to the heirs at law of the testator, as intes- 
tate property, and that the shares which were specifically 
devised to James P. McCollum and Elizabeth E. Duncan 
and the portion of said property which passed as intestate 
estate were ratably diminished so that said James P. Mc- 
Collum and Elizabeth E. Duncan are each entitled to one- 
eighth of the entire estate and the heirs at law of the said 
Charles E. McCollum are entitled to one-fourth of said 
estate. 

James P. McCollum and Elizabeth E. Duncan have ap- 
pealed, contending that the property should be divided 
ene-half to the widow, Harriet C. McCollum, and one- 
fourth to Elizabeth E. Duncan, and one-fourth to James 
P. McCollum; that the widow, by her election, takes the 
one-half of the estate undisposed of by the will, and there 
should be no abatement of the shares of the other bene- 
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ficiaries named in the will; that in satisfying the widow’s. 
claim and right by her election to take under the law the 
one-half of the entire estate, it is unnecessary to break the 
plan of the testator as expressed in his will by awarding 
to his widow any portion of the half of his estate devised 
and bequeathed to his brother and sister. 

The estate was given to the widow for life with power 
of disposal, upon her death one-half of what was left was 
given by the will to the appellants, share and share alike. 
The other half was undisposed of by the will and was there- 
fore property as to which the deceased died intestate. It 
therefore fell to his lawful heirs by the right of inheritance. 
As soon as the deceased passed away the heirs took a 
vested interest in this one-half of the undisposed of re- 
inainder, subject to be reduced or even determined by the 
act of the widow in conveying it during her lifetime. The 
action of the widow in taking under the statute instead of 
under the will removed from the operation of the will one- 
half of the estate, and left only the other half for the will to 
operate upon. The condition then became the same as if 
the widow in her lifetime had consumed one-half of the 
estate, as she was entitled to do. In that case the will 
could only operate on one-half of the half that was left, 
and the other half would fall to the legal he:1s as intestate 
property. We find no warrant for changing the purpose 
of the testator and holding that property undisposed of 
by the will is affected by that instrument, or by the diminu- 
tion of the estate by the act of the widow in renouncing 
its provisions. 

When the widow elected to take against the will, the 
provisions as to her life interest must necessarily be 
treated as if she had terminated her life estate by death. 
She has no further interest in them or in the remainder 
depending upon such life interest if such remainder is dis- 
posed of by the will. Disston’s Estate, 257 Pa. St. 537, 
L. R. A. 1918B, 62; Rench v. Rench, 184 Ia. 1372. 

In In re E'state of Grobe, 101 Neb. 786, it was said that 
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the renunciation of a will by a widow will not be allowed 
to break the testamentary plan further than is absolutely 
necessary. We adhere to this principle. To hold as the 
appellants contend would thwart the evident desire of the 
testator shown by the. will that one-half of the estate left 
at the death of his widow should be disposed of by the law 
of inheritance and thus fall to his legal heirs. The cases 
of Pittman v. Pittman, 81 Kan. 643, and Lilly v. Menke, 
143 Mo. 137, relied upon. by appellants, do not appear to be 
inconsistent with these views. 
The judgment of the district court is 
AFFIRMED. 


Laura V. DROLL ET AL., APPELLANTS, V. FURNAS CoUNTY 
: BT AL., APPELLEES. 
Firep Marci 28, 1922. No. 22329. 
1. Taxation: EXeMprions: CiTy Warrants. Warrants issued by 


a governmental subdivision of the state for a lawful purpose are 
instrumentalities of the government. 


Section 2, art. VIII of the Constitution, as 
amended in 1921, which provides, among other things, “The prop- 
erty of the state and its governmental subdivisions shall be exempt 
from taxation,” and ‘No property shall be exempt from taxation 
except as provided in this section,” does not permit the taxation 
of any of the property or instrumentalities of the government of 
the state, or of any of its governmental subdivisions. 


To construe the Constitution as allowing the 
idgation of bonds or warrants of governmental subdivisions would 
raise the rate of interest which such subdivisions would be com- 
pelled to pay in carrying on their activities, and the funds and 
property of the issuing bodies would inevitably and materially be 
affected by the imposition of the tax. Taxes would, be required to 
be increased to meet the increased expenditures thus created by 
taxation, and a conflict would arise between the borrowing and 
taxing powers of the state or its municipalities, 


Unless plainly provided by a constitutional pro- 
vision, public property and the instrumentalities of government 
are not subject to taxation. 
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: To construe the Constitution so as to hamper 
or impede the function of government by compelling it to tax 
its own instrumentalities in order to obtain money to discharge its 
own obligations would be unreasonable. : 


APPBHAL from the district court for Furnas county: 
CHARLES E. ELDRED, JupGE. Reversed. 


Lambe & Butler and Walter D. James, for appellants. 
John Stevens, contra. 


Heard before LeTron, Day and DEAN, JJ., BLACKLEDGE 
and TEWELL, District Judges. 


LETION, J. 

Appellants are the owners of certain registered warrants 
of the city of Beaver City, Nebraska. The warrants were 
issued for money used in the extension and repair of the 
water and light plant owned by the city. The assessor 
listed the warrants in the hands of the holders for taxation 
for the year 1921. The petitioners allege that such war- 
rants are not taxable under the Constitution of the state 
and pray that they be declared to be exempt from taxation. 
A demurrer to the petition was sustained and the cause 
dismissed. : 

At the time the assessment was made the provisions of 
the Constitution, as amended in 1921, relating to revenue 
were in force. Section 1, art. VIII, provides: “The nec- 
essary revenue of the state and its governmental subdi- 
visions shall be raised by taxation in such manner as the 
legislature may direct; but taxes shall be levied by valu- 
ation uniformly and proportionately upon all tangible 
property and franchises, and taxes uniform as to class 
may be levied by valuation upon all other property. Taxes, 
other than property taxes, may be authorized by law. Ex- 
isting revenue laws shall continue in effect until changed 
by the legislature.” 

Section 2, art. VITI, provides: “The property of the 
state and its governmental subdivisions shall be exempt 
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from taxation,” and, after naming several specific excep- 
tions, “No property shall be exempt from taxation except 
as provided in this section.” 

No new legislation as to this subject was in effect at the 
time the assessment was made. The provisions of the Re- 
vised Statutes of 1913, then in force under the provisions 
of section 1, art. IX, Const. 1875,-are as follows: 

Section 6290. “The term ‘personal property’ includes 
every tangible and intangible thing which is the subject of 
ownership and not real property as cee in the next 
preceding section.” 

Section 6293. “The word ‘credit’? includes every demand 
for money, labor or other valuable thing, whether due or - 
to become due.” 

What is the proper construction to be given these pro- 
visious? Very early in the history of this country, anal- 
ogous questions involving the same fundamental principles 
arose and were presented to the courts. The power of the 
United States to tax the obligations and securities of state 
governments, and the power of the several states to tax 
the obligations of the federal government, were each de- 
nied in a series of logical and convincing opinions in the 
United States supremecourt. McCulloch v. State of Mary- 
land, 4 Wheat. (U. S.) 316; Weston v. City Council of 
Charleston, 2 Pet. (U. 8S.) #449; People of New York v. 
Commissioners of Taxes, 2 Black (U. 8S.) 620; Collector v. 
Day, 11 Wall. (U. S.) 113; 1 Cooley, Taxation (3d ed.) 
130. 

But these decisions do not determine the question here 
presented. Under the constitutional provisions quoted, 
the state may not tax the property of the state, or its gov- 
ernmental subdivisions. Neither can it tax bonds and ob- 
ligations of the United States, though there is no provision 
in the Constitution allowing such exemption. These are 
exempt, not by the language of the Constitution, but by 
necessary implication, although the Constitution provides 
that “No property shall be exempt from taxation except 
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as provided in this section,” and such securities are not 
excepted. The language of that instrument, therefore, is 
subject to construction. State v. Board of Assessors, 35 
La. Ann. 651. 

The property of the state or its governmental subdi- 
visions is exempt from taxation. Bonds, warrants, or 
other like obligations issued by the state or its subdivisions 
are not, in one sense, the property of the state or munici- 
pality issuing them, but, in another and most important 
sense, they partake of the nature of such property. They 
are instrumentalities of the government issued for a pub- 
lic purpose. 

Shylock said: 

“You take my house when you do take the prop 

That doth sustain my house; you take my life 

When you do take the means whereby I live.” 

When the state attempts by the process of taxation to 
reach the income from such securities, it inevitably depre- 
ciates their market value. In order to make them market- 
able, the rate of interest paid by the issuing body must be 
increased ; this directly affects the property of the govern- 
mental subdivision, and its means of carrying on the func- 
tions for which it was called into being. In Weston v. City 
Council of Charleston, 2 Pet. (U. S.) *449, Chief Justice 
Marshall pointed out that, where the power is given to 
borrow money, “the right to tax the contract to any extent 
when made, must operate upon the power to borrow, be- 
fore it is exercised, and have a sensible influence on the 
contract.” 

The supreme court of the United States holds that a tax 
upon the proceeds of a lease of Indian lands is “a tax upon 
the power to make them, and could be used to destroy the 
power to make them,” and is invalid as a tax upon an in- 
strumentality of the United States. Indian Territory II- 
luminating Oil Co. v. State of Oklahoma, 240 U. 8. 522. In 
Gillespie v. State of Oklahoma, 42 Sup. Ct. Rep. 171, the 
court said: “The same considerations that invalidate a 
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tax upon the leases invalidate a tax upon the profits of 
the leases, and, stopping short of theoretical possibilities, 
atax upon such profits is a direct hamper upon the effort 
of the United States to make the best terms that it can 
for its wards. Weston v. City Council of Charleston, 
2 Pet. (U.S.) *449, *468." See Farmers & Mechanics Sav- 
ings Bank v. State of Minnesota, 232 U.S. 516. 

The funds of a city must be used either for some govern- 
mental purpose, or for some other purpose authorized by 
the legislature, and such obligations, issued in order to 
offectuate such a purpose, are instrumentalities of the gov- 
ernment. After presentation and registration they draw 
interest at a fixed rate. The money to pay the interest 
must be collected by taxation. It is self-evident that an 
investor is concerned mainly with the net returns upon 
‘his investment, and if the state or its municipalities is- 
sues a security drawing a certain rate of interest, and at 
the same time taxes the owner of the security a given rate, 
his net return is the difference between the amount of 
taxes paid thereon and the amount of interest received. 

The reports of the auditor of public accounts of this 
state show that there are outstanding public bonds of 
governmental subdivisions of the state drawing interest 
at as low a rate-as 41% per cent. At this time 51% or 6 per 
cent. is perhaps the most common rate of interest on such 
securities outstanding. The rate of taxation for all pur- 
poses in some of the cities of the state is as high as 2.75 
sper cent. upon the valuation of property, assessed, as it 
now is, at its actual value. In such a city the resident 
holder of a 414 per cent. security would receive less than 
2 per cent. on his investment, and the owner of a 6 per 
cent. security would receive less than 8 per cent. If such 
‘securities are held to be taxable, the inevitable result will 
be that the rate of interest must be increased. If the rate of 
interest is increased, additional taxes would be required to 
pay it. No practical benefit would be derived. The oper- 
ation of local government would be hampered and im- 
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peded and the funds and property of the issuing body ma- 
terially affected. The majority of courts before whom this 
question has been directly presented have held that, unless 
it is clearly shown by apt language that to tax such in- 
strumentalities of government was intended, the language 
of the Constitution will not be so construed. Though some 
_of the cases involve the taxation of state bonds, there is 
no difference in principle, even though the obligations are 
in the form of warrants issued by a municipality or other 
governmental subdivision having taxing power. 

In Penich +. Foster, 129 Ga. 217,12 LD .R. A. n. s. 1159, 
after pointing out that municipal corporations within cer- 
tain limits may exercise sovercign powers, the court say: 
“The government, whether it be the state or one of its politi- 
cal subdivisions, is dependent for the due exercise of its 
powers on certain instrumentalities needful and proper in 
the matter with which it is dealing. Credit is absolutely 
indispensable to any government, whether it exists in the 
form of a state government or in the form of the govern- 
ment of one of the political subdivisions of the state. It 
becomes necessary, in the life of a state, as well as of its 
political subdivisions, to be able to establish eredit in or- 
der to carry on successfully and properly the governmental 
functions. One of the most usual and otdinary methods 
of using the credit of a government is by the issue of se- 
curities and placing them in the markets of the world for 
sale.” 

The first paragraph of the syllabus in the case sums up 
the situation well and forcibly as follows: “The general 
rule is that public property and the various instrumentali- 
ties of government are not subject to taxation. This im- 
munity rests upon the most fundamental principles of gov- 
ernment; being necessary in order that the functions of 
government be not unduly impeded, and that the govern- 
ment be not forced into the inconsistency of taxing itself 
in order to raise money to pay over to itself.” 

In National Surety Co. v. Starkey, 41 S. Dak. 356, it is 
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said: “If we were to consider the bonds before us merely 
as property and disregard the purpose for which they were 
issued—disregard the fact that they are governmental in- 
strumentalities—we should hold them taxable; but, when 
we regard them, not merely as property, but as govern- 
mental instrumentalities of a sovereign state, a superior 
intervening public policy grounded upon one of the sov- 
ereign powers of the state compels us to the conclusion 
(there being no express language in the Constitution to 
the contrary) that the public secuvities of a state, and of 
its counties and municipalities, were not intended to be 
included either in the term ‘property’ or the term ‘bond’ 
as such terms are used in that article of our Constitution 
1elating to taxation.” 

The following cases are to the same effect: State v. 
Board of Assessors, 111 La. 982; Miller v. Wilson, 60 Ga. 
505; Mercantile Bank v. New York, 121 U. S. 138; In Re 
Assessment of First Nat. Bank, 58 Okla. 508, L. R. A. 
1917B, 294; Macon v. Jones, 67 Ga. 489. 

There are a few early cases holding such securities tax- 
ible. In these cases the question as to the character of the 
obligations as instrumentalities of government was not 
presented to the courts. The decisions depend in large 
measure upon the varying language in different constitu- 
tions and statutes; but, except in the case of State Nat. 
Bank v. City of Memphis, 116 Tenn. 641, 7 L. R. A. ns. 
663, the majority of later cases are in accord with these 
views. Ina later Tennessee case, Keith v. Funding Board, 
127 Teun. 441, involving the same question, two judges 
wrote dissenting opinions. 

We conclude that under the Constitution, as amended 
in 1921, such securities are not subject to taxation while 
in the hands of residents of this state. The judgment of 
the district court is 

REVERSED. 


joe) 
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STATE OF NEBRASKA V. AMERICAN STATE BANK. 
E. J. KREMER, APPELLEE, Vv. A. I. ACKERMAN, RECEIVER, 
APPELLANT. 


Fitep Marcu 28, 1922. No. 21980. 


1. Banks and Banking: MISAPPROPRIATION OF FUuNpS: IMPUTED 
KNoWLEDGE. Where an authorized officer of a banking corpora- 
tion, acting in its interests as its sole representative, procures, 
while absent from the bank, specific funds, pursuant to a previous 
arrangement, for ‘the special purpose of paying notes of the maker 
to the bank and refunding the surplus and returns to the bank, 
and for it receives and accepts such funds, the officer’s knowledge 
of the transactions may be imputed to the bank, though the funds 
are wrongfully deposited and wrongfully checked out in the name 
of another corporation of which such officer is manager. 


———: CANCELLATION or Notes. Where a bank know- 
ingly receives and accepts from the maker of notes payable to and 
held by it a specific fund for the purpose of paying them at matu- 
rity, they may be canceled thereafter in the hands of a receiver 
of the bank, though the funds were wrongfully disbursed and the 
notes were allowed to remain in the bank uncanceled. 


3. : : : Disposition or SwuRPLus. Where a 
bank ioulneie: receives and accepts from the maker of notes 
payable to and held by it a specific fund for the purpose of paying 
them at maturity and of refunding the surplus, the surplus may 
be treated and protected as a deposit. 


‘APPEAL from the district court for Hamilton county : 
Epwarp E. Goon, Juver. Affirmed. 


Charles EB. Matson, for appellant. 
Hainer, Craft d Edgerton, contra. 
Heard before Morrissey, C. J., ALDRicH and Ross, JJ., 


Hopart and PAINe, District Judges. 
J S 


Rose, J. 

This is a controversy between A. F, Ackerman, receiver 
of the American State Bank of Aurora, an insolvent corpo- 
ration, and EK. J. Kremer, claimant, as a depositor. 

In a proceeding by the state of Nebraska to wind up the 
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affairs of the bank, Kvemer filed a claim in which he de- 
manded the surrender of a note in the hands of the re- 
ceiver and the return of a surplus of $340.50 arising from 
a fund in the nature of a special deposit. The face of the 
note is $7,000. It is dated March 1, 1920. It was payable 
30 days after date. Claimant is the maker and the bank 
is named as payee. Payment out of funds raised by claim- 
ant for that purpose and deposited in the bank is pleaded. 
The receiver resists the claims on the grounds that the note 
is a valid asset ot the bank and that there is nothing due 
claimant as depositor or creditor. In a cross-petition the 
receiver demands judgment on the note. Upon a full hear- 
ing the district court found that the note should be marked 
paid, and in addition that claimant should recover $340.50. . 
From a decree in favor of claimant on both items, the re- 
ceiver has appealed. 

For the purpose of determining the questions presented 
by the appeal, a more detailed statement of the facts is 
necessary. In this connection the business relations of 
the parties to each other are material factors. 

KXvemer was a dealer in real estate and a salesman for 
real estate brokers. 

The Wentz Company was a corporation dealing in real 
estate, farm loans, mortgages and insurance at Aurora, 
Nebraska. ; 

The American State Bank was organized as a commer- 
cial enterprise March 8, 1918. An officer of the state took 
charge of it in an insolvent condition March 17, 1920. 
Ackerman took possession as receiver May 14, 1920. The 
bank has not since been open for the transaction of a gen- 
eral banking business, 

In some capacity Charles W. Wentz had exclusive con- 
trol and management of the Wentz Company. He was 
also vice-president of the bank and as manager controlled 
generally its business affairs. It had a president in name 
only and a cashier, but the latter recognized Wentz as the 
superior officer and deferred to him. The business of both 
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corporations was generally transacted in the same build- 
ing with Wentz the controlling spirit in both enterprises. 
The transactions of the two corporations were more or 
less intermingled. Their books were kept by the same per- 
sons and the office, counter, vault and safe were used in 
common. Kremer in his own name never had a checking 
account in the bank, but at different times for a number 
of years he had transacted business with the Wentz Com- 
pany or with Wentz. 

Through the agency of the Wentz Company, Kremer 
bought a farm, made a payment thereon in cash, and 
agreed to pay the vendor $25,000, the balance of the pur- 
chase price, March 1, 1920, expecting then to realize funds 
for that purpose out of the proceeds of another farm which 
he had sold, but from this source money to the extent of 
$15,000 did not become available until March 15, 1920. 
Kremer, however, met his obligation to his vendor at ma- 
turity by raising funds in the following manner: 

Negotiating with Wentz in the American State Bank, 
Ixremcr indorsed and delivered a check for $10,810, which 
had been issued to him by the Farley Investment Company 
to apply on the purchase price of the farm which he had 
sold. The check was indorsed by the bank and paid with- 
out bearing the indorsement of the Wentz Company. In 
addition, at the same time, Kremer, to procure $14,190 to 
pay the balance of his indebtedness of $25,000 to his ven- 
dor, applied to the bank for a loan. To serve some purpose 
of the Wentz Company or of Wentz, the latter, instead of 
taking a single note for $14,190, took two notes due 30 days 
after date, one for $7,190, payable to the Wentz Company, 
and the other for $7,000, payable to the bank. ‘Kremer 
signed and delivered both and was directed by Wentz to 
pay the bank the amount to become due on each. These 
notes and the check for $10,810, aggregating $25,000, were 
all dated March 1, 1920. The same day the bank credited 
the account of the Wentz Company $25,000, a deposit made 
up of the check and the two notes described. Kremer, as 
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part of the transaction resulting in the loan, relying upon 
Wentz in his capacity of banker, entered into a definite ar- 
rangement with him to turn over to the bank, as soon as 
available, the balance of the proceeds of the farm which 
Kremer had sold, and at the same time Wentz agreed, upon. 
receipt of such proceeds, to cancel both notes and return 
them to Kremer with the surplus. Jremer, for the spe- 
cial purpose stated, ordered the Farley Investment Com- 
pany to turn over to Wentz the balance of the purchase 
price due from Kremer’s vendee. In this state of affairs 
Kremer started to California March 12, 1920. Three days 
Jater Wentz left his bank, went a block or more to the of- 
fice of the Farley Investment Company and procured the 
check of the latter for $15,000, payable to the order of 
“Charles W. Wentz & Co.” This check was indorsed by 
the Wentz Company to the bank. It was indorsed also by 
the bank and later marked “Paid.” Wentz deposited the 
‘check in his bank to the credit of the Wentz Company. The 
note of Kremer for $7,190 was afterward canceled and re- 
turned to him, but his note for $7,000 was not canceled or 
returned, and is the note in controversy. When the state 
took charge of the bank in an insolvent condition, the 
checking account of the Wentz Company was overdrawn. 
Kremei’s note for $7,000 subsequently fell into the hands 
of the receiver. 

The principal argument of the receiver is directed to 
the proposition that, for the purpose of procuring from 
the Farley Investment Company the check for $15,000 and 
disbursing the proceeds thereof, the Wentz Company and 
Wentz were agents of Kremer. On this point attention 
is called to the fact that Wentz left the hank, procured 
the check while absent and deposited it in the name of 
the Wentz Company. It is insisted that in these transac- 
tions Wentz did not act for the bank or in its interests, and 
that the proceeds of the check for $15,000 were received 
and paid out by the bank in good faith without actual or 
imputable knowledge of Kremer’s equities. In this con- 
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nection the receiver invokes the principle that a bank is 
not liable for money entrusted to an officer for deposit 
while absent from his place of business, unless it is re- 
ceived by the bank and deposited to the credit of the proper 
account. For a number of reasons it seems clear that the 
present case is not controlled by the doctrine invoked. 

The connection of the bank with these transactions did 
not begin when Wentz left his place of business to procure 
the check for $15,000 issued by the Farley Investment 
Company. Kremer had previously obtained a loan from 
the bank under an agreement to pay his notes out of a 
special fund. This was a transaction to which the bank 
was itself a party. Thus far questions of agency and 
knowledge do not arise. There is no lawful way for the 
bank to escape knowledge of what its managing officer had 
done in lending its money to Kremer, in taking notes for 
the amount lent and in arranging for payment out of spe- 
cial funds. The obligation of the bank to apply the bal- 
ance of the proceeds of the farm sold by Kremer, when 
received, to the payment of his notes was part of the agree- 
ment for the loan. It was only through the agency of some 
‘officer that this agreement could be made and performed 
on the part of the bank. The income from loans is a source 
of profit. A bank is interested in a borrower's means for 
the payment of debts. A cashier or a vice-president may 
officially and properly leave his bank to perform a con- 
tract for his principal or to procure collateral for a loan 
or funds to pay notes. 

Kremer was on his way to California. He had made 
an arrangement with the bank for the payment of hig 
notes. He did not know what was taking place in the 
bank, but its officer Wentz did. During all of the banking 
hours of March 15, 1920, the cashier was absent. There 
was then only one officer in charge, and that was Wentz, 
vice-president and managing officer. It was on this date 
that Wentz, pursuant to an arrangement to which the 
bank was itself a party, procured funds of Kremer to the 
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extent of $15,000 for a special purpose and deposited them 
in the bank. Its only source of knowledge respecting these 
transactions when they occurred was the agency of its 
officer Wentz. Through that same source the bank had 
lent Kremer money under a distinct arrangement that it 
should be repaid from the proceeds of a farm. Kremer 
complied with his agreement without any wrongdoing, 
and by order in writing and by oral instructions made the 
proceeds available. Wentz, as the sole representative of 
the bank, received and accepted for it those proceeds in 
the form of a check. This was the act of the bank and 
could be performed only by an officer or agent of the 
bank. Kremer had no power to appoint an officer or select 
an agent for the bank to perform for it a service like that. 
Wentz knew all about the facts and, being the sole repre- 
sentative of the bank for the purpose of receiving and ac- 
cepting the check for deposit, the bank should not be per- 
mitted to renounce his agency and knowledge for the pur- 
pose of escaping responsibility for an unauthorized dis- 
bursement. 

' This case seems to fall within an exception to the gen- 
eral rule relating to imputed knowledge. Where an au- 
thorized officer of a banking corporation, acting in its in- 
terests as its sole representative, procures, while absent - 
from the bank, specific funds, pursuant to a previous ar- 
rangement, for the special purpose of paying notes of the 
maker to the bank, and refunding the surplus, and in that 
capacity, for the bank, receives and accepts such funds, the 
officer’s knowledge of the transactions may be imputed to 
the bauk. On the established facts the bank has no lawful 
way to escape the agency of Wentz or his knowledge of the 
transactions of March 15, 1920. Both agency of Wentz 
and knowledge of the bank are established by uncontra- 
dicted evidence. 

The receiver argues further that Kremer, as a depositor, 
is not entitled to recover the surplus of $340.50. The pro- 
ceeds of the check from which this surplus arose went into 
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the bank in the nature of a special deposit for the purpose 
already stated. The deposit was received and accepted 
by the only officer in charge of the bank at the time. 
Knowledge of these banking transactions could only reach 
the bank through Wentz. He had participated in the ar- 
‘angement requiring Kremer to pay his notes with the 
proceeds of his farm. The entries on the books were the 
doings of the bank in the absence of Kremer. As between 
the bank and Ixremer those entries did not change the 
character of the transactions or relieve the bank from lia- 
bility for a proper disbursement of the funds received by 
it through the agency of Wentz. Under the circumstances 
there could be no lawful disbursement except to apply the 
necessary amounts to the payment of the notes, mark them 
paid, and return them. to Kremer with the surplus. In law 
and equity, the balance of Kremer’s funds, having gone in- 
to the bank in the nature of a special deposit, should be 
protected as a special deposit. 
No error has been found, and the judgment is 
AFFIRMED. 


STATE OF NEBRASKA V. AMERICAN STATE BANK. 
BENJAMIN W. SPRINGER. APPELLEE, V. A. F. ACKERMAN, 
RECEIVER, APPELLANT. 


Fitep Marcu 28, 1922. No. 21981. 


1. Banks and Banking: MiSAPPROPRIATION OF FUNDS: IMPUTED 
KNOWLEDGE. Where the managing officer of a banking corporation 
acts as its sole representative in receiving and accepting for de- 
posit in the bank an unindorsed check under an arrangement with 
the payee, a depositor, to credit it to his account, but, instead of 
doing so, makes the deposit and checks out the fund in the name 
of another corporation conducting its business in the bank and 
managed there by such officer, the latter’s knowledge of the payee’s 
right to credit for the check on the books of the bank may be im- 
puted to the bank. 


Deposit. Where a bank knowingly receives and 
aceepts an unindorsed check, payable to a depositor, under an ar- 
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rangement with him to credit it to his account, but, instead of 
doing so, gives another credit for the fund on the books of the bank 
and permits the latter to check it out, the payee may be decreed 
to be a depositor entitled to credit for the amount of the check, 
though the bank has passed into the hands of a receiver. 


Custom. Departure by a bank from a plain, 
wnaaibiauous arrangement between it and a depositor, whereby 
an unindorsed check payable to the latter shall be credited to his 
account on the books of the bank, held not justified by a custom 
at variance with the terms of the agreement. 


FaLsE Entries. False entries on the books of 
a balk, whereby one depositor is credited with the funds of an- 
other, do not change the relation of banker and depositor in re- 
gard to that particular item or relieve the bank from liability for 
a proper disbursement of the fund, if the bank is chargeable with 
knowledge of the facts. 


APPEAL from the district court for Hamilton county: 
Epwarp E. Goon, Jupce. Affirmed. 


Charles E. Matson, for appellant. 
Hainer, Craft & Edgerton, contra. 


Heard before Morrissey, C. J., ALDRICH and Ross, JJ., 
Hosanrt and PAtIne, District Judges, 


Rosg, J. : 

This is a controversy between A. F. Ackerman, receiver 
of the American State Bank of Aurora, Nebraska, an in- 
solvent corporation, and Benjamin W. Springer, claimant, 
as a depositor. 

In a proceeding by the state of Nebraska to wind up 
the affairs of the bank, Springer filed a claim for a balance 
of $42,375.30. The deposit in controversy was never en- 
tered on the books of the bank as a credit in favor of 
Springer and he pleaded fraud in that respect. The re- 
ceiver objected to the allowance of the claim on the ground 
that Springer entrusted his fund to his own agent, the 
Wentz Company, a corporation that deposited it in its 
own name and checked it out before knowledge of 
Springer’s equities reached the bank. In a cross-petition 
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_ the receiver also demanded judgment against Springer for 
$2,500 on a promissory note which he had executed and 
delivered to the bank. Upon a full hearing the district 
court found the issues in favor of Springer and allowed 
his claim as a depositor for a balance of $39,737.80, after 
deducting his debts, including the amount due on his note. 
The receiver has appealed. 

Questions of agency and imputed knowledge are pre- 
sented by the appeal and require a more detailed state- 
ment of the case. i 

Benjamin W. Springer, claimant, owned a farm on the 
edge of Aurora, Acting for himself without an agent he 
sold it to August Matson for $54,000, June 14, 1919. The 
purchaser paid $3,000 down and gave his note for $2,000. 
The balance due Springer February 28, 1920, when the 
title to the farm was transferred to Matson, was $48,155. 
including interest. For that sum Matson then gave his 
check, payable to Springer. The proceeds of the check 
were received by the bank and paid out on checks of the 
Wentz Company. The claim in controversy is based 
largely on Springer’s right to credit as a depositor on the 
books of the bank for the amount of this check. 

The American State Bank commenced business as a 
commercial enterprise March 8, 1918. An officer of the 
state took charge of it in an insolvent condition March 17, 
1920, and was succceded by Ackerman, receiver, May 14, 
1920. The bank has not since been open for the transac- 
tion of a gercral banking business. From May 18, 1918, 
until the closing of the bank Springer transacted business 
with it as a depositor. 

The Wentz Comrany was a corporation dealing in real 
estate, farm loans, mortgages and insurance. With it 
Springer had transacted business at intervals for a num- 
ber of years. 

Charles W. Wentz was vice-president and managing of- 
ficer of the bank. It had a president in name only. It had 
a cashier, but he recognized Wentz as the superior officer 
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and deferred to him. In some capacity Wentz had exclu- 
sive control and management of the Wentz Company. The 
business of both corporations was generally transacted in 
the same building with Wentz the controlling spirit in 
both enterprises. The transactions of the corporations 
were more or less intermingled. The bookkeepers in the 
bank kept the books for the Wentz Company. The two 
eorporations occupied the same room and used the same 
counter, the same vault and the same safe. Each paid half 
the office rent. The officers of the Wentz Company were 
officers of the bank. A stamp used by Wentz in indorsing 
checks for the bank was used by him to indorse papers for 
the Wentz Company. There was no public sign to identify 
the corporate hand that manipulated the business devices 
used by Wentz in disbursing the funds of bank depositors. 

The contract for the sale of the farm was drawn by 
Wentz in his bank and was executed there, he being a wit- 
‘ ness. On the books of the bank and on the pass-book of 
Springer the cash paymeut of $3,000 was credited to his 
account as a depositor. Within a short time Wentz drew 
a warranty deed in the bank. Later it was executed by 
Springer and left there in escrow for Matson upon pay- 
ment of the balance of the purchase price. 

Springer and Matson, vendor and purchaser, met in the 
bank February 28, 1920, and agreed on the balance of the 
purchase price including interest—$48,155. Matson said 
the cashier of the First National Bank of Aurora would at- 
tend to the payment. Springer told Wentz to take the 
deed over to that bank, to bring back the check and to credit 
it to the account of Springer in the American State Bank. 
To this Wentz assented. The Wentz Company was not 
mentioned. Afterward Wentz went a block or more to the 
First National Bank, delivered the deed, and returned to 
his own bank with a check in the following form: 

“Aurora, Nebr., Febr. 28th, 1920. 
“Pirst National Bank. 
“Pay to Ben. W. Springer or order $48,155.00 forty- 
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eight thousand one hundred fifty-five & no/100 dollars. 
“August Matson.” 

On the back Wentz indorsed the check thus: 

“Credited to account of Benj. W. Springer, 2/28/20.” 

The name “Benj. W. Springer” is in the handwriting of 
Wentz, who entered upon a deposit slip of his bank a credit 
in favor of the Wentz Company for $48,155. The check 
was hever indorsed by Springer, the payee, who, as a de- 
positor, had an account in his own name in the American 
State Bank. Under such circumstances it was a custom of 
banks to deposit the check to the credit of the payee. The 
check was presented to the bank by its managing officer 
Wentz, who knew all about the conditions on which it 
was issued and procured. The bank, acting solely through 
its managing officer Wentz, performed the corporate act 
of receiving and accepting the check for deposit. The 
funds of Springer were credited by the bank to the ac- 
count of the Wentz Company. The bank received the pro- 
ceeds of the check and paid them out on the checks of the 
Wentz Company. The account of the latter was over- 
drawn when the bank was closed and its books did not 
show a credit in favor of Springer for the amount of his 
check. Springer was not guilty of any wrongful, fraudu- 
lent or deccitful act in connection with these transactions. 

The facts and the conclusions stated are proper deduc- 
tions from the evidence. 

For the purpose of escaping the liability of the bank for 
crediting the Wentz Company with the check of Springer 
and disbursing his money on its checks, the receiver argues 
that Wentz and the Wentz Company were the agents of 
Springer; that it was no part of the duties of Wentz as an 
officer of the bank to leave his place of business to collect 
and deposit funds for Springer ; that in these respects 
Wentz did not act for or in the interests of the bank; that 
Wentz, as manager of the Wentz Company, received the 
funds as the agent of Springer for the purpose of paying 

the latter’s debts and making investments in securities for 
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him under his own instructions; that Springer had trans- 
acted business with the Wentz Company and knew it was 
a custom. of the latter to deposit and check out in its own 
name funds of its clients; that in these respects Wentz 
_acted for Springer and the Wentz Company, and not for 
the bank which received and paid out the funds in good 
faith without actual or imputed knowledge of Springer’s 
equities. These propositions are argued at considerable 
length and precedents are cited to support the principles 
of law invoked to defeat Sprimger’s claim. ; 
The receiver’s view of the case and of the law applicable 
to the facts must be rejected. The bank was a place to 
deposit money subject to the check of the depositor. The 
Wentz Conipany was not a corporation of that kind. It 
was not engaged in commercial banking in its own name. 
The bank and Springer, in their respective names, entered 
into the relation of banker and depositor before Wentz 
procured the check. In transactions relating to deposits 
Springer, in dealing with Wentz, thought he was dealing 
with the bank. The situation outlined justified that view. 
The purchase money for the farm belonged to Springer 
and he had a right to say what should be done with it. 
He told Wentz to deliver the deed, to get the check and to 
credit it to Springer’s account, and afterward left for Cali- 
fornia. The procuring of deposits is a legitimate matter 
‘of interest and profit to a commercial bank. Wentz, as 
the managing officer of the American State Bank, had 
authority to receive and accept the check for deposit after 
he returned with it. In doing so he was for all practical 
purposes the bank itself. In performing this corporate, 
banking function he was the sole representative of the 
bank. Springer could not appoint an officer or select an 
agent to represent the bank in receiving and accepting his 
check for deposit therein. He was not a party to any con- 
spiracy to defraud or cheat the bank, nor was he guilty of 
any other wrongful act in connection with his banking 
transactions. It would be a shocking test of business recti- 
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tude to recognize the agency of Wentz as the sole repre- 
sentative of the bank for the purpose of receiving and ac- 
cepting the check for deposit and at the same time re- 
-nounce his agency for the purpose of justifying a wrongful 
disbursement of the proceeds. Wentz knew the terms on 
which the check was procured from Springer and in re- 
_ ceiving and accepting it for the bank to be deposited there- 
in his knowledge was imputable to the bank. 

The receiver, insists, however, that Springer told Wentz 
to invest a portion of the fund in securities and keep the 
balance on deposit; that this investment was the business 
of the Wentz Company, and that Springer knew of its 
custom to deposit in its own name and check out funds of 
its clients in making investments for them. It is sufficient 
to answer that the investment could have been made with- 
out the depositing of Springer’s money to the credit of the 
Wentz Company; that the transactions relating to the re- 
ceiving and the accepting of the check for deposit were 
between the bank, chargeable with knowledge of the facts, 
and Springer; that the definite arrangement between the 
bank and Springer that the deposit should be made in his 
name and the receiving and the accepting of the check 
by the bank on that condition amounted to an agreement 
not controlled by any custom at variance with its terms. 

Springer did nothing to forfeit his rights or to estop 
himself from asserting them. 

It is clearly established by the evidence that Wentz, 
acting for the bank as its sole representative, received and 
accepted for deposit the check for $48,155, payable to 
Springer, knowing the latter, as a depositor, was entitled 
to credit for that sum on the books of the bank. The 
knowledge of Wentz in relation to these transactions, un- 
der the circumstances, was the knowledge of the bank. 
The relation of the bank to Springer and its liability for 
a proper disbursement of his money were not changed by 
the false entries on the books of the bank. The wrongs for 
which the bank is answerable to Springer consist in the 
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false credit in favor of the Wentz Company and in the 
disbursement on its checks. 
The trial court made no mistake in its findings of fact 
or in its conclusions of law. 
AFFIRMED. 


EnLIPHAL RHINES, APPELLANT, V. SKINNER PACKING 
COMPANY, APPELLEE. 


Firep Marcu 28, 1922. No. 22006. 


1. Corporations: Licenses: Contracts. It is the public policy of 
Missouri to hold void contracts of foreign corporations, if made 
in that state with its residents without a license in defiance of a 
Missouri statute enacted to protect the public from fraud and im- 
position and subjecting the offenders to fine and imprisonment, 
though the statute does not in express terms declare such con- 
tracts void. 


SALE OF Stock. A sale of capital stock issued 
by a Maine corporation, having authority to transact business in 
Nebraska, may be declared void in Nebraska, if made in Missouri 
to a resident thereof without a license in defiance of a Missouri 
statute enacted to protect the people of that state from fraud and 
imposition and subjecting the offender to fine and imprisonment. 


Where a Maine corporation, having a 
ianetnal place of business in Nebraska, sends its agents to Mis- 
souri and there persuades a resident of that state to sign a sub 
scription for shares of stock and a note for the purchase price and 
there delivers the stock which is there accepted, the sale is a 
Missouri transaction, though made in defiance of its laws. 


Where the laws of a state forbid a for- 
eign eéhporkton to sell or attempt to sell therein shares of stock 
without a license, a subscription for such stock is an inhibited act 
and is included in a sale. : 


5. Sales: Rescisston.. The delay of a buyer in rescinding an un- 
lawful sale, if caused by the seller’s fraud, does not necessarily 
prevent a rescission. 


6. Corporations: SaLE or Srock: TENDER. Tender of shares of 
stock to the corporation which issued them, the sale being fradu- 
lent and void, held sufficient under the circumstances outlined in 
the opinion. 
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7. —--—: AcTION For Price or Stock: Nonsuit. An involuntary 
nonsuit in an action to recover the price paid by plaintiff upon a 
void sale of corporate stock issued by defendant held erroneous. 


APPEAL from the district court for Douglas county: 
L. B. Day, JupcE. Reversed. 


Crofoot, Vinsonhaler, Fraser, Connolly & Stryker, for 
appellant. 


Sullivan, Wright & Thummel, Hastings, Ritchic & Can- 
aday, ‘and Arthur I’. Mullen, contra. 


Heard before Morrissey, C. J., ALDRIcH and Ross, JJ., 
Raper and Stewart, District Judges. 


Ross, J. 

This is.an action to recover $12,500, the purchase price 
paid by plaintiff to defendant for 100 shares of the latter’s 
preferred stock. The grounds of recovery are invalidity 
of the sale and fraud perpetrated by defendant in persuad- 
ing plaintiff to make the purchase. Plaintiff alleged that, 
upon discovery of the fraud, he rescinded the contract. 
He tendered back the stock or its equivalent. Defendant 
pleaded that the sale was valid and denied the fraud 
charged. When the evidence on behalf of plaintiff had 
been adduced, the trial court, on motion of defendant, ex- 
cused the jury and entered an involuntary nonsuit. Plain- 
tiff has appealed. 

Plaintiff contends that the judgment should be re- 
versed because defendant entered into the contract of sale 
in Missouri in violation of a penal statute of that state, 
the sale by reason thereof being void, and because plain- 
tiff was induced by false representations of defendant and 
its agents to buy the stock. Proper deductions from the 
evidence in connection with the law applicable to the facts 
lead to the conclusion that both points are well taken and 
that the trial court erred. 

Was the sale void? Was plaintiff, on the case made, 
entitled to recover back the purchase price? : 
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A statute of Missouri declared it unlawful for a foreign 
corporation to sell, or attempt to sell, its stock in that 
state without filing with the bank commissioner thereof 
documents showing the nature of its organization and its 
methods of transacting business. Before selling, or at- 
tempting to sell, corporate stock there, defendant and its 
agents were required to pay a fee and to procure a license. 
Violations of the statute were punishable by fine and im- 
prisonment. Rey. St. Missouri 1919, secs. 11919-11932. 
Defendant was a corporation organized under the laws of 
Maine and had a principal office in Omaha, Nebraska. 
There was no attempt to comply with the statute of 
Missouri. 

Plaintiff was 80 years of age. He had been a farmer. 
He had sold a farm in Iowa and proceeds to the extent of 
$12,500 were secured by a mortgage. While he was resid- 
ing in Excelsior Springs, Missouri, an agent of defendant, 
knowing that the mortgage would soon become due, ap- 
proached defendant there, repeatedly importuned him to 
buy stock, and with the aid of another agent induced him 
to make the purchase. Plaintiff was told that the income 
from the stock would exceed the interest on the mortgage. 
Other alluring and deceitful inducements were offered. 
Asa result plaintiff signed at Excelsior Springs a subscrip- 
tion contract and a note for the amount of the purchase 
price. Later he there received by mail from Omaha a cer- 
tificate for 100 shares of the preferred stock of defendant. 
The note was afterward paid. 

Plaintiff had a right to assume that defendant and its 
agents had complied with the legislative requirements of 
Migsoui’ before attempting to sell stock there. The col- 
lection of fees was an incident of legislation. One of the 
principal purposes of the statute was to protect the pub- 
lic from fraud and imposition in the sale of stock issued 
by foreign corporations having no authority to transact 
business in Missouri. The penalties were directed alone 
to corporations and their agents. The duty of defendant 
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to qualify itself in Missouri before attempting to transact 
business there did not rest on plaintiff to any extent. He 
did not violate any provision of the Missouri law, nor did 
he participate with defendant or its agents in any criminal 
act. He was therefore entitled to assert his right to the 
protection of the Missouri statute. 

The sale, if a Missouri contract, seems to be void when 
tested by the public policy of Missouri, as declared by the 
judiciary of that state in enforcing statutes of this kind. 
Booth v. Scott, 276 Mo. 1; Amalgamated Zinc & Lead Co. 
v. Bay State Zinc Mining Co., 221 Mo. 7. Many other 
courts have taken the same view of similar statutes. 14a 
C. J. 1296, sec. 4004, note 95; Hdward v. Ioor, 205 Mich. 
G17; note in 15 A. L. R. 256, 262. 

To defeat the action defendant argues that the sale was 
a Nebraska contract unaffected by the laws of Missouri. 
In this connection it is asserted that the stock was ob- 
tained in Omaha, Nebraska, that the note for the purchase 
price was accepted there, and that it was there the final 
act of approving the sale was performed. This position 
is clearly untenable. Defendant sent its agents to Excel- 
sior Springs, Missouri, to negotiate the sale. The repre- 
sentations and inducements resulting in the purchase were 
made there. It was there that the subscription for the 
stock and the purchase money note were signed. It was 
there the stock was received by plaintiff and accepted by 
him. If the concluding act in the negotiations is an im- 
portant factor in determining the situs, as argued by de- 
fendant, the delivery in Missouri and the acceptance of 
the stock there should not be ignored. Defendant cannot 
evade the consequence of its unlawful acts in Missouri on 
this ground or thus take from plaintiff the protection of 
the Missouri statute. The mere attempt of defendant to 
make the sale in Missouri, without complying with the 
Missouri statute, was an unlawful act culminating in the 
void contract which plaintiff is attempting to rescind. The 
nonsuit cannot be justified on the ground that the sale 
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was a Nebraska contract. It was a Missouri transaction 
and should be litigated as such. 

It is further argued by defendant that the transaction 
in Missouri was a subscription for, and not a purchase of, 
the stock. For reasons already stated this point is also 
without merit. Besides, “A ‘sale’ of shares within such 
a law includes an agreement to sell” and “an exchange- 
for other stock.” 15 A. L. R. 264, note. 

Delay in rescission and failure of plaintiff to plead and 
prove an unconditional tender seem to be the principal 
points upon which defendant relies to sustain the non- 
suit. , 

Plaintiff rescinded his purchase within a vear and he 
was not too late as a matter of law, when the circumstances 
are considered. While the suspicion that he had been 
swindled arose in his mind shortly after he bought the 
stock, he was without definite knowledge of the facts and of 
his right to protection until he sought relief. In the mean- 
time he did not get from defendant accurate knowledge 
of its operations and business. On the contrary, favorable 
reports circulated by defendant, but not justified by ex- 
isting conditions, reached him frequently. Defendant thus 
caused the delay of which it complains. These inferences 
and conclusions are fairly drawn from the testimony which 
must be accepted as verity for the purpose of a prima facie 
case in favor of plaintiff. In this view of the evidence and 
the law, the judgment in favor of defendant cannot be af- 

firmed on the ground of laches. 

' Was there a sufficient tender? Defendant was the 
“Skinner Packing Company.” Plaintiff bought 100 shares 
of its stock December 20, 1919. In January following he 
exchanged them for 200 shares of the “Skinner Company,” 
a holding corporation having the same officers as de- 
fendant. This exchange of 100 shares of the Skinner Pack- 
ing Company for 200 shares of the Skinner Company was 
mentioned by an agent of defendant as an inducement to 
the original purchase. In the meantime officers of both 
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corporations urged defendant to make the exchange. What 
he had in his hands to tender back after the exchange, 
therefore, as the consideration for his original stock, was 
the stock of the “Skinner Company.” Had this tender 
been accepted the officers of defendant would have had in 
their own hands all the stock received by him from both 
corporations. A proper tender was made at the trial and, 
if the plea of tender is wanting in any respect, the petition 
is still amendable to conform to the proof—an unnecessary 
formality under the circumstances at this stage of the liti- 
gation. In any event a timely, perfect tender in every re- 
spect would have been unavailing. It would have been re- 
jected and the attitude of defendant so shows. 

As the case stood when the nonsuit was entered, plaintiff 
was entitled to judgment as a matter of law on the undis- 
puted facts, but, if this theory were rejected, a question 
of fact for the jury would remain. There was proof of ma- 
terial false representations upon which plaintiff relied un- 
der circumstances justifying him in doing so. He was 
told in effect, among other things, that there was money 
available for a dividend. There were no net earnings 
jegally available for such a purpose. Real estate had been 
rurchased by defendant for a packing industry and re- 
appraisement showed a temporary rise in value, but the 
increase was not a proper basis for a dividend. No money 
went into the treasury from that source. The logic of such 
a system of finance is to pay dividends out of the proceeds 
of the sale of capital stock without regard to the net earn- | 
ings of the industrial plant. The representation that 
money was available to pay a dividend was a material fact 
and cannot be justified by a temporary rise in the value 
of rea] estate purchased for a corporate enterprise without 
regard to the net earnings of the corporation. 

For the reasons stated, the judgment of the district court 
is reversed and the cause remanded for further pro- 
ceedings. 

REVERSED. 
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STaTe or NEBRASKA V. AMERICAN STATE BANK. 
JULIA A, STRAUSS ET AL., APPELLEES, V. A. F. ACKERMAN, 
RECEIVER, APPELLANT. 


FILep Marcu 28, 1922. No. 22183. 


1, Banks and Banking: MISAPPROPRIATION OF FUNDS: IMPUTED 
KNOWLEDGE. Where the managing officer of a banking corpora- 
tion deposits in his bank, in the name of another corporation of 
which he is also manager, money and securities belonging to 
others, for whom he is agent and trustee, and receives and ac- 
cepts the deposit for the bank as its sole directing authority, his 
knowledge of the rights of the beneficiaries of the trust may be 
imputed to the bank. 


Trust Funps. Where the managing officer of a 
bande corporation deposits in his bank, to the credit of an- 
other corporation of which he is also manager, a negotiable prom- 
issory note payable to himself, but in fact belonging to bene- 
ficiaries of a trust, for whom he is trustee, neither the bank, if 
chargeable with knowledge of the facts, nor its receiver, in the 
event of {nsolvency, can become an innocent purchaser or holder 
of the note under an assignment made by the trustee for the 
purpose of paying with trust funds a private overdraft of the cor- 
poration to whom the credit was given. 


CANCELATION of Nores. Where a bank know- 
ingly easiyes and accepts from the makers of notes payable to 
and held by it a specific fund for the purpose of paying the notes 
at maturity, they may be canceled thereafter in the hands of a 
receiver of the bank, though the funds were wrongfully disbursed 
and the notes were allowed to remain in the bank «ncanceled. 
Kremer v. Ackerman, ante, p. 92. 


Insotvency: Trust Funps. Where a trustee deposits 
in a bank, in the name of a corporation of which he is manager, 
trust funds belonging to others, the bank at the time having 
knowledge of the facts, any balance remaining on deposit, when 
the bank ‘is closed on account of insolvency, inures to the benefit 
of the beneficiaries of the trust and may be protected in the hands 
of the receiver as a deposit. 


APPEAL from the district court for Hamilton county: 
GEORGE F. Corcoran, JuDGE. Affirmed. 


Charles EH. Matson, for appellant. 
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Hainer, Craft & Edgerton, contra. 


Heard before Morrissey, ©. J., ALDRICH and Ross, JJ., 
Hosart and PAIne, District Judges. 

Ross, J. - 

This is a controversy between A. F. Ackerman, receiver 
of the American State Bank of Aurora, an insolvent cor- 
poration, and Julia A. Strauss and her four children, 
John L. Strauss, Anna R. Livingston, Mamie E. Kingston 
and Alvin A. Strauss, claimants. 

Through the agency of the Wentz Company claimants 
in 1919 sold 200 acres of land near Aurora, Nebraska, to 
Roscoe C. Thompson, James Winters and Frank Hogg for 
$40,000. The purchasers paid in cash $28,000 and the 
balance of $12,000 was paid by two notes, one for $8,000 
and the other for $4,000, secured by mortgage on 120 acres 
of the land sold. Of the proceeds of the sale Charles W. 
Wentz, managing officer of both the bank and the Wentz 
Company, received for claimauts, directly from the pur- 
chasers, $13,000 in cash and the notes and the mortgage 
for $12,000. Claimants had deeded their land to the pur- 
chasers, but they have never received the $25,000 thus paid 
to Wentz, who took the notes in his own name as payee. 
Claimants have, however, traced their funds and their 
securities through Wentz, the Wentz Company and the 
bank into the hands of the receiver. They charge the 
bank with Wentz’s knowledge of their ownership and with 
the obligation to restore to them their property. 

In a proceeding by the state of Nebraska to wind up the 
affairs of the bank, claimants, by formal pleas, presented 
for allowance the following items: A claim that they are 
the owners of the two notes described, one for, $8,000 and 
the other for $4,000, aggregating $12,000, payable on their 
face to Charles W. Wentz and secured by mortgage on 120 
acres of land sold by claimants to Roscoe C. Thompson, 
the knowledge of Wentz being imputed to the bank and 
the latter being obliged to restore the property of claim- 
ants to them; a claim for the cancelation and the surrender 
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of two promissory notes, one for $5,000 and the other 
for $3,750, aggregating $8,750, payable to the bank, exe- 
cuted by claimants Julia A. Strauss and Mamie E. King- 
ston, respectively, payment having been made according 
to agreement out of the proceeds which Wentz received 
for claimants directly from the purchasers of the land 
sold by claimants, $25,000 of the same, in money and s¢- 
curities, having been deposited in the bank to the credit. 
of the Wentz:-Company, the bank knowing the rights of 
claimants; a claim for the balance of the purchase money 
to the extent of $4,250, being part of what Wentz received 
and deposited in the bank to the credit of the Wentz Com. 
pany, claimants asserting the rights of. depositors. 

The receiver pleaded that the notes were assets of the 
bank and that it owed claimants nothing as depositors o~ 
creditors. 

The trial court found the issues in favor of claimants 
and directed the receiver to turn over to them the pur- 
chase money notes and securities in controversy; to cancel 
and surrender as paid the notes executed by claimants 
Julia A. Strauss and Mamie E. Kingston, respectively ; 
to allow and pay as a deposit the claim for $4,250. From 
this judgment the receiver has appealed. 

Questions of fact, of agency and of imputed knowledge 
are presented by the appeal and require a more detailed 
statement of the case. 

The American State Bank commenced business as a 
commercial enterprise March 8, 1918. An officer of the 
state took charge of it in an insolvent condition March 
17, 1920, and was succeeded by Ackerman, receiver, May 
14, 1920. The bank has not since been open for the trans- 
action of a general banking business. 

The Wentz company was a corporation dealing in real 
estate, farm loans, mortgages and insurance. 

Charles W. Wentz was vice-president and managing offi- 
cer of the bank. It had a president in name only. It had 
a cashier, but he recognized Wentz as the superior officer 
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and deferred to him. In some capacity Wentz had exclu- 
sive control and management of the Wentz Company. The 
business of both corporations was generally transacted in 
the same building with Wentz the controlling spirit in 
toth enterprises. The transactions of the corporations 
were more or Jess intermingled. The bookkeepers in the 
bank kept the books for the Wentz Company. The two. 
corporations occupied the same room and used the same 
counter, the same vault and the same safe. Each paid 
half the office rent. The officers of the Wentz Company 
were officers of the bank. There was no public sign to 
identify the corporate hand that transferred paper in pos- 
session of the Wentz Company or disbursed funds in the 
bank. The Wentz Company had kept a checking account 
in the bank, but it was overdrawn more than $20,000 when 
the crash came. 

Is there error in the order requiring the receiver to trans- 
fer to claimants their purchase money notes? He takes 
the position that this ruling is without support in the 
evidence and that it is contrary to law. He argues that 
in all the transactions relating to the sale, to the drawing 
of the papers, to the collection of the purchase price, and 
io the handling of the funds, Charles W. Wentz and the 
Wentz Company were the agents of claimants and not of 
the bank; that in these respects Wentz did not act in the 
interest of the bank; that he procured the funds in con- 
troversy as agents of claimants while absent from the 
bank; that his knowledge was not imputable to it; that 
the bank or the state department of trade and commerce 
or the receiver became an innocent holder for value before 
maturity and that the purchase money notes went into 
the hands of the receiver by mesne assignments as assets 
of the bank. These propositions are skillfully argued, but 
they cannot be accepted as determining factors in the 
case. 

The purchase money notes were the property of claim- 
ants. Others could hold, use or transfer them as trustees 
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only unless protected by the negotiable instruments law 
as innocent purchasers or holders for value before matu- 
rity. The notes were traced into the hands of the receiver . 
in the following manner: When the account of the Wentz 
Company was heavily overdrawn and the bank itself was 
in danger of going to the wall March 15, 1920, Wentz took 
the notes to Lincoln and Omaha intending to use them for 
the benefit of the bank in raising money to apply on the 
overdraft of the Wentz Company. While he was a drunken, 
nervous wreck in Omaha he there entrusted the notes to 
his wife. Missed from his bank the state department of 
trade and commerce followed him and promptly found him. 
In Omaha the state sheriff took the papers from the wife 
of Wentz in his absence and gave them to the head of the 
state department of trade and commerce, to whom they 
were subsequently assigned by Wentz while in a hospital. 
By mesne transfers the receiver procured them. Assum- 
ing that the officers of the state department of trade and 
commerce did not know that the notes belonged to claim- 
ants or that Wentz held them as trustee for claimants, was 
the receiver an innocent holder with authority to pay the 
cebts or overdraft of the Wentz Company with the funds 
of claimants? If the bank itself had previous knowledge 
of the facts or was chargeable with the knowledge of 
Wentz, the question must be answered in the negative. The 
answer is not found wholly in what Wentz did as agent 
for claimants while absent from the bank. It is important 
to inquire what he did as an officer of the bank after he 
returned with the property of claimants. 
The bank’s connection with the purchase money note for 
$8,000 did not begin with the seizure of the state officer 
or with Wentz’s transfer to the head of the state depart- 
ment of trade and commerce. Wentz had previously deliv- 
ered it to the bank March 4, 1920, and then directed the 
cashier to credit it to the bank account of the Wentz Com- 
pany, the same as if it had been a check payable to the lat- 
ter. The cashier, recognizing Wentz as the superior officer 
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and the manager of the bank, did as directed. The cashier’s 
act was the act of Wentz. The act of Wentz in this trans- 
action was equivalent to the bank’s acceptance of the note 
under an agreement to credit the amount thereof to the 
account of the Wentz Company. The ultimate effect was 
to reduce the overdraft of the Wentz Company to the ex- 
tent of $8,000 with the funds of claimants—a banking 
(transaction of financial interest to the bank. In accepting 
for the bank the purchase money note of claimants on the 
condition mentioned, Wentz did not represent claimants. 
They had no power to select an agent to perform corporate 
acts like that for the bank. In this transaction, through 
which the bank procured the property of claimants, Wentz 
performed a banking function for the bank, and for that 
purpose he was the bank itself, the cashier deferring to his 
superior. Wentz sold the land for claimants, drew the 
papers transferring the title to their land, and without 
their authority or knowledge made the purchase money 
notes payable to himself. He knew all about the trans- 
actions. He had no authority to hold, use or transfer the 
negotiable paper of claimants for his own benefit or for 
the benefit of the Wentz Company or for the benefit of 
the bank. He could lawfully hold, use or transfer the 
notes in the capacity of trustee only. Claimants were not 
guilty of any dishonest, deceitful or fraudulent conduct. 
They confided in Wentz, the managing officer of the bank 
-—a chartered institution under the constant supervision 
of the state department of trade and commerce. The ex- 
perts of that department did not keep the two corporate 
agencies of Wentz separate and distinct in the eyes of 
those who dealt with the bank or of the public at large. 
In a situation like that his agency for claimants should 
not be extended beyond strict legal bounds to justify pay- 
ment of the Wentz Company’s debts or overdraft with the 
funds of claimants. It was through the banking transac- 
tion of Wentz in directing the cashier to accept the note 
that the bank first accepted it. This was the agency of the 
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bank and the agent had full knowledge of the facts. 
Furthermore the bank had a previous arrangement to ac- 
cept through Wentz the proceeds of the sale. Through 
him the bank had agreed to lend Julia A. Strauss, claimant, 
$5,000 and Mamie E. Kingston, claimant, $3,750. Each 
had accepted her loan and had executed and delivered her 
note for the amount of it, payable to the bank, with the 
distinct understanding that it would be paid out of the 
purchase money when entrusted to Wentz for claimants 
by purchasers of the land. This was a legitimate banking 
transaction in which Wentz was the sole-representative of 
the bank. His knowledge in respect to it and his knowledge 
of the rights of claimants, when he directed the bank as 
its officer through its cashier to accept the purchase 
money note for $8,000, are in law imputable to the bank. 
This purchase money note for $8,000 and the other one for 
$4,000 grew out of the same transactions and there is no 
lawful way for the bank to escape cither the knowledge 
or the agency of Wentz. It follows that neither the bank 
nor the receiver is an innocent purchaser or an innocent 
holder. There is no error in the order directing the re- 
ceiver to transfer these notes to claimants. 

Did the trial court err in directing the receiver to cancel 
and return to the makers the note for $5,000 and the note 
for $3,750, payable to the bank and executed by claimants 
dulia A. Strauss and Mamie E. Kingston, respectively? 
ft was agreed between the bank itself and the makers of 
the notes that the notes should be marked “Paid” and re- 
turned when Wentz received for claimants the proceeds 
of claimants’ land. At a time when the knowledge of 
Wentz was imputable to the bank he procured for claim- 
ants $13,000 in cash and $12,000 in securities, both being 
proceeds ‘of the sale, and deposited in the bank, in the 
naine of the Wentz Company, the equivalent of $25,000 be- 
longing to claimants. The bank accepted and held these 
proceeds while chargeable with knowledge of Wentz’s 
trusteeship. Under such circumstances neither the bank 
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nor the receiver could lawfully hold, use or transfer the 
trust funds or trust securities of claimants to pay the 
debis or overdraft of the Wentz Company. As between 
the bank and claimants the entries‘on the bank books did 
not change the relations of the parties or the liabilities of 
the bank. On this phase of the case the decision ig con- 
trolled by the ruling in Kremer v. Ackerman, ante p. 92. 
The order directing the receiver to mark the notes involved 
in this item “Paid” and turn them over to the makers must 
therefore be affirmed. 

The remaining item to be considered is the claim for 
$4,250 allowed by the trial court as the balance of a de- 
posit. This balance is explainable as follows: Out of the 
purchase price Wentz received for claimants $25,000 in 
cash and securities. The receiver is entitled to credit for 
the two purchase money notes, aggregating $12,000, which 
he is ordered to transfer to claimants. He is also entitled 
to credit for the two other notes, aggregating $8,750, 
which he is ordered to return to the makers marked 
“Paid.” The sum of these two credits is $20,750. The 
difference between the latter item and the $25,000 received 
by Wentz for claimants is $4,250, the amount of the claim. 
Was it properly allowed by the trial court as a deposit? 
It belonged to claimants. Wentz received it as trustee 
for them and it was in fact deposited in the bank. Knowl- 
edge of claimants’ rights and of Wentz’s trusteeship was 
imputable to the bank. The deposit, therefore, though 
made in the name of the Wentz Company, inured to the 
benefit of the beneficiaries of the trust, the claimants, and 
they are entitled to protection as depositors. 

AFFIRMED. 
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STATE OF NEBRASKA V. AMERICAN STATE BANK. 
EpitH MAUDE SHEAR ET AL. APPELLEES, vy. A. F. ACKER- 
MAN, RECEIVER, APPELLANT. 


Fitep Marcu 28, 1922. No. 22184. 


1. Bankruptcy: PREFERENCES. Where a creditor, to secure a debt, 
procures from an insolvent debtor, within four months of the 
filing of a petition in bankruptcy, the assignment of a secured 
note, without actual knowledge of the insolvency, but with notice 
of facts sufficient to put the creditor on an inquiry which, if pur- 
sued, would lead to such knowledge, the assignment may be de- 
clared void under the federal bankruptcy act, if the effect of the 
transfer is to create in favor of the creditor a preference through 
which he would obtain a greater percentage of his debt than other 
creditors of the same class. 


Notice. “If a debtor who is insolvent pays or 
secures one of his creditors, such creditor is chargeable with notice 
of such facts as a reasonable inquiry, in view of the circumstances 
with respect to the debtor’s insolvency which were brought home 
to him, might fairly be expected to disclose.” Walter v. National 
Fire Ins. Co., 101 Neb. 639. 


APPEAL from the district court for Hamilton county: 
GEORGE I’, Corcoran, JuDeE. Affirmed. 


Charles HE. Matson and Clarence G. Miles, for appellant. 
Hainer, Craft & Edgerton, contra. 


Heard before Morrissey, C.-J., ALDRICH and Ross, JJ., 
Hoparr and Parse, District Judges. 


Rose, J. 

This is a controversy between A. F. Ackerman, receiver 
of the American State Bank of Aurora, Nebraska, an in- 
solvent corporation, and Edith Maude Shear, Sarah Moore, 
and M. F. Stanley, trustee in bankruptcy for the Wentz 
Company, claimants. The property involved is a secured 
purchase money note for $10,000 in the hands of the re- 
ceiver. 

Through the agency of the Wentz Company, claimant 
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Edith Maude Shear sold a tract of land in Hamilton 
county to Homer F. Reichardt for $18,333.34. The pur- 
chaser paid in cash $3,333.34 and the balance of $10,000 
was paid with a note secured by a mortgage on the land 
sold. Charles W. Wentz, managing officer of both the 
bank and the Wentz Company, was named in the note as 
payee. Claimant Edith Maude Shear has never received 
all of the purchase money, nor has she obtained possession 
of.the purchase money note or an assignment thereof. 
At the time of the sale her land was incumbered by a prior 
mortgage, and claimant Sarah Moore was then the owner 
of a bond for $1,000 thus secured. Wentz had released the 
pre-existing mortgage, including the lien of Sarah Moore, 
but she never received the amount due on her bond. In 
this condition of affairs the Wentz Company failed, and 
M. I. Stanley became its trustee in bankruptcy, claiming 
that the purchase money note for $10,000, payable on its 
face to Charles W. Wentz, was an asset of the bankrupt. 
estate of the Wentz Company, and that the transfer under 
which the receiver holds it created an avoidable preference 
within the meaning of the bankruptcy act. 

In a proceeding by the state of Nebraska to wind up the 
affairs of the insolvent American State Bank of Aurora, 
Nebraska, claimants, by formal pleas in equity, presented 
separately the following: Claim of Edith Maude Shear to 
be restored to her rights under the purchase money note 
for $10,000, payable on its face to Charles W. Wentz; claim. 
of Sarah Moore for the establishment of a lien for $1,000 
and interest on the 10,000-dollar purchase money note and 
mortgage in lieu of the prior lien released by Wentz; claim 
of the trustee in bankruptcy for the restoration of the 
10,000-dollar purchase money note as an asset of the bank- 
rupt estate of the Wentz Company. 

The receiver objected to all the claims on the ground 
that he is an innocent holder of the 10,000-dollar purchase 
money note by virtue of an assignment made by Wentz, 
payee, to protect an overdraft of the Wentz Company in 
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the American State Bank. : 

The trial court found that the receiver was not an in- 
nocent holder of the purchase money note and that it was 
not an asset of the insolvent bank; that the Wentz Com- 
pany had paid liens and debts for Edith Maude Shear to 
the amount of $6,719.18, and that there was due her from 
the proceeds of her land a balance of $3,614.21, and that 
she was entitled to a lien on the 10,000-dollar purchase 
money note to that extent; that the claim of Sarah Moore 
should be allowed; that the trustee in bankruptcy, after 
payment of the claims of Edith Maude Shear and Sarah 
Moore, was entitled to the balance of the funds arising 
from a sale of the purchase money note. The receiver was 
directed to sell it and pay the proceeds into court for dis- 
bursement according to the findings of the trial court. 
From this judgment the receiver has appealed. 

The controlling question on appeal arises from a trav- 
ersed plea by the receiver that he is an innocent holder of 
the note in controversy and from the evidence on that is- 
sue. This question requires a more detailed statement of 
the facts. 

The American State Bank commenced business as a 
commercial enterprise March 8, 1918. An officer of the 
state took charge of it in an insolvent condition March 17, 
1920, and was succeeded by Ackerman, receiver, May 14, 
1920. The bank has not since been open for the transac- 
tion of a general banking business. 

The Wentz Company was a corporation dealing in real 
estate, farm loans, mortgages and insurance. 

Charles W. Wentz was vice-president and managing of- 
ficer of the bank. It had a president in name only. It had 
a cashier, but he recognized Wentz as the superior officer 
and deferred to him. In some capacity Wentz had ex- 
clusive contro] and management of the Wentz Company. 
The business of both corporations was generally transacted 
in the same building with Wentz the controlling spirit in 
both enterprises. The transactions of the corporations 
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were more or less intermingled. The bookkeepers in the 
bank kept the books for the Wentz Company. The two 
corporations occupied the same room and used the same 
counter, the same vault and the same safe. Each paid half 
the office rent. The officers of the Wentz Company were 
officers of the bank. The Wentz Company had kept a 
checking account in the bank, but it was overdrawn more 
than $20,000 when the bank failed. 

The 10,000-dollar purchase money note was traced into 
the hands of the receiver in the following manner: When 
the account of the Wentz Company was heavily overdrawn 
and the bank itself was in danger of going to the wall 
March 15, 1920, Wentz took the note to Lincoln and Omaha 
intending to use it for the benefit of the bank and the 
Wentz Company in raising money to apply on the laiter’s 
overdraft. While he was a drunken, nervous wreck in 
Omaha he there entrusted the note to his wife. Missed. 
from his bank, officers of the state department of trade 
and commerce followed him and promptly found him. In 
‘Omaha the state sheriff took the note from the wife of 
Wentz in the latter’s absence and gave it to the secretary 
of the state department of trade and commerce, to whom it 
was subsequently assigned by Wentz while in a hospital 
in Lincoln. By mesne transfers through sticcessive repre- 
sentatives of the assignee, who is secretary of the state de- 
partment of trade and commerce, the receiver procured 
the note. Assuming that the secretary and other officers 
of that department knew nothing about the rights or the 
equities of claimants or of the insolvency of the Wentz 
Company, when the assignment was made, is the receiver 
an innocent holder? 

Though the secretary of the state department of trade 
and commerce was prompted by good motives and a sense 
of public duty, his view of the assignment, as presented by 
the receiver, caunot be adopted. The effect of the assign- 
ment was to create a voidable preference by the Wentz 
Company in favor of the American State Bank, within the 
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meaning of the federal bankruptcy act. Proper deductions 
from the evidence are that the Wentz Company was insol- 
vent when Wentz made his assignment, which was within 
four months of the filing of the petition in bankruptcy, and 
that the effect of the assignment was to create in favor of 
the bank a preference through which it would obtain a 
greater percentage of its debt than other creditors of the 
same class. Wentz had been the managing officer of both 
the bank and the Wentz Company. He owned all the stock 
of the Wentz Company and for all practical purposes he 
was the company itself. He knew all about the affairs of 
both corporations. The assignee, acting for and in the in- 
terests of the bank, was the secretary of the banking de- 
partment of the state. He had supervisory control over 
the bank. He knew, or was chargeable with knowledge, 
that the account of the Wentz Company in the bank was 
overdrawn more than $20,000; that Wentz, the managing 
officer of both corporations, had been unable to raise 
money to protect the bank from the Wentz Company’s over- 
draft; that a representative of the banking department was 
in charge of the bank in the absence of Wentz. The as- 
signee knew that his official position and his superior 
means of acquiring knowledge of the condition of both 
corporations gave him an advantage over other creditors 
of the Wentz Company. If the assignee did not know the 
Wentz Company was insolvent, and if, by the course pur- 
sued by him, he hoped to save the bank, he nevertheless had 
notice of facts sufficient to put him on an inquiry which, 
if pursued, would have led to the truth—the insolvency of 
the Wentz Company. The circumstances and conditions 
are such as to call for the cancelation of the assignment as 
avoidable preference under the federal bankruptcy act. 
9 U. S. Comp. St. 1916, sec. 9644, a-b, pp. 11538, 11539; 
Walter v. National Fire Ins. Co., 101 Neb. 639. In this 
view of the law there is no error in the judgment below. 
, AFFIRMED. 
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STATE OF NEBRASKA V. AMERICAN STATE Bank. 
ROsE GEORGE, INTERVENER, APPELLEE, V. A. F. ACKERMAN, 
RECEIVER, APPELLANT. 


Firep Marcu 28, 1922. No. 22185. 


Banks and Banking: Norres: Innocent HonvEr. Where a banking 
corporation is chargeable with Knowledge that a note, payable on 
its face to the individual who is its managing officer, is trust 
Property of another person for whom such individual is trustee, 
neither the bank nor the secretary of the state banking depart- 
ment tan become an innocent holder of the note by assignment 
of the trustee for the purpose of paying with the trust property an 
overdraft in the bank by another corporation of which such trustee 
is also manager. 


APPEAL from the district court for Hamilton county: 
GEORGE F. Corcoran, JUDGE. Affirmed. 


Charles E. Matson, for appellant. : 
Fred W. Ashton, contra. 


Heard betore Morrissey, C. J., ALDRICH and HOSE, JJ.. 
Hopart and Parng, District J sideen: 


Rose, J. 

This is a controversy between A. F-. Ackerman, receiver 
of the American State Bank of Aurora, Nebraska, an in- 
solvent corporation, and Rose George, claimant. 

In the hands of the receiver there are three unmatured 
promissory notes for $1,000 each, payable on their face to 
Charles W. Wentz, executed by Jesse Evison and wife, 
and secured by first mortgage on a section of land in Sedg- 
wick county, Colorado. For $3,000 claimant purchased 
the notes and the mortgage from Wentz March 2, 1920, 
but she never obtained possession of them. Wentz took 
them and assigned and delivered them to the secretary of 
the state department of trade and commerce March 22, 
1920, to apply on an overdraft of the Wentz Company in 
the bank. 
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In a proceeding by the state of Nebraska to wind up 
the affairs of the bank, claimant by formal pleas presented 
a claim for an order on the receiver to restore to her the 
notes and mortgage. The receiver pleaded that they were 
assets of the insolvent bank and that they were in his hands 
as an innocent holder. The trial court found the issues 
in favor of claimant and ordered the recciver to turn them 
over to her and to cancel the assignments under which he 
received and held.them. From this judgment the receiver 
appealed. 

Is the receiver an innocent holder within the meaning 
of the negotiable instruments law? 

Claimant bought the notes and the mortgage from 
Charles W. Wentz in the American State Bank March 2, 
1920. Her father was a depositor therein and then gave 
her a check on that bank for $3,000. She indorsed it and 
handed it to Wentz, who gave her the receipt of the Wentz 
Company, reciting that the check was payment for the 
notes and the mortgage. He said he would give them to 
her in a few days. She has never received them, nor has 
any part of her money been refunded, though the check was 

- paid and the proceeds went into the bank to the credit of 
the Wentz Company. 

The American State Bank commenced business as a 
commercial enterprise March 8, 1918. An officer of the 
state took charge of it in an insolvent condition March 17. 
1920, and was succeeded by Ackerman, receiver, May 14, 
1920. The bank has not since been open for the transac- 
tion of a general banking business. 

The Wentz Company was a corporation dealing in real 

. estate, farm loans, mortgages and insurance. Its account 
in the bank was overdrawn more than $20,000 when the 
bank failed. 

Charles W. Wentz was vice-president and managing of- 
ficer of the bank. It had a president in name only. It had 
a cashier, but he recognized Wentz as the superior officer 
and deferred tu him. In some capacity Weutz had ex- 


126 NEBRASKA REPORTS. [Vou. 108 


State v. American State Bank. 


clusive control and management of the Wentz Company. 
He owned all of its stock and for practical purposes was the 
company itself. The business of both corporations was 
generally transacted in the same building with Wentz the 
controlling spirit in both enterprises. The transactions of 
the corporations were more or less intermingled. The 
bookkeepers in the bank kept the books for the Wentz 
Company. The two corporations occupied the same room 
and used the same counter, the same vault and the same 
safe. Each paid half the office rent. The officers of the 
Wentz Company were officers of the bank. There was no 
public sign to identify the corporate hand that accepted 
funds for the Wentz Company or manipulated the business 
devices used by Wentz in disbursing funds for the bank. 

Claimant was not an expert in high finance. With a 
3,000-dollar check which her father had given her she went 
into the bank to invest her money in the three notes and 
the mortgage for that sum. The check was payable to her. 
She indorsed her name on the back of it and gave it to 
Wentz. She did not name the bank or Wentz or the Wentz 
Company as indorsee. She was told by Wentz that the 
paper she had bought would be delivered to her in a few 
days. She did not separately distinguish Wentz as an in- 
dividual, Wentz as the Wentz Company, and Wentz as the 
bank, with his corporate medium of knowledge for the 
purpose of getting money into the bank and with his pri- 
vate ignorance for the purposes of disbursement. She did, 
however, stand in an open bank with a charter from the 
state. In common with the public at large she was im- 
pressed with the high standing won by banks generally 
through long periods of business rectitude. She thought 
she was leaving her check in the bank in a form available 
for her purchase upon delivery of the notes and the mort- 
gage which she had bought in the bank while dealing with 
Wentz, the managing officer of the bank. The appearance 
justified her confidence. 

The notes were traced into the hands of the receiver in 
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the following manner: When the account of the Wentz 
‘Company was heavily overdrawn and the bank itself was 
in danger of going to the wall March 15, 1920, Wentz took 
claimant’s notes to Lincoln and Omaha intending to use 
them for the benefit of the bank and the Wentz Company 
in raising money to apply on the overdraft of the latter. 
While he was a drunken, nervous wreck in Omaha, he 
there entrusted the notes to his wife. Missed from his 
bank the state department of trade and comnierce followed 
him and promptly found him. In Omaha the state sheriff 
took the papers from the wife of Wentz in his absence and 
gave them to the head of the state department of trade and 
commerce, to whom they were assigned March 22, 1920, by 
Wentz, while in a hospital in Lincoln. By mesne transfers, 
through officers representing the state department of trade 
and commerce, the receiver procured them. Assuming that 
those officers did not know that the notes belonged to 
claimant or that Wentz held them as trustee for her, was 
the receiver an innocent holder with authority to pay the 
debts or overdraft of the Wentz Company with the property 
of claimant? If the bank itself was chargeable with pre- 
‘vious knowledge of the facts or was chargeable with the 
knowledge of Wentz, the question must be answered in the 
negative. 

The secretary of the state department of trade and com- 
merce acted in an official capacity when he took the as- 
signment. As an individual he had no interest in the trans- 
action. He was prompted by a sense of public duty in the 
hope of saving a bank over which he had officially a super- 
visory control. The assignment therefore was accepted in 
the interest of the bank. The official representatives, 
through whom the notes were transferred to the receiver, 
acted in the same capacity as the secretary of the state 
department. In taking this paper at the time, under the 
circumstances, they were chargeable with previous knowl- 
edge imputable by law to the bank itself, while open for 
the transaction of banking business. If, however, an of- 
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ficer of the state department could by assignment acquire 
in the notes a right not available to the bank itself while 
solvent, the assignment would be a voidable preference 
under the federal bankruptcy act. Shear v. Ackerman, 
ante, p. 119. 

From the moment Wentz appropriated the check, assur- 
ing claimant that the notes would be delivered to her in a 
few days, he was her trustee for the purpose of holding her 
property and delivering it to her. As the sole controlling 
officer of the bank at the time, he directed it to receive 
and accept as a deposit in the name of the Wentz Com- 
pany the check with which the notes were bought. As such 
officer he knew all about the facts. The effect was to re- 
duce the overdraft of the Wentz Company $3,000 with the 
money of claimant. The business was transacted in such 
a manner and under such circumstances that the bank had 
no lawful way to escape either the agency or the knowledge 
of Wentz. He was claimant’s trustee at the time. Knowl- 
edge of that fact was imputable to the bank. It could not 
become an innocent purchaser or holder of claimant’s notes 
to pay an overdraft of the Wentz Company. The officers 
of the state department of trade and commerce and the re 
ceiver were in no better situation. There was no innocent 
holder and the notes were not assets of the bank. There 
are other reasons for reaching the same conclusion, but 
they need not be discussed. Equity traced the trust prop- 
erty without change in form from Wentz into the hands 
of the receiver and will restore it to the beneficial owner, 
the claimant. 

AFFIRMED. 
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STATE OF NEBRASKA VY. AMERICAN STATE BANK 
A. F. ACKERMAN, RECEIVER, APPELLANT, V. JAMES R. 
FARNEY, [NTERVENER, APPELLEE. 


FitrEpD Marcu 28, 1922. No. 22240. 


1. Banks and Banking: MISAPPROPRIATION OF FUNDS: IMPUTED 
KNOWLEDGE. Where the managing officer of a banking corporation 
deposits in his bank, in the name of another corporation of which 
he is also manager, money or checks belonging to a third person 
for whom such manager is agent and trustee, and receives and 
accepts the deposit for the bank as its sole directing authority, 
his knowledge of the rights of the beneficiary of the trust may be 
imputed to the bank. 


Trust Funps. Where a trustee deposits in a 
bank, in the name of a corporation of which he is manager, trust 
funds belonging to a third person, the bank at the time having 
knowledge of the facts, the bank may be held liable. to the hbene-. 
ficiary of the trust as a depositor, if the trust funds were wrong- 
fully paid out on checks of the trustee to pay an individual debt 
owing by him to the bank. 


APPEAL from the district court for Hamilton county: 
Epwarp E. Goop, JUDGE. Affirmed. 


Charles H, Matson, for appellant. 
Peterson & Devoe, contra. 


Heard before MorrissEx, C. J., ALDRICH and Ross, JJ., 
Hosarrt and PAINgE, District Judges. 


Rose, J. 

This is a controversy between A. F. Ackerman, receiver 
of the American State Bank of Aurora, Nebraska, an iv- 
solvent corporation, and James R. Farney, .claimant. 

In a proceeding by the state of Nebraska to wind up 
the affairs of the bank, Farney filed a claim for proceeds 
ot lands sold by him through the agency of the Wentz Com- 
pany, asserting the rights of a depositor and charging that 
Charles W. Wentz, managing officer of both the bank and 
the Wentz Gonpant collected for him his purchase money 
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and fraudulently deposited it in the bank to the credit of 
the Wentz Company, and that the bank accepted the de- 
posit with knowledge that it was a trust fund belonging to 
him and wrongfully disbursed it on checks of the Wentz 
Company to pay personal debts of the latter. The receiver 
objected to the allowance of the claim on the ground that 
claimant entrusted his purchase money to his own agent, 
the Wentz Company, a corporation that deposited it in its 
own name and checked it out before knowledge of claim- 
ant’s equities reached the bank. Upon a full hearing the 
district court found the issues in favor of claimant and al- 
lowed his claim as a depositor for a balance of $38,719.35 
and interest. The receiver has appealed. 

Questions of fact, of agency and of imputed knowledge 
are presented by the appeal and require a more detailed 
statement of the case. 

James R. Farney, claimant, owned two farms in Hamil- 
ton county and sold them through the agency of the Wentz 
Company. Between February 28, 1920, and March 15, 
1920, Wentz received from the purchasers for claimant the 
proceeds of the sales and deposited them in the bank to 
the credit of the Wentz Company. On its checks the bank 
paid out the purchase money of claimant. When the bank 
. failed the account of the Wentz Company was overdrawn 
more than $20,000. There was owing to claimant at the 
time purchase money to the extent of $38,719.85. He did 
not authorize the deposit in the name of the Wentz Com- 
pany, nor did he direct the bank to accept it as a deposit. 
Neither did he instruct the bank to make disbursements 
on the checks of the Wentz Company. In connection with 
these transactions he was not guilty of fraud or deceit or 
wrongdoing of any kind, but his demands for the balance 
of the proceeds of his farms, though traced in the form of 
trust funds from the purchasers through Wentz and the 
Wentz Company into the bank, have been unavailing. 
Shakespeare would have pleaded the defense of the bank 
in this language: 
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“Thou can’st not say I did it; never shake 

Thy gory locks at me.” ek 

The American State Bank commenced business as a com- 
mercial enterprise March 8, 1918. An officer of the state 
took charge of it in an insolvent condition March 17, 1920, 
and was succeeded by Ackerman, receiver, May 14, 1920. 
The bank has not-since been open for the transaction of a 
general banking business. 

The Wentz Company was a corporation dealing in real 
estate, farm loans, mortgages and insurance. 

Charles W. Wentz was vice-president and managing of- 
ficer of the bank. It had a president in name only. It had 
a cashier, but he recognized Wentz as the superior officer 
and deferred to him. In some capacity Wentz had exclu- 
sive control and management of the Wentz Company. He 
owned all of its stock and for practical purposes was the 
company itself. The business of both corporations was 
generally transacted in the same building with Wentz the 
controlling spirit in both enterprises. The transactions 
of the corporations were more or less intermingled. The 
bookkeepers in the bank kept the books for the Wentz Com- 
pany. The two corporations occupied the same room and 
used the same counter, the same vault and the same safe. 
Each paid half the office rent. The officers of the Wentz 
Company were officers of the bank. There was no public 
sign to identify the corporate hand that accepted funds for 
the Wentz Company or manipulated the business devices 
used by Wentz in disbursing funds for the bank. 

For the purpose of escaping liability for the disburse- 
ment of claimant’s money on the checks of the Wentz Com- 
pany, the receiver argues that Wentz and his company 
were the agents of claimant; that it was no part of the 
duties of Wentz, as an officer of the bank, to represent 
claimant in collecting and disbursing the proceeds of the 
sales; that, in transacting business for claimant, Wentz 
and the Wentz Company did not act for or in the interests 
of the bank; that Wentz was not the sole representative of 


132 NEBRASKA REPORTS. [ Vox. 108 


State vy. American State Bank. 


the bank in the transactions resulting in the deposit to the 
credit of the Wentz Company on the books of the bank; 
that Wentz, as manager of the Wentz Company, received 
and deposited the funds as agent of claimant; that the 
bank received and paid out the funds in good faith without 
actual or imputed knowledge of claimant’s equities. Jn 
this connection it is insisted that the cashier of the bank, 
without knowledge of the facts, made deposit slips direct- 
ing credit in favor of the Wentz Company on the books of 
the bank for the funds of claimant, and that other repre- 
sentatives of the bank also took part in the transactions. 
On evidence of this nature the finding that Wentz was the 
sole representative of the bank is challenged as being with- 
out support in the evidence and contrary to law. The posi- 
tion of the receiver is untenable, when the proper deduc- 
tions are drawn from the undisputed evidence. The Wentz 
Company was the agent of claimant in making the sales. 
Wentz drew the contracts of sale and the deeds transferring 
title. He collected the purchase price for claimant. He 
knew all about the facts. When he deposited the purchase 
money of claimant in the bank to the credit of the Wentz 
Company the funds became trust funds and Wentz and 
the Wentz Company became claimant’s trustees. There- 
after the Wentz Company could lawfully use or check out 
the funds of claimant as trustee only. The entries on the 
books of the bank did not change the relation of Wentz or 
his company to these funds or to claimant. The bank it- 
self, if chargeable with the knowledge of Wentz, could not 
lawfully use the trust funds for its own benefit or to pay 
the private debts of Wentz or of the Wentz Company. Ac- 
cepting a deposit is banking business and is a matter of 
interest to the bank. The effect of depositing claimant's 
money to the credit of the Wentz Company was to reduce 
the amount of its overdraft—a banking transaction of 
financial interest to the bank. The test of the bank’s 
knowledge is not what Wentz, its vice-president and man- 
ager, did as agent for claimant, but what he did with claim- 


Co 
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ant’s money while performing banking functions as the 
bank’s officer. 

Wentz was the dominant force in the bank. When he 
spoke his utterance was the law of the bank. When the 
cashier made a deposit slip, effective for the purpose of 
crediting claimant’s money on the books of the bank to 
the account of the Wentz Company, the cashier’s act was 
the act of Wentz. If the cashier did not get a peremptory 
order to make the deposit stip when he received from 
Wentz the checks for claimant’s purchase money, he acted 
pursuant to a business custom of Wentz which required 
funds belonging to clients ot the Wentz Company to be 
deposited to its credit in the bank. In cither case the will 
of Wentz was supreme and the act of the cashier was the 
mere impression of Wentz’s power. The bank received and 
accepted these funds. This was an act of the banking cor- 
poration and could be performed alone by a representative 
of the bank. Wentz offered the purchase money for de- 
posit to the credit of the Wentz Company and at the same 
time accepted it for the bank through its cashier. Claim- 
ant had no authority to select for the bank an agent to re- 
ceive and accept a deposit from himself or from any one 
else. The receiving and the accepting of claimant’s de- 
posit, therefore, were not independent acts of the cashier. 
but were banking acts of Wentz as vice-president and man- 
ager, operating through the cashier in this respect as a 
mere instrument of the fermer’s will. Notice to the bank- 
ing corporation, through its cashier, that Wentz deposited 
to the credit of the Wentz Company and accepted for the 
bank trust funds of the former’s clients was unnecessary, 
because Wentz, the managing officer, was the bank itself 
for practical business purposes aud he knew all about the 
facts. The finding that Wentz was the sole representative 
of the bank is the only proper conclusion from the evidence 
on this issue. 

The receiver also contends that the bank and Farney 
never entered into the relation of banker and depositor. 
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Wentz voluntarily undertook to manage for claimant his 
purchase money. He was himself the Wentz Company. As 
trustee for claimant Wentz and his company bore to the 
bank the relation of depositor. The trust fund went into 
the bank as a deposit subject to check. The bank was 
chargeable with knowledge of these facts. Claimant was 
therefore entitled to protection as a depositor. Strauss v. 
Ackerman, ante, p. 111. 
There is no error in the record, and the judgment is 
AFFIRMED. 


STATE, EX REL. FRANK EX. BALDWIN, APPELLANT, V. JAMES 
DORSEY ET AL., APPELLEES. 


FILep Marcy 28, 1922. No. 21910. 


1. Schools and School Districts: HicH ScHooLis: NONRESIDENT PUPIL: 
Turrion. Where a high school district receives a pupil from a 
school district which maintains a nine-months’ school, but main- 
tains no high school grades, the receiving district, under chapter 
153, Laws 1919, is entitled to receive $1.50 from the sending district 
for each week’s attendance by such nonresident pupil. 


: Where a high school district 
receives a pupil from a schol district, which is authorized under 
the law to send a pupil to such high school district, and the send- 
ing district, pursuant to chapter 153, Laws 1919, has become liable 
to the receiving district for the tuition of such pupil, neither the 
parent nor guardian of such pupil can be compelled to pay the re- 
ceiving district for the school privileges granted to such pupil. 


ScHoo. Laws: Construction. The public school laws 
are to be liberally construed so that all persons of school age, 
without. distinction -and without discrimination, may enjoy public 
school privileges. 


APPEAL from the district court for Thayer county: 
Ratreo D. Brown, Jupeée. ° Reversed, and writ allowed. 


Charles H. Sloan, Frank W. Sloan and Thomas J. 
Keenan, for appellant. 


J.T. McCuistion and J. P. Baldwin, contra. — 
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Heard before Letron, DEAN and Day, JJ., BEGLEY and 
HostTETLeR, District Judges. 


DEAN, J. 

This is a suit in mandamus brought by Frank E. Bald- 
win, relator. The respondents are the superintendent and 
the members of the board of education of the school dis- 
trict of Hebron in Thayer county. The Hebron school dis- 
trict maintains a 12-grade high school. Relator prayed 
for a peremptory writ commanding the respondents forth- 
with to permit his minor son, Dan Baldwin, to attend the 
Hebron high school without any charge except the statu- 
tory $1.50 a week which the high school district was then 
entitled to receive from school district No. 73, wherein: 
relator maintains a legal residence and wherein a levy 
was made to meet the tuition fee. District No. 73 main- 
tains a nine-months’ school, but it has no high school 
grades. On the final hearing the temporary injunction 
theretofore allowed was dissolved, the suit was dismissed 
and relator’s motion for a new trial was overruled. There- 
upon he entered into an appeal undertaking, the judgment 
was superseded and relator has brought the case here for 
review. 

The county superintendent of Thayer county, pursuant 
to chapter 152, Laws 1919, issued a certificate stating that 
relator’s son was entitled to free high school tuition. 
Upon presenting the certificate to respondents, Dan Bald. 
win was admitted to the school as a pupil and for a time 
he enjoyed the school privileges there afforded. After- 
wards an additional sum of $1.50 a week, over the amount 
allowed by statute, was demanded of relator by respon- - 
dents. Upon relator’s refusal to comply with the demand 
his son was denied further high school privileges and this 
suit followed. 

The suit comes under the provisions of sections 6813, 
6814, Rev. St. 1918, as respectively amended by éhaptors 
152, 153, Laws 1919. Chapter 152, Laws 1919, inter alia, 
provides: “Any public school district unable to furnish 
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accommodations to nonresident pupils, without construct- 
ting or renting additional buildings, hiring extra teach- 
ers, or for other reasonable cause, may refuse admission 
to any or all such nonresident pupils.” Chapter 153, Laws 
1919, inter alia, provides: “Every public school district 
granting free public high school education to nonresident 
pupils under the provisions of this act shall receive the 
sum of one dollar and fifty cents for each week’s at- 
tendance by each nonresident pupil from the public school 
district in which the parent or guardian of such nonresi- 
dent pupil maintains his legal residence, at the time the 
application is made, and such public school district is 
hereby made liable for the payment of such tuition.” 

The foregoing sections of the high’ school law are so 
clear that they are not susceptible of strained construc- 
tion. Chapter 152 plainly provides that, if certain condi- 
tions obtain within the district (describing them), such 
school district may refuse admission to any or all non- 
resident pupils. Chapter 153 just as plainly provides that, 
if free public high school education is granted to nonresi- 
dent pupils, the high school district shall receive for each 
pupil $1.50 a week to be paid by the school district of the 
parent’s or guardian’s legal residence. 

From time to time the legislature, evidently to meet 
changed conditions, has changed the tuition charge, and 
always on a rising scale, which may be made by the re- 
ceiving district against the sending district. In 1907 the 
charge was 75 cents a week. Laws 1907, ch. 121. In 1915 
it was raised to $1 a week. Laws 1915, ch. 119. Subse- 
quently it was raised to $1.50 a week. Laws 1919, ch. 
153. In 1921 the tuition fee was again raised to $3 a week. 
Laws 1921, ch. 50. The latter act, however, has no appli- 
cation here because it did not become effective until after 
this suit was commenced. 

Respondents have not pointed out any statute, appli- 
cable to the facts herein, which provides that high school 
districts may charge and receive more than the amount 
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fixed by the legislature, and we know of none. In State 
v. School District, 101 Neb. 268, there is an observation 
which is applicable to the present case. It is there said: 
“The school district is abundantly fortified against impo- 
sition by reason of the statutory right that is given to it 
to deny admittance when its school accommodations and 
facilities are insufficient to give proper care and atten- 
tion to its own resident pupils as well as to those seeking 
admittance from another school district.” 

A review of the legislation of this state in respect of the 
public school system shows that the legislature jealously 
guards its supervision to the end that the constitutional 
provision for free instruction in the public schools shall 
in all respects be fulfilled. Const. art. VITI, sec. 6. With 
this purpose in mind the legislature has prescribed a 
course of study for the first eight grades, and for the high 
school grades it has provided that a high school manual 
shall be issued jointly by the University of Nebraska and 
the state superintendent. Laws 1919, ch. 152. 

In the case before us the evidence of some of the teach- 
ers discloses that the high school course at the Hebron 
school included several subjects which were not em- 
braced in nor required by the high school manual, and 
hence it was not required that such subjects be taught 
in the high school in order to qualify it to accept pupils 
and to receive the statutory tuition fees from the school 
districts from which they were sent. It follows that a 
high school district that receives nonresident pupils from 
another school district, and “which adds subjects or 
courses of study which are not required by the high school 
manual, nay not for that reason require the sending 
school district to pay tuition fees for its high school privi- 
leges in excess of the tuition fee fixed by the legislature. 
Neither the parent nor the guardian of a nonresident 
pupil, under the facts in the present case, can be required. 
to pay a tuition fee to a receiving school district. 

The decisians of this court uniformly disclose that the 
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school laws have been liberally construed so that all per- 
sons of school age without distinction and without discrim- 
ination may enjoy public school privileges. Martins »v. 
School District, 101 Neb. 258; State v. School District, 
101 Neb. 263; School District v. Wilson, 101 Neb. 683; 
Meyer v. State, 107 Neb. 657. We are not in agreement 
with respondents’ contention that the amendments of 1919 
in question here are unconstitutional. Wilkinson v. Lord, 
85 Neb. 136; State v. School District, 101 Neb. 263; School 
District v. Wilson, 101 Neb. 683. The holding is that, 
under the facts herein, and the school law, as construed in 
the former decisions of this court, relator’s son is entitled 
to attend the Hebron high school and to enjoy its privi- 
leges in all respects the same as the children of parents 
who are lawful residents in the district. 

The judgment of the district court must be, and it hereby 
is, reversed and the relief prayed for by relator is allowed. 

REVERSED, AND WRIT ALLOWED. 


STATE, EX REL. ABEL V. SHOTWELL, APPELLEE, Vv. E. M. 
LEFLANG ET AL., APPELLANTS. 


FILep Marcu 28, 1922. No. 21946. 


1. Nuisance: Disogperty House: Evimence. In a_ prosecution 
brought under chapter 63, Laws 1911, being sections 8775-8784, 
Rev. St. 1913, for keeping a place for prostitution, evidence of the 
general reputation of the place and of the persons frequenting it, 
together with other pertinent facts and circumstances relevant to 
the issue, are sufficient to warrant conviction. Particular acts of 
Prostitution need not be shown by the state. Drake v. State, 
14 Neb. 535. 


2. Appeal in Equity: Trrat pe Novo. “Upon appeal in actions in 
equity, this court is required by the statute to try the issues 
de novo, without reference to findings of the trial court; but, when 
the testimony of witnesses orally examined before the court upon 
the vital issues in the case is conflicting, so that it would be im- 
possible that both versions of the transaction can be true, this 
court will consider the fact that the trial court observed the wit- 
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nesses and their manner of testifying, and must have accepted 
one version of the facts rather than the opposite.” Shafer v. Bea- 
trice State Bank, 99 Neb. 317. 


AprraL from the district court for Douglas county: 
ARTHUR C. WAKELEY, JUDGE. Affirmed. 


Baker & Ready and H. Silverman, for appellants. 
Abel V. Shotwell and Raymond T. Coffey, contra. 


Heard before Lerron, Dean and Day, JS, CLEMENTS 
(E. J.) and W UCR District J udges. 


DEAN, J. 

This is an injunction suit brought in the name of the 
state by the county attorney for Douglas county to abate 
a nuisance under chapter 63, Laws 1911, being sections 
8775-8784, Rev. St. 1913, and known as the Albert law. The 
petition alleged generally that defendants were the owner 
and lessee, respectively, of the Havens hotel, having 80 
rooms, and that the premises were occupied and used by 
“defendant Izzy Fiedler for the purpose of lewdness, as- 
signation and prostitution.” The prayer of the. petition 
in effect is that defendants be perpetually enjoined from 
leasing or using the property for the unlawful purposes 
charged, and that the nuisance be abated and the contents 
of the building sold pursuant to the act in question. De- 
fendants’ answer is a general denial ‘of the allegations of 
the petition except as to the fact of occupancy of the build- 
ing by defendant Fiedler as a tenant. 

The court found that defendants were the owner and 
lessee respectively of the hotel building and premises; that 
the building was occupied and used -by Fiedler, the tenant, 
for the purpose of lewdness, assignation and prostitution, 
and that the premises constituted a nuisance. It was de- 
creed that defendant Fiedler be enjoined from using the 
building or premises or permitting the use thereof for the 
unlawful purposes complained of, and that the fixtures, 
furniture and other movable property be removed there- 
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from and that the building be closed and so remain until 
the further order of the court. Upon defendants’ request 
the court ordered that all of the decree be superseded, ex- 
cept that portion which prohibits the use of the building 
or permitting its use for the purpose of lewdness, assigna- 
tion or prostitution, upon the giving of a $2,000 bond. The 
court’s order was coniplicd with and an appeal has been 
prosecuted to this court. 

This suit was begun November 1, 1920. In January and 
February of that year the hotel was raided by a company 
of the police force known as the moral squad. In Septem- 
ber, 1920, the place was raided at least twice by the same 
officers, the last raid being made the 22d of that month. 
Six or eight women were then apprehended, one of them 
being a notorious character of long standing who was ar- 
rested in a raid of the same premises February 15, 1920. 

There is evidence tending to prove that the officers 
raided the house several times within a period of about a 
year before the trial, and that on one occasion they ar- 
rested four or five women and at another time eight were 
arrested. Some of the persons so taken, but not all, were 
convicted and fined in police court. A captain of police 
testified that, within the year preceding, he arrested a 
woman who stayed at the hotel who was soliciting men on 
the sidewalk as they passed the building, and that she was 
convicted in police court. Another, who was painted and 
powdered and gowned in silk, and who protested that she 
was a hotel chambermaid, was arrested, convicted and 
fined. An officer testified that in December, 1920, four 
women were arrested at the Havens hotel and all were 
convicted and fines imposed. There was much more evi- 
dence of the same sort going to show that the premises had. 
a bad reputation, but we will not discuss the details, which 
are set forth at length in a fairly voluminous record. 

Many witnesses were examined at considerable length on 
the part of defendant. Some men and some women testi- 
fied to having lived at the hotel for some time. They 
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said they never saw a lewd woman there, nor did they ob- 
serve any improper conduct by any person about.the place, 
and that they did not even suspect the house of having a 
bad reputation, though some knew that its former reputa- 
tion was bad. 

In the oral argument complaint was made that no record 
of the conviction of the women was introduced in evidence. 
It was not incumbent on the state to do so in view of sec- 
tion 8777, Rev. St. 1913, which expressly provides that evi- 
dence of the general reputation of the place shall be ad- 
missible for the purpose of proving the existence of the 
nuisance complained of. In Drake v. State, 14 Neb. 535, 
it was held that general reputation of the house and of the 
persons frequenting it, together with other pertinent facts 
and circumstances relevant to the issue, are sufficient to 
warrant conviction, and that it is not necessary to show 
particular acts of prostitution. State v. Ballew, 26 S. 
Dak. 494; State v. Flynn, 175 Ta. 604; Gregg v. People, 65 
Colo. 390; Botts v. United States, 155 Fed. 50. We are 
convinced from the evidence that the immoral practices 
charged as having been committed on the premises were 
so committed with defendants’ knowledge. 

This being an action in equity, we have tried the case 
de novo as required by law and, notwithstanding the con- 
flict in the evidence, we are convinced that, in view of the 
record, our conclusion is supported by the great weight of 
the evidence. However, in reaching the conclusion herein 
announced we have considered the fact that, as pointed out 
in Shafer v. Beatrice State Bank, 99 Neb. 317, the trial 
court had an opportunity to observe the witnesses and their 
demeanor, an opportunity which is, of course, denied a 
court of review. 

We do not find reversible error. The judgment of the 
district court is 

AFFIRMED, 
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Henry DUHRKOPF, APPELLANT, V. GEORGE BENNETT ET AL., 
APPELLEES. 


Fivep Marcu 28, 1922. No. 22340. 


1. Master and Servant: AcTION FoR COMPENSATION: Bar. Evidence 
examined, and veld that plaintiff is barred from maintaining his 
suit under the provisions of the workmen’s compensation act, 
where such suit is commenced more than one year after the in- 
juries have been sustained. 


2. Statutes: SraruTory RieuTs: COMPLIANCE WITH STATUTE. Where 
a right has been created by statute which did not exist at the 
common law, the legislature may impose restrictions thereon, and 
the conditions so imposed qualify and are an integral part of the 
act and must be fully complied with in the manner therein pre- 
scribed. 


3. Master and Servant: CoMPENSATION: SETTLEMENT aS Bar. Where 
an employee has sustained personal injuries and has entered into 
a settlement agreement with his employer on account thereof and 
has accepted the agreed amount in full settlement, such employee 
cannot, in the absence of mistake, deceit or fraud, thereafter main- 


; tain an action under the workmen’s compensation act. 


APPEAL from the district court for Lancaster county: 
Wutarp E. Stewart, Jupee. Affirmed. 


R. J. Greene, for appellant. 
Frampton & Polk and Peterson & Devoe, contra. 


Heard before Lerron, DEAN and Day, JJ., BLACKLEDGE 
and TEWELL, District Judges. 


DEAN, J. 

Plaintiff applied to the compensation commissioner to 
recover compensation for personal injuries resulting from 
an accident alleged to have arisen out of and in the course 
of his employment while he was in the employ of George 
Bennett and Charles Warner, defendants. Upon a final 
hearing the commissioner dismissed the case. His appeal 
to the district court was likewise dismissed, and he has 
brought the case here for review. 
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The chronology respecting the material facts leading up 
to the commencement of this suit, and the facts involved 
herein, so far as material here, follow: January 3, 1918, 
the accident happened. December 18, 1918, defendant 
Bennett settled with plaintiff for $2,000, the settlement 
agreement providing generally that the sum named there- 
in “is in full and complete satisfaction of all claims of 
every description and kind on account of injuries sustained 
as above stated.” February 21, 1921, plaintiff began his 
suit before the compensation commissioner. July 9, 1921, 
the suit was dismissed by that official, on the ground that 
it was barred by the provisions of the workmen’s compen- 
sation act, namely, section 3679, Rev. St. 1913, as amended 
by section 14, ch. 85, Laws 1917. Within the statutory 
time plaintiff appealed to the district court, and his ap- 
peal, all as hereinbefore noted, was there dismissed. 

So far as applicable here the section of the act in ques- 
tion provides: “In case of personal injury, all claim for 
compensation shall be forever barred unless, within one 
year after the accident, the parties shall have agreed upon 
the compensation payable under this act, or unless, within 
one year after the accident, one of the parties shall have 
filed a petition as provided in section 8680 hereof.” 

Defendant Bennett contends that plaintiff, by accepting 
the $2,000, “elected to make a common-law settlement, and 
‘elected not to avail himself of the provisions of part II of 
the compensation act.” He contends that, in view of the 
settlement, plaintiff is estopped from maintaining this 
suit. Counsel further pleaded that, because Bennett did 
not have his liability insured under the “provisions of sec- 
tion 3687, Rev. St. 1913,” he is therefore deemed to have 
elected not to come under part IT of the act. Section 3687 
was amended in 1917 (Laws 1917, ch. 85, sec. 21) and, in 
addition to the provision for the insurance of liability, the 
act as amended provides that an employer has the option 
to insure or to “furnish to the compensation commissioner 
satisfactory proof of his financial ability to pay direct the 


144 NEBRASKA REPORTS. [ Vou. 108 


Duhrkopf v. Bennett. 


compensation in the amount and manner and when due 
as provided for in this act.” In view of the facts before 
us and of our conclusion herein, the amendment of section 
38687 has no bearing upon the controversy between the 
parties. 

It appears that under the express provisions of the 
workmen’s compensation act, hereinbefore cited, plaintiff’s 
‘suit is barred. It follows that neither the compensation 
commissioner nor the district court erred in dismissing 
the suit. The argument in the reported cases which sup- 
ports our conclusion is based on the theory that, the remedy 
provided by the act being complete in itself and being a 
departure from the commontlaw remedy, the period of 
limitation for beginuing suit which is named in the act 
controls, to the exclusion of the general act of linitations 
with respect to the time within which actions generally. 
may be commenced. In Siwaney v. County of Gage, 64 
Neb. 627, it was held that an action to recover, under a 
special statute which was held to be complete in itself, for 
damages occasioned by. a defective bridge could not be 
maintained unless it was commenced within 30 days after 
the injuries complained of, that being the limitation pro- 
vided by the act. 

Massachusetts has a provision in its employers’ liability 
act which is similar to ours. It was there held that an 
action thereunder must be brought within a year after the 
accident, and that the act is not a mere statute of linita- 
tion but states a condition precedent to a right of action. 
McRae v. New York, N. H. d H. R. Co., 199 Mass. 418. To 
substantially the same effect are the following cases: Mor- 
rison v. Baltimore & 0. R. Co., 40 App. D. C. 391; Partee 
», St. Lowis & 8. F. R. Co., 204 Fed. 970. In Bement v. 
Grand R. & IT. R. Co., 194 Mich. 64, it was held that to 
maintain a suit under the federal employers’ liability act 
it must be commenced within the time therein limited. 

From the decisions and law writers we gather that 
where a right has been created by statute which did not 
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exist at the common law the legislature may impose re- 
strictions thereon, aud the conditions so imposed qualify 
and are an integral part of the act and, must be fully com- 
plied with in the manner therein prescribed. In 25 Cyc. 
_ 1021, on this subject, it is said generally that the time fixed 
in the act for beginning suit becomes a limitation or con- 
dition on the right created by the legislature and is con- 
trolling. 

Plaintiff argues that the “lump sum” settlement between 
plaintiff and Bennett is of no effect because it was not 
approved by the compensation commissioner nor by the 
district court. The argument on this point is not tenable 
because plaintiff did not begin his suit before the compen- 
sation commissioner for more than three years after he 
sustained the personal injuries of which he complains, and 
which was more than tivo years after the settlement. 
Plaintiff also introduced in evidence a waiver of the stat- 
ute ot limitations by defendant Bennett dated June 18, 
1918, upon which he relies. The instrument in question 
does not name any consideration. However, it provides 
generally by its terms that Bennett-should waive the oper- 
ation of the statute “for a period of at least four years 
from the date of the injury.” In any event the settlement 
by plaintiff under date of December 18, 1918, which is alse 
in evidence, effectually disposes of the waiver. 

In passing it may be noted that plaintiff began an action 
against defendant Warner on account of the personal in- 
juries sustained by him, but he was not successful in his 
suit. It is not disclosed that an appeal was prosecuted 
from the adverse judgment which was rendered against 
him. 

Other questions have been raised in the respective briefs 
which we do not find it necessary to discuss. The judg- 
ment of the district court is right, and it is 

AFFIRMED. 
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FreD MUHLBACH, APPELLEE, V. ILLINOIS BANKERS LIFR 
ASSOCIATION, APPELLANT. 


FiLEp Marcu 28, 1922. No. 21960. 


1. Insurance: APPLICATION: EXPRESSION oF OPINION. The question 
in the applicaton, ‘“‘Have you, either of your grandparents, parents, 
uncles, aunts, brothers or sisters, wife or children, been afflicted 
with consumption, insanity or mental derangement, scrofula, or 
any hereditary disease?” cails for an expression of opinion, judg- 
ment and belief, and not for a statement of fact based on personal 
knowledge. 


MISREPRESENTATIONS. An untrue representation 
made be the insured in his application, where the question elicit- 
ing such statement calls for matters of opinion, judgment, or be- 
lief, will not avoid a policy issued thereon, unless it is shown that 
the misrepresentation was knowingly made with intent to deceive. 


3. ; : : QUESTION ror Jury. Evidence ex- 
amined, and held that whether the answer to the question in the 
application was knowingly made with the intention to deceive 

. Was a question for the jury to determine. 


Derense. Section 3187, Rev. St. 1913, 
does not prevent an insurance company from defending, in an 
action brought to recover upon a policy, on the ground that fraudu- 
lent representations were made by the insured in his application 
for insurance, where such representations related to matters mate- 
rial to the risk, and where if a true answer had been made no 
contract of insurance would have been entered into. In such 
case, the right of such defense is not defeated by a showing that 
the false statement did not contribute to the loss. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed. 


F. B. Baylor and A. Moore Berry, for appellant. 
Thomas Lynch, contra, 


Heard before “Leroy, Dean and Day, JJ., BLack- 
LEDGE and TEWELL, District Judges. 


Day, J. 
Action to recover on a life insurance policy, brought by 
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the beneficiary. Judgment for plaintiff. Defendant ap- 
peals.- 

On November 1, 1918, Nick Muhlbach, a young man not 
quite 21 years of age, made application to defendant com- 
pany for a life insurance policy upon his life in the sum 
of $2,000, requesting therein that his father; the plaintiff, 
be named as beneficiary. The policy was issued November 
19, 1918, and a few days later delivered to the insured. 
Early on the morning of January 21, 1919, the lifeless body 
of the insured, clad only in a union suit, was found lying 
at the base of a windmill about 200 yards distant from the 
house. 

Two defenses were interposed : First, that the policy was 
obtained by fraud, in that the insured in answer to a ques- 
tion in his application stated that neither of his parents 
nor his sister had ever been afflicted with insanity, which 
answer was false and untrue, and known by the insured to 
be false and untrue at the time it was made; that the in- 
formation sought to be elicited by the question was mate- 
rial to the risk, and that in issuing the policy the de- 
fendant company relicd upon the answer given as being 
true. The second defense alleged that the insured came to 
his death by suicide, and under the terms of the policy 
under this contingency no liability existed. The circum- 
stances leading up to his death were such that it was 
proper to leave to the determination of the jury the ques- 
tion whether he came to his death by suicide. The trial 
court submitted the issue of suicide to the jury in the form 
of a question to be answered yes or no, and reserved the 
issue of fraud for its own determination. The jury an- 
swered the question submitted to it in the negative. The 
court thereupon resolved the other issue against the de- 
fendant, and entered judgment on the verdict in favor of 
the plaintiff for the amount of the policy. 

The principal contention of the defendant arises over 
the disposition of the issue of fraud. It is now urged that 
the court should have directed a verdict for the defendant © 
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upon the evidence in support of that issue, and, failing 
to do this, the court should have at least submitted that 
issue to the jury. The argument in support of the de- 
fendant’s contention discusses the question from various 
angles, which will appear in the course of the opinion. The 
application signed by the insured contained a stipulation, 
in substance, that the answers made by him in the appli- 
cation, as well as in the medical examination, were war- 
ranted to be full, complete and true, and that any untrue 
answers as to his personal or family history would forfeit 
any policy which might be issued thereon. The untrue 
answer upon which the defendant relies to defeat the 
policy is found in the medical examination, the question 
and answer being as follows: “Q. Have you, either of 
your grandparents, parents, uncles, aunts, brothers or sis- 
ters, wife or children, been afflicted with consumption, in- 
sanity or mental derangement, scrofula, or any hereditary 
disease? A. No.” The testimony of the examining physi- 
cian shows that he read this question to the insured and 
wrote down the answer as given by him. That the infor- 
mation sought to be elicited by the question was material 
to the risk is shown by undisputed testimony. The officers 
of the defendant company testified that under no circum- 
stauces would the company issue a policy upon the life of 
a person where his family history shows that both parents 
have been afflicted with insanity. It was shown beyond 
doubt that the father, mother, and sister of the insured 
had been afflicted with insanity. Although it is suggested 
in the argument that the answer to the question was a war- 
ranty as distinguished from a representation, we do not 
understand the defendant to place much reliance upon 
that position. This court has on several occasions an- 
nounced the rule to be applied in determining whether 
answers in an application for life insurance are war- 
Lanties or representations. In Royal Neighbors of Amer- 
«av. Wallace, 64 Neb. 330, in referring to certain ques- 
tions in the applications, the court said: 
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“Many of them are of such a character that no person, 
however honest his intentions, could answer them with 
any degree of assurance that each of his answers was liter- 
ally true. To hold that such questions and answers amount 
to warranties would be to impute bad faith to the associa- 
tion in pretending to enter into a contract of insurance 
with the insured which could become binding upon it 
by the merest chance.” 

In determining whether an answer to a question in an 
application for life insurance is to be regarded as a war- 
ranty or a representation, the court will take into consid- 
eration the situation of the parties, the subject-matter, the 
Janguage employed, and will construe a statement made as 
a warranty only when it clearly appears that such was the 
intention of the contracting parties. This court has had 
occasion to consider cases wherein the questions and an- 
swers were analogous to the one now before us, and has 
held that they were representations, and not warranties. 
Aftna Ins. Co. v. Simmons, 49 Neb. 811; Kettenbach v. 
Omaha Life Ass’n, 49 Neb. 842; Goff v. Supreme Lodge 
Royal Achates, 90 Neb. 578. Under the principle an- 
nounced in the foregoing cases, we think it must be held, 
regardless of the stipulation signed by the insured, that 
the answer made by him was a representation. 

The first argument advanced by the defendant in sup- 
port of its position that the court should have directed a 
verdict in its favor is based upon the theory that where an 
untrue answer is made in an application for insurance re- 
lating to a matter material to the risk, and which is relied 
upon by the insurer in issuing the policy, such misrepre- 
sentation avoids the policy, regardless of the good or bad 
faith of the applicant in making the answer. A number 
of authorities are cited supporting this view from other 
jurisdictions, but this court has consistently held to a line 
of demarcation between classes of representations in ap- 
plications for insurance. Where the question in the appli- 
cation calls for an answer peculiarly within the knowledge 
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of the applicant, an untrue answer relating to a matter 
material to the risk and relied upon by the insurer will 
avoid the policy. In Seal v. Farmers & Merchants Ins. Co., 
59 Neb. 253, the application was for fire insurance, in which 
the insured falsely stated there were no liens upon the 
premises, and it was held the false statement avoided the 
policy. In Swanback v. Sovereign Camp, W. O. W., 108 
Neb. 34, ‘the insured falsely stated that he had never been 
rejected by any other insurance company in applying for 
life insurance, and it was held that the false statement 
avoided the policy. It will be observed that the questions 
asked in these cases called for information peculiarly with- 
in the personal knowledge of the applicant. But where the 
question propounded to the applicant from its very nature 
calls for matters of judgment, opinion, or belief, the same 
rule does not and should not obtain. In such case an un- 
true statement made by the insured in his application will 
not avoid the policy, unless it is shown that the misrepre- 
sentations were knowingly made with intent to deceive the 
company. tna Life Ins. Co. v. Rehlaender, 68 Neb. 284; 
For v. Scandinavian Mutual Aid Ass’n, 104 Neb. 725. In 
Royal Neighbors of America v. Wallace, 73 Neb. 409, it 
is held: 

“An incorrect or untrue answer in an application for 
life insurance in reference to matters of opinion or judg- 
ment will not avoid the policy if made in good faith and 
without intention to deceive.” 

“An untrue answer in an application for life insurance 
in regard to matters which are shown to be within the 
knowledge of the applicant and are material to the risk 
will avoid the policy.” 

In the foregoing cases the court was considering ques- 
tions and answers which were similar to the one in the 
case at bar. Upon the authority of those cases we think 
it must be held that the answer to the question now under 
consideration was a mere expression of belief and so un- 
derstood by the parties. 
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The defendant further urges that upon the entire testi- 
mony it has shown that the insured had knowledge that 
the answer he made in his application was untrue, and, 
therefore, the court should have directed a verdict in its 
favor, or at least submitted to the jury the question of 
whether the insured knew of the existence of insanity in 
his family. This involves an examination of the evidence. 

The record shows without doubt that both of insured’s 
parents.were adjudged insane, and, strange as it may 
seem, both of them were committed to the hospital for the 
insane in this state on April 3, 1902. The mother never 
recovered, and died an inmate of that institution in Febru- 
ary, 1906, and was buried in the hospital cemetery. The 
father after the expiration of ten weeks, was paroled and 
permitted to return to his home, being at that time in good 
mental and physical condition, and some months later he 
was discharged. The record further shows that Maymie, a 
sister of the insured, became insane in August, 1918, and 
on January 17, 1919, was committed to the hospital for 
the insane in this state. It appears that the three persons 
above hamed were committed to the hospital from Web- 
ster county, and that at the time the father and mother 
were adjudged insane the insured was four years old. At 
that time the sister Maymie was taken into the family of 
Dr. Wegmann, who resided in Webster county, where she 
remained until August, 1918. The insured and an older 
brother were taken into another family until the return 
of the father. When the father was paroled he returned 
to Webster county, and soon thereafter took his two sons 
to Hooker county, some 200 miles distant, where he es- 
tablished a new home. The insured continued to reside 
there until his death. It was shown by the older brother 
that the question of insanity of the parents was never men- 
tioned in the home, and that none of the members of the 
family attended the mother’s funeral. Dr. Wegmann 
testified that he first observed symptoms of mental failing 
in Maymie in August, 1918; that she was very nervous, 
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and appeared to be greatly exercised for fear her brothers 
might be killed in the war; that he thereupon wrote to the 
older brother calling his attention to her condition, and 
that he came at once to Webster county to talk the matter 
over; that it was then decided that it would be best that 
she be taken to Bailey’s Sanitarium for treatment, and 
that the older brother and the insured each sent a check 
for $50 to aid in paying the expenses. The older brother 
testified that he told the insured that Dr. Wegmann had 
said that Maymie was very nervous, and that she ought to 
be taken to a sanitarium for rest. He also testified that 
he did not understand himself that the sanitarium was an 
institution for the treatment of mental diseases. 

Under all of the facts and circumstances presented by 
the record, the court would not have been warranted in 
directing a verdict for the defendant; but we are inclined 
to the view that the court should have submitted to the 
jury the question as to whether the insured knew that his 
parents and sister had been afflicted with insanity. 

The defendant also urges that the judgment contains no 
finding with respect to the issue of suicide or the issue of 
fraud, and for that reason the judgment must be reversed. 
As before intimated the question of suicide was submitted 
to the jury in the form of a question only, to be answered 
yes or no, and there was no general finding by the jury or 
in the judgment in favor of the plaintiff upon that issue, 
nor upon the issue of fraud. Of course, a judgment must 
be based upon findings or a verdict of a jury. The omis- 
sion of findings was clearly an oversight. Were this the 
only question in the case, we think it might be corrected 
without a retrial. As it is not likely to occur again, it 
would seem that no further discussion is necessary. 

The plaintiff seeks to justify the action of the trial court 
by applying the provisions of section 3187, Rev. St. 1913, 
to the facts of this case. It is urged that the untrue state- 
ments in the application did not contribute to the loss, and 
that, therefore, under the provisions of the statute above 
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referred to, the court was warranted in resolving the issue 
of fraud in favor of the plaintiff. We think the plaintiff's 
counsel have taken too narrow a view of this provision of 
the statute. This section reads as follows: 

“No oval or written misrepresentation or warranty in 
the negotiation for a contract or policy of insurance by 
the insured or in his behalf, shall be deemed material or 
defeat or avoid the policy or prevent it attaching unless 
such misrepresentation or warranty deceived the company 
to its injury. The breach of a warranty or condition in 
any policy of insurance sall not avoid the policy nor avail 
the insurer to avoid liability unless such breach shall exist 
at the time of the loss and contribute to the loss, anything 
in the policy or contract of insurance to the contrary 
notwithstanding.” , 

It will be observed that this section of the statute is di- 
vided into two clauses. The first relates to matters of 
statements in the negotiations for the insurance, and it is 
declared that misrepresentations in procuring the insur- 
ance cannot be availed of as a defense, unless such mis- 
representations deceived the company to its injury. The 
second clause of the section relates to breaches of condi- 
tions in the policy after it becomes effective, and it is de. 
claved that a breach of such conditions shall not avail the 
insurer to avoid liability unless such breach shall exist at 
the time of the loss and contribute to the loss. It seems 
plain that the question now before us arises under the first. 
clause of the section above quoted. The statute was never 
‘intended to deprive an insurance couipany of the defense 
of fraud in the negotiations for the contract of insurance. 
On the contrary, by its very terms it is said that the mis- 
representations shall not avoid the policy unless the mis- 
representations deceived the company to its injury. If, 
through the untrue statement of the insured, the defendant 
was induced to issue the policy, and thus become obligated 
under its contract, when it would not have done so had a 
truthful answer been made, it would seem clear that the 
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defendant was deceived to its injury, and the statute above 
quoted would not apply. 

From what has been said, it follows that the judgment 
should be reversed and the cause remanded for further 
proceedings. 

2 REVERSED. 


LINCOLN TRACTION COMPANY, APPELLEE, V. OMAHA, LIN- 
COLN & BRATRICE RAILWAY COMPANY, APPELLANT. 


FILED Marcu 29, 1922. No. 21942. 


1. Injunction: Streer Raitways: USE or Streers. It is not neces- 
sary, in order that a street railway company question the authority 
of another street railway company to construct tracks upon the 
streets of a city, so as to handle business which the first company 
is lawfully carrying on, that the first company should have an ex- 
clusive franchise, but, where it has a lawful right to carry on a 
street railway business, its right is exclusive as against any person 
or company which attempts to operate in competition with it upon 
streets where the second company has no legal authority to go. 


: : GRANT OF POWERS: IRREGULARITIES. 
A right accruing to a street railway company, by virtue of its con- 
struction and operation of street railway lines, under an irregular 
grant of power from the city, and which grant was given by the 
approval of a vote of the majority of the electors of the city, is 
a property right which cannot unlawfully be interfered with, and 
such company is entitled to protection against unlawful encroach- 
ment upon its business by another company, ‘the same as if the 
franchise grant to it had been regular. 


ive) 


Street Railways: Grant of PowrERS: Construction. The grant 
of powers under a franchise to a street railway company is to be 
construed most strictly against the company, and, where the grant 
to go upon particular streets is not expressly made, or does not 
follow by necessary implication from the grants which are made, 
or where there is any doubt about the matter, the holding will be 
against the grant. 


Use oF STREETS: Joint Use or Tracks. A local street 
railway company, with its tracks upon the city’s streets, does not 
have the exclusive right to the use of those streets, and, though 
its trackage system and appurtenances are private property, it 
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may, by legislative authority, be compelled to permit another com- 
pany, where proper conditions are imposed and where compensa- 
tion is provided, to use a portion of its tracks, if the public interest 
will be promoted thereby, and if the rendition of that use does 
not result in such detriment or prejudice to the company affected 
as to make the regulation unreasonable. 


- Powers or City Counci.. The statute (Laws 
1917, ch. 216, sec. 9), providing that the city council may require 
a local street railway company to permit an interurban company to 
use its tracks, so that the interurban company may enter the city 
and have terminal facilities therein, ig not broad enough in scope 
to authorize the city council to grant to an interurban company the 
right to use other tracks of the street railway company for the 
purpose of extending the interurban’s local street railway business 
within the city and of diverting to its own lines street railway busi- 
ness which would otherwise have gone to the local company. 


APPEAL from the district court for Lancaster county: 
T’REDERICK EX. SHEPHERD, JupGE. Affirmed. 


D. J. Flaherty and T. 8S. Allen, for appellant. 


Field, Ricketts & Ricketts, Hall, Baird & Williams and 
I. J. Hainer, contra. 


Heard before Morrissey, C. J., Rose, ALDRICH and 
ILANsBunG, JJ.. DICKSON and STAUFFER, District Judges. 


F'LANSBURG, J: 

This was an action brought by the Lincoln Traction 
Company, plaintiff, against the Omaha, Lincoln & Beatrice 
Railway Company, defendant, to enjoin the defendant 
from building some 600 feet of street railway track in the 
streets of the city of Lincoln, and to enjoin the defendant 
from using, for the purposes of its own railway business, 
certain street railway tracks belonging to the plaintiff. 
The injunction was allowed and defendant appeals. 

The Lincoln Traction Company is a Nebraska corpora- 
tion and owns and operates a system of strect railway in 
the city of Lincoln. 

The Omaha, Lincoln & Beatrice Railway Company is a 
corporation, operating an interurban railway. Its tracks 
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enter the city from the east, and then pass within some 
600 feet of the entrance to the farm campus of the Ne- 
braska University, and proceed along the streets of the 
city in a westerly direction until Fourteenth street is 
reached, when the tracks proceed south, passing the east 
side of the city campus of the University; the city and 
farm campus being about two and three-quarters miles 
apart. These tracks, therefore, furnish a reasonably direct 
route between the university city campus and the uni- 
versity farm campus, except that at the farm campus, the 
tracks, at their nearest point, pass the farm entrance at 
some 600 feet distant, and at the city campus the tracks 
pass along the east instead of the south side, and several 
hundred feet distant from the south and main entrances to 
the city campus. The defendant Omaha, Lincoln & Bea- 
trice Railway Company proposes to construct a track from 
the nearest point on its main line, so as to extend to the 
entrance to the farm campus. That track would pass 
along and over Idlewild Drive in the city of Lincoln, and 
would be some 600 feet in length. The construction of 
that track the plaintiff seeks to enjoin. 

The Omaha, Lincoln & Beatrice Railway Company also 
proposes to use certain tracks, which belong to the plain- 
tiff Lincoln Traction Company, located south of the city 
campus of the University of Nebraska, and which pass di- 
rectly in front of the south entrances to such city campus, 
so as to be able to go around a loop, formed by its tracks 
and the tracks of the Lincoln Traction Company, and so 
as to be able to pass its cars, over plaintiff’s tracks, in 
front.of the south entrances. 

By adding these two facilities to its present system, the 
Omaha, Lincoln & Beatrice Railway Company would have 
a trackage by which it could render a street railway serv- 
ice from the city campus to the entrance to the farm 
campus by a more direct route than could the plaintiff 
Lincoln Traction Company. 

For some years the Lincoln Traction Company has been 
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rendering street railway service between the farm campus 
and the city campus by, in part, using the trackage facili- 
ties of the Omaha, Lincoln & Beatrice Railway Company, 
under an agreement and lease, entered into by and between 
the two companies, but the rights under that agreement 
have been declared terminated, and, as we do not consider 
the status of the parties under that agreement material in 
this case, that agreement, or the operation by the compa- 
nies thereunder, will not be further mentioned. - 

The Lincoln Traction Company, however, has trackage 
facilities by which it is able to render, and has in the past 
rendered, street railway service between the city campus 
and the entrance to the farm campus, by going west from 
the city campus, then south to O street and east for a dis- 
tance, and then back north again. This route between the 
two points, however, is longer and more indirect, and 
through a district where passenger traffic is heavier and 
where more frequent stops are required, than over the 
route furnished by the trackage of the Omaha, Lincoln & 
Beatrice Railway Company. 

In June, 1920, the city council of the city of Lincoln en- 
acted two ordinances. One of these ordinances, of date 
June J, 1920, granted permission to defendant Omaha. 
Lincoln & Beatrice Railway Company to connect with and 
use, for railway purposes, the tracks of the plaintiff 
Lincoln Traction Company, so as to form a loop of tracks 
and so as to enable the Omaha, Lincoln & Beatrice Rail- 
way Company to run its cars over plaintiff’s tracks and in 
front of the main entrance to the city campus of the Uni- 
versity. The permission to use those tracks was intended 
to be granted in pursuances of statute (Laws 1917, ch. 
216, sec. 9), and was to be upon “terms and conditions to 
be fixed by the Nebraska state railway commission.” 

On June 14, 1920, a second ordinance was enacted, pur- 
porting to grant permission to the Omaha, Lincoln & Beat- 
rice Railway Company to construct, maintain and operate 
the proposed track, now in controversy, along and upon 
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Idlewild Drive. The permission to build that track was 
absolute and not made conditional upon the approval of 
the electors, nor was the question of permission to con- 
struct the track and maintain service over it ever submit- 
ted, or intended to be submitted, to a vote of the electors. 

On June 14, 1920, immediately after the passage of the 
second ordinance, the Lincoin Traction Company, plaintiff, 
brought this action, to enjoin the Omaha, Lincoln & Bea- 
trice Railway Company from constructing any track on 
Idlewild Drive, and from using the tracks, lying in front 
of and to the south of the city campus and belonging to 
the Lincoln Traction Company. 

It is the defendant’s contention that plaintiff is not en- 
titled to bring the action to enjoin the construction of 
tracks by the defendant, for the reason that the plaintiff 
has no special interest; that it is not affected differently 
from any other citizen; and that the question of the au- 
thority in the defendant to construct the tracks and oper- 
ate a railway service, under color of the permission granted 
to it by the ordinance, can only be questioned on the rela- 
tion of the state. The defendant argues that the Lincoln 
Traction Company has no valid franchise, and that, what- 
ever its rights are, they are not exclusive, in the sense that 
the city is prevented from granting to any other company 
the right to conduct a street railway business in the city. 

The right of the Lincoln Traction Company to operate 
its street railway system upon certain streets in the city 
of Lincoln, including those tracks upon which the defend- 
ant now seeks to operate, as well as those tracks of the 
plaintiff company by which it is able to furnish street rail- 
way service between the city and farm campus, has been 
established by the decision in State v. Lincoln Street R. 
Co., 80 Neb. 333. In that case it is said that the construc- 
tion and operation of street railway lines, under a blanket 
permission from the electors to go upon all the streets of 
the city, gave to the street railway company an easement in 
the streets occupied, though the blanket license did not 
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give the right to extend lines, or to go upon other streets 
than those which had become occupied within a reasonable 
time after the grant of permission had been given. 

In the case of Herpolsheimer Co. v. Lincoln Traction 
Co., 96 Neb. 154, the right of the plaintiff company in the 
streets was not only recognized, but its duty to continue 
upon the streets occupied and to render service as a street 
railway company was enforced, and it was declared in that 
case that the traction company could not remove tracks 
or change service without the consent of the railway com- 
mission. : 

It is clear, however, that the rights of the Lincoln Trac- 
tion Company to do a street railway business in the city 
of Liucoln is not exclusive, in the sense that the city has 
placed itself in a position where it is prevented from grant- 
ing to some other company the right to carry on a like 
business. Nevertheless, the plaintiff company is lawfully 
upon the streets. It not only has the right, but owes the 
duty, to render full and adequate street railway service 
upon the streets occupied by it. Such street railway serv- 
ice is a lawful business, and the right to carry on that busi- 
ness—a right accruing to the plaintiff company by virtue 
of its coustruction and operation of street railway lines 
under a “blanket” franchise, which had received the ap- 
proval of a vote of a majority of the electors of the city— 
is a property right which cannot unlawfully be interfered 
with. Where, therefore, the defendant company proposes’ 
to construct a track which it intends to utilize, with the 
purpose of taking from the plaintiff company. a specific 
portion of the railway traffic, which the plaintiff company, 
in accordance with its right and duty, now handles, we be- 
lieve that the plaintiff company, in the protection of its 
right, is entitled to object to the construction of such a 
track by the defendant company, until legal authority for 
such construction is granted by the city. 

Though it is the general rule that injunction is the 
proper remedy to protect a company in the enjoyment of 


160 NEBRASKA REPORTS. [Vou. 108 


Lincoln Traction Co. v. Omaha, L. & B. R. Co. 


an exclusive franchise, in some states it is held that, where 
the complaining company has not an exclusive franchise, 
it has no authority to question the franchise rights of a 
rival company, and that an action against the rival com- 
pany, questioning franchise rights, can be instituted only 
on the relation of the state. 

The majority rule, and one which we believe is sustained 
by better reasoning, is as stated by 5 Pomeroy, Equity 
Jurisprudence (2d ed.) sec. 2017, as follows: “It is not 
necessary, ‘to entitle the owner to relief in equity, that the 
franchise should be an exclusive franchise in the sense that 
the grant of another similar franchise to be exercised and 
enjoyed at the same place would be void.’ The theory is 
‘that the defendant, who has no franchise, is acting in vio- 
lation of law in operating * * * without authority from the 
sovereign power, and that the owner of the franchise may 
complain of and restrain such illegal acts when they result 
in injury to his franchise, which, in the eye of the law, is 
property. As to the one who is invading his rights with- 
out legal sanction, the franchise is an exclusive franchise, 
although the owner of it might not be entitled to any pro- 
tection as against the granting of a similar franchise to 
another.’ ” 

The decisions supporting this rule are collected and dis- 
cussed in the following cases and the annotations cited: 
Bartlesville Electric Light & Power Co. v. Bartlesville 
I, R. Co., 26 Okla. 453; Lindsley v. Dallas C. Street R. Co., 
200 S. W. (Tex. Civ. App.) 207; Puget Sound Traction, 
Light & Power Co. v. Grassmeycr, 102 Wash. 482: Memphis 
Street R. Co. v. Rapid Transit Co., 133 Tenn. 99; Patter- 
son v. Wollmann, 5 N. Dak. 608; Millville Gas Light Co. 
“. Vineland Light & Power Co., 72 N. J. Eq. 305. See note, 
29 L. R. A. n. s. 77; and note, L. R. A. 1916B, 1087. 

We believe the rule is applicable in this case. The suit 
here does not alone question the acts of another company, 
upon the ground that those acts are u/tra vires of the other 
company’s powers, as was the case of Burns rv. St. Paul 
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_ CC. R. Co., 101 Minn. 363; and see note, L. R. A. 1916B, 
1087 ; but the object of this injunction is to preserve plain- 
tiff’s right to carry on a street railway business, a right 
which must be based upon the consent of the electors of 
the city, and which is, in its nature, exclusive as against 
every other company, seeking to take a part of that busi- 
ness by operating on strects where it has no legal right to 
go. Though the public grant of franchise rights be irregu- 
lar, an acceptance of the grant, and construction and oper- 
ation under it, may estop the municipality to deny that it 
consented. 7 A. L. R. 1252. And where the rights of a 
company upon the streets are so acquired, they are as much 
entitled to protection against unlawful encroachment by 
another company as if the franchise had been regular. 
The defendant does not contend that it has received any 
express authority, under its franchise granted it by a vote 
of the electors of the city, to construct the track in ques- 
tion upon and along Idlewild Drive, but it does claim that, 
by reason of grants expressly made, it has been given the 
implied authority to do so. The articles of incorporation 
of the Omaha, Lincoln & Beatrice Railway Company pro- 
vide for the construction of a railroad and such branch 
lines ag the directors may determine, such road to extend 
from Omaha through the city of Lincoln and to the south- 
ern boundary of the state. The franchise, granted to the 
Omaha, Lincoln & Beatrice Railway Company by the 
voters of the city of Lincoln in 1904, gave it the right to 
“locate, construct, maintain and operate lines of interur- 
ban railroad, its cars to be propelled by electricity or other 
motive power than that commonly termed steam, and the 
right is granted to place and maintain single and double 
tracks, switches, turnouts, crossings, cross-overs, spurs, 
and connecting tracks, poles, wires, conduits, signals and 
other equipments, appliances and structures necessary for 
the perfect operation of said railroad * * * in, over, under, 
upon, along and across certain streets, alleys, ways * * * 
and places in the city of Lincoln, to wit,”—then follows a 
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specific description of the streets within the city over 
which the lines of street railway were authorized to be 
constructed, including the line of railway which we have 
above mentioned, which passes some 600 feet distant from 
the entrance to the farm campus of the university. 

It is true that some cases hold, as pointed out by the de- 
fendant, that, where switches, turnouts, or additional 
track facilities are shown to be essential and necessary to 
carry out the scheme of railway service, which has in fact 
been permitted, a grant of permission to build such addi- 
tions will, though no mention is made of them in the fran- 
chise, necessarily, be held to have been implied. Where, 
for instance, a railway company has authority to build its . 
system of tracks over specified streets mentioned, without 
mention of switches and turnouts, and must build switches 
and turnouts in order to operate upon such streets, or 
where it has authority to construct a power house or ear 
barn, and where the specific grant given has not covered 
or expressly mentioned connections between such establish- 
ments and the trackage system, then an authority to con- 
struct the necessary turnouts and switches, or spur tracks, 
has been held to be necessarily implied, since in those cases 
the construction of such tracks is absolutely essential to 
the operation of the system as an entirety and to carry out 
the express purpose of the specific grant. Such a case is 
that of Romer v. St. Paul C. R. Co., 75 Minn. 211. That 
rule and cases supporting it are found in 36 Cye. 1389. 

Those cases, however, are utterly different from the case 
nere, where the spur track asked for is not something 
which is essential and necessary to conduct the railway 
service of the defendant company upon the streets where 
it has been specifically authorized to go. The defendant 
company does not seek to connect its track with a car barn, 
or some other establishment belonging to its system, which 
it must operate in connection with its tracks, nor to con- 
struct switches or turnouts upon the streets over which 
it has been granted authority to go, but the grant of track- 
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age facilities sought here is for the purpose of enlarging 
and adding to the extent of service that the interurban com- 
pany has furnished in the past, and for the purpose of 
carrying its railway business upon other streets than the 
streets mentioned in its franchise. Clearly, there can be 
no implied authority to extend its lines upon other streets 
than where the grant of permission has been given, for the 
purpose of extending its service and of carrying its railway 
business into new territory. 

The grant of powers to the defendant company under its 
franchise is to be construed most strictly against the com- 
pany, and, where the grant to build a track is not expressly 
made, or does not follow by necessary implication from the 
grants which are made, or where there is any doubt about 
the matter, the holding will be against the grant. City of 
Dubuque v. Dubuque Electric Co., 188 Ta. 1192; Virginia 
kh. & P. Co. v. City of Richmond, 129 Va. 592; United Rail- 
roads v. City and County of San Francisco, 239 Fed. 987; 
25 RB. C. L. 1187, sec. 25. 

The Constitution (Const. 1875, art. XIb, sec. 2) pro- 
hibits auy citv from granting the right to construct and 
operate a street railway upon the streets of a city without 
first obtaining the consent of a majority of the voters of 
such city. The ordinance purporting to grant to the 
Omaha, Lincoln & Beatrice Railway Company the rigut 
to construct and operate a street railway line upon and 
along Idlewild Drive, a street in the city of Lincoln, and 
without the consent of a majority of the voters of the city 
of Lincoln, is in direct violation of the constitutional inhi- 
bition and must be held to be invalid and inoperative. 

There is, of course, no serious doubt but that the plain- 
tiff company is possessed of such property interests as to 
be entitled to institute a suit to question the legal right of 
the defendant to use the plaintiff’s tracks. 36 Cyc. 1418. 

It is the defendant's contention that the city council was 
authorized to grant to the defendant company the right to 
use the tracks in question under and by virtue of the 
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statute (Laws 1917, ch. 216, sec. 9), providing that, “If an 

_interurban railway company has a line or lines of railway 
constructed to the city limits of any city having within 
its corporate limits a street railway line, lines, system or 
systems, the city council, or other governing body, may 
grant to the corporation owning or operating such inter- 
urban railway the right to enter and pass through the city, 
and use the tracks of any street railway already in oper- 
ation within said city; provided, however, that the state 
railway commission shall fix and determine just and rea- 
sonable terms and conditions upon which such interurban 
railway company may use said tracks, power, and other 
transportation facilities.” 

The purpose and intent of this statute is clear. An in- 
terurban company, whose primary business is to handle 
traffic between cities, necessarily must enter and have ac- 
cess to the central portions of the cities between which it 
operates, so as to be furnished with proper terminal facili- 
ties. The legislature, no doubt, had in mind that interur- 
ban business and local street railway business are of such 
a different character that, when each is strictly pursued, 
one does not conflict with the other. It is easily seen that 
an interurban company might be allowed to enter a town 
and reach the central portions thereof by traveling on the 
tracks of a local street railway company, and that its use 
of the tracks could be so limited and conditioned that the 
local business of the street railway company would not be 
unreasonably affected, while at the same time all of the 
objects and benefits, sought by the statute to be attained 
for the interurban company, would be fully accomplished. 
By the use of the tracks of the local street railway com- 
pany an interurban company could be given the oppor- 
tunity to have fair and reasonable terminal facilities in 
the center of town, by which it would be enabled to gather 
up interurban traffic and carry it over its lines. It was 
for the purpose only of meeting that necessity that the 
statute was enacted. 
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A local street railway company, it is true, with its 
tracks upon the city street, does not have the exclusive 
right to the use of the street (United Railroads v. City and 
County of San Francisco, supra), and even its trackage 
system and appurtenances, though private property, are 
subject to reasonable regulation and use. By legislative 
authority it may be compelled to permit another company, 
upon proper conditions and where compensation is pro- 
vided, to use its tracks where the use is not for the private 
benefit of the other company (Petition of Philadelphia, 
AM. € S. Street R. Co., 203 Pa. St. 354), but is reasonably 
required by public necessity, and where the rendition of 
that use does not result in such detriment or prejudice to 
the company owning the tracks as to make the regulation 
unreasonable. Pucific R. Co. v. Wade, 91 Cal. 449; Metro- 
politan Rk. Co. v. Highland Street R. Co., 118 Mass. 290; 
Tulsa Street R. Co. v. Oklahoma U. R. Co., 76 Oki. 102; 
Grand A. R. Co. v. Citizens R. Co., 148 Mo. 665; Oregon- 
Washington R. & N. Co. v. Spokane, P. & 8. RB. Co., 88 
Or. 549; Union D. R. Co. v. Southern R. Co., 105 Mo. 562; 
Canal & C. R. Co. rv. Crescent City R. Co., 44 La. Ann. 485; 
Siath Avenue KR. Co. v. Kerr, 45 Barb. (N. Y.) 138; Kins- 
man Street k. Co. cv. Broadway & N. Street R. Co., 36 Ohio 
St. 239. Such requirement, that one company shall to a 
reasonable extent permit the use of its railway tracks to 
another, is not considered as a taking of property, but as 
a regulation of the use to which the property has been vol- 
untarily dedicated, since the track, though private prop- 
erty, has, in a sense, become a part of the street. General 
Electric Rk. Co. v. Chicago C. R. Co., 66 Tl. App. 362. In 
the central portions of town, where traffic is more con- 
gested and centralized, it is often the case that street rail- 
way tracks will be found on nearly all of the important 
streets. That does not prevent the governing authorities 
from granting permission fo other street railway compa- 
nies to use portions of those tracks, since the use of those 
particular streets by street railways may be essential to 
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the operation of a system of street railway extending out 
over the city and beyond. Where two street railways serve 
different territories, a requirement is easily justified which 
would compel the one company to allow the other company 
to use its tracks in a central district, so as to avoid the 
inconvenience to the public of double trackage, and so that 
both companies should have proper terminal facilities. 
Such use can be duly compensated and conditioned, and 
the joint use need not unreasonably interfere with the 
business of either company, nor result in injury to the 
company owning the tracks. 

The statute in question is not so broad in scope as to 
cover the matter of the use of street railway tracks gen- 
erally and, in the various conditions which might arise, to 
regulate the use and to prescribe when and under what 
conditions local street railways should permit the use of 
their tracks and facilities, the one to the other. It is con- 
fined to the matter of furnishing interurban companies 
entrance to cities and an opportunity to thus gather in- 
terurban business. 

The legislature has, by the statute, recognized the neces- 
sity of an interurban railroad having entrance to a town, 
and that such necessity is a sufficient justification to war- 
vant the city council in permitting the use to the inter- 
urbau of the street railway tracks of a local company. The 
legislature, having recognized that such necessity exists, 
did uot require that the city council, before granting such 
use, Should first determine the question of whether or not 
public necessity required the joint use by the two compa- 
nies, nor the question of the practicability of such use, nor 
the extent of inconvenience or detriment that might result 
to the company owning the tracks. Had the legislature 
intended to grant to the council authority to give one local 
street railway, or an interurban doing local street railway 
business, the right to use the tracks of another local street 
railway company in local street railway business, it would 
have conditioned that right so that permission could be 
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granted only where the council should find that the cir- 
cumstances were sufficient to show that public necessity 
required the joint use, and that the use would not result 
in discrimination or such a detriment to the company own- 
ing the tracks as would make the regulation unreasonable. 

It is suggested that the city, by its ordinance, has, to 
the extent that it has power and control over the streets 
of the city, granted to the interurban the right to go upon 
those streets and use the tracks of the plaintiff company, 
and that the railway commission has full and plenary 
power of regulation, legislative in character, over street 
railways, except in so far as that power is limited by act 
of the legislature (Jn re Lincoln Traction Co., 103 Neb. 
229; Blackledge v. Farmers Independent Telephone Co., 
105 Neb. 713), and that the railway commission has, there- 
fore, the power, in view of the permission granted by the 
city, to authorize the use and fix the conditions and com- 
pensation to be paid. It would seem that, as the statute so 
construed does not cover the subject, whatever joint use 
could be justified as a regulation by legislative act, the 
railway commission would have authority to order, since 
the city, which has authority and control over the streets, 
has given its consent. But that question is not now pre- 
sented by the record. The grant to the defendant of the 
use of the plaintiff’s tracks was done by order of the city 
council. The council must find its authority to act dele- 
gated to it by statute. 

The interurban company in this case has a track of its 
own, constructed under grant from the city. From this 
it is able to and does enter the city and has reasonable 
terminal facilities therein. Its tracks are also reasonably 
accessible to the city campus, since they pass immediately 
along the east side thereof. It docs not seek the use of 
the tracks in question for the purpose of procuring to it- 
self an adequate terminal for its interurban traffic, but 
its paramount purpose in procuring the use of plaintiff’s 
tracks is to enlarge its trackage facilities at the city 
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campus for the purpose of using that trackage to divert the 
University traffic to its own lines and away from the lines 
of the plaintiff company. 

We do not mean to say that the interurban company, 
under its franchise, is precluded from doing a local street 
railway business over the streets where it has been author- 
ized to act; in fact, it may be that, as to its tracks within 
the city, it is subject to control and regulation as a local 
street railway company, and could be compelled, so far as 
reasonable, to serve local needs along its own line (Jeffers 
v. Mayor, 107 Md. 268; State v. Seattle, R. & 8. R. Co., 
64 Wash. 167) ; but we do say that we find no legislative 
authority in the council of the city of Lincoln to make a 
final determination of the right of the interurban company 
to the use of the tracks of the plaintiff company for the 
purpose of gaining advantage to such interurban company 
in the conduct of that local traffic. 

The statute, as we view it, was enacted with an entirely 
different purpose in mind. 

AFFIRMED. 
Ross, J., dissents. 


Enna N. HINDMARSH, ADMINISTRATRIX, APPELLANT, V. 
SULPHO SALINE BATH COMPANY, APPELLEE. 


Fitep Marcu 28, 1922. No. 22040. 


1. Death: Statutory AcTIoN. Our statute (Rev. St. 1913, sec. 1428, 
and sec. 1429, as amended by Laws 1919, ch. 92), which provides 
that, whenever a person shall by wrongful act cause the death of 
another, he shall be liable in damages to the widow or next of kin 
of the deceased party, creates a cause of action, not known at com- 
mon law, and one which is separate and distinct from the cause 
of action which the deceased party may have had, to recover 
damages for personal injuries. 


ACTION: ReEvivor. Where a person, by wrongful act, in- 
flicts injuries upon another, and the injured party, in his life- 
time, institutes a suit to recover damages, the action upon his 
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death does not abate under our statute (Rev. St. 1913, sec. 8023), 
but may be revived and continued by his personal representative. 


DamaGEs. Where such an action was begun by 
the injured party in his lifetime and is pending at his death, and 
is revived and prosecuted to judgment by his administrator, and 
the deceased party has left a widow or next of kin, recovery by 
the administrator in the revived action must be limited to such 
damages as the deceased might have recovered, had he lived, but 
for no loss of earnings extending beyond the time of his death. 


In such revived action the personal 
papnenenbative may recover damages for pain and suffering en- 
dured by the deceased; for expenses incurred, necessitated by 
the injuries, in the nature of medical and hospital expenses, and 
the like; and he may recover the loss of earnings which the in- 
jured party sustained during his lifetime as the result of the 
injuries. 


5. : : . Where a person brings an action to 
recover damages for personal injuries and dies from a cause other 
than the injury, and the action is revived and prosecuted by his 
personal representative, recovery may be had for loss of earnings 
during the lifetime of the deceased, but not for the period that 
he would have lived, had he lived out his expectancy of life, based 
upon his age and condition of health prior to the injury. 


The personal representative is entitled 
to recover for the widow and next of kin, in the statutory action 
for wrongfully causing death, the pecuniary loss suffered by them 
by reason of their being deprived of what they would have received 
from the earnings of the injured party, from the time of his 
death, during the period that he would have lived, had he lived 
out his entire expectancy. 


7%. Action: JornpER. The two causes of action may be joined in 
the same proceeding, but when this is done they should be pleaded 
separately, and separate verdicts should be returned. 


8. Judgment: Bar. Where the two actions are not joined, but the 
revived action is prosecuted to judgment, that judgment will not 
be a bar to the bringing of the other action. 


APPEAL from the district court for Lancaster county: 
EvLiotr J. CLEMENTS, JuDGE. Affirmed. 


Stewart, Perry & Stewart, for appellant. 
M. V. Beghtol and J. L. McPheely, contra. 


170 NEBRASKA REPORTS. [ VoL. 108 


Hindmarsh v. Sulpho Saline Bath Co. 


Heard before MorrissEy, C. J., Rose, ALDRICH and 
FLaNnsBunreG, JJ., DicKSON and STauFrFeErR, District Judges. 

FLANSBURG, J. 

This was an action by the administratrix of the estate 
of Roy B. Hindmarsh, deceased, to recover damages for the 
benefit of the widow and next of kin, charging that the 
death of the deceased was caused by the wrongful act of 
_ the defendant. 

The defendant operates a private hospital. Roy B. 
Hindmarsh in November, 1919, was a patient in the hos- 
pital and under the care of a nurse of the defendant. While 
in a delirious condition, he escaped and leaped from a 
window and sustained injuries. An action, other than the 
one now presented for review, was begun by him in his 
lifetime to recover damages, alleging negligence on the 
part of the defendant in failing to guard and prevent him 
from inflicting injuries upon himself. On August 14, 1920, 
pending that action, plaintiff died from the injuries in- 
flicted. Edna N. Hindmarsh, the widow of deceased, was 
appointed administratrix and revived the action. That 
action was tried upon the theory that the death of dece- 
dent was caused by the wrongful act of the defendant, and 
that the plaintiff was entitled to recover in the one action 
all the damages which the deceased could have recovered, 
had he been totally and permanently disabled, and had he 
survived and lived out his entire expectancy. Under the 
court’s instructions a recovery was allowed for the pain 
and suffering endured by the deceased ; for his hospital and 
medical expenses ; and for all loss of earnings for the full 
period of his expectancy, based upon his age and condition 
of health prior to the injury. Recovery was had in the sum 
of $4,000. 

After recovery of this judgment, the plaintiff, adminis- 
tratrix, brought the present action, to recover for the bene- 
fit of herself as widow and for the benefit of her child, a 
daughter of the deceased, under the statute (Rev. St. 1913, 
sec. 1428, and sec. 1429, as amended by Laws 1919, ch. 92), 
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which provides that, whenever the death of a person shall 
be caused by the wrongful act of another, when such act 
would, if death had not ensued, have entitled the injured 
party to maintain an action and recover damages, then, 
in every such case, the person, who would have been liable, 
shall be liable, notwithstanding the death of the injured 
person; and that every action for the recovery of such 
damages shall be brought by the personal representative, 
and shall be for the benefit of the widow and next of kin, 
and the amount recovered shall be distributed among the 
named beneficiaries in accordance with the law of descent 
and distribution of personal property. 

The former recovery is set up as a bar to this action. 

The former action, -instituted by the deceased in his 
lifetime, was based upon the common-law right of recovery. 
It would have abated except for our statute (Rev. St. 1913, 
sec. 8023), providing that no action pending in any court 
shall abate by the death of either or both of the parties. 
Webster v City of Hastings, 59 Neb. 563; Sheibley v. Nel- 
son, 83 Neb. 501; Levin v. Muser, 107 Neb. 230. 

Had the former action finally terminated in a judgment 
prior to the death of Roy B. Hindmarsh, it seems clear that 

. Such judgment would have been a complete bar now, for, 

in order to recover in this action, under the statute (Rev. 
St. 1913, sec. 1428), it is necessary to show not only that 
the death resulted from a wrongful act, and that there are 
statutory beneficiaries for whom suit can be brought, but 
that, had the deceased lived, he himself would have been 
entitled to maintain an action. Had his cause of action 
been settled by him, or been reduced to judgment prior to 
his death, that would have eliminated one of the essential 
conditions to a recovery in this action, for his cause of 
action would have been extinguished and he would there- 
after, had he lived, have had no right to sue. 17 C. J. 1250, 
sec. 102. Such a rule does not deny a full recovery. Had 
he prosecuted his suit and obtained a judgment prior to 
his death, he would have been entitled to an award of 
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damages sufficient to cover all loss of every kind sustained. 
He could have recovered not only for pain and suffering 
and for expenses incurred, but also for loss of carnings, 
based upon his entire expectancy of life, as shown by his 
condition of health and age prior to the time of the injury. 
Though, by the injury, his life was to be shortencd, or his 
death caused, still that would not have deprived him of 
the right to the maximum recovery, based on his full ex- 
pectancy of life, as stated. Webb v. Omaha & 8. 1. R. Co., 
101 Neb. 596; 17 C. J. 876, sec. 181, 906, sec. 196. 

It is argued that, if such a judgment or settlement, prior 
to the death of the injured party, would be a bar, then a 
judgment in the action, brought by him in his lifetime and 
revived after his death, would also be a bar. That, how- 
ever, does not follow. Before his death he had a right to 
recover the total loss of earnings, based upon his full ex- 
pectancy of life; but when death occurred the actual dura- 
tion and period of his life became definite and fixed and 
no longer open to question, and, having left a widow and 
next of kin, a new cause of action sprang up in their favor, 
entitling them to recover, for themselves exclusively, a por- 
tion of the total loss which has grown out of the extin- 
guishment of the deceased’s earning capacity. Obviously, 
a recovery of that same portion of the given loss cannot 
be awarded at the same time to statutory beneficiaries and 
to the estate as well, without resulting in a double payment 
by the defendant of a single loss. Whether or not in the 
event stated the administrator can, in the revived action, 
recover the whole amount, or whether he can recover only 
the loss which has been actually sustained by the deceased 
prior to his death, becomes a vital inquiry, since a judg- 
ment in the revived action, if it is continued as a distinct 
and separate action, could not become a bar except to the 
extent of the amount of recovery which could have been 
legally allowed in that action, and no further. 

Under the law in this state, the legislature cannot au- 
thorize a double recovery. By a double recovery we mean 
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a recovery which represents more than the total maximum 
loss which all parties have sustained. A single wrongful 
act, it is true, may cause an injury to more than one per- 
son, and every person sustaining injury through it is en- 
titled to recover his loss. The quantum of loss actually 
sustained by all persons concerned, in a case of this kind, 
has a definite limit. The limit of that loss is the damage 
caused to the injured party by his pain and suffering; the 
loss through expenditure for medical and hospital services 
and other such expenses; and the loss of all earnings that 
he would otherwise have been able to make, had he not 
been injured, based upon an expectancy ot life, as shown 
by his age and condition of health prior to his injuries. 

The loss of earnings is limited to the earning capacity of 
the deceased, and where a party is allowed to recover a por- 
tion of that loss on the theory that such an amount would 
have been received from the earnings of the deceased had 
he lived, obviously, to be consistent with that theory, no 
other person can be allowed a recovery on the ground that 
he had sustained the same injury and the same loss, for he 
could never have been the recipient of the same earnings. 
In this state exemplary damages are not recognized, nor 
can damages, in the nature of a penalty, be recovered. The 
defendant cannot be made to suffer to an extent greater 
than necessary to compensate for the loss which he has 
actually caused. The legislature may prescribe the meth- 
ods by which that loss may be recovered, and may pre- 
scribe to whom the amounts recovered shall be distributed, 
but it cannot, by legislative act, require the defendant to 
pay a double loss; nor do we believe that the legislature in- 
tended to do so. The object of such statutes, both of the 
revival statute and of the statute giving a recovery for 
death caused by wrongful act, was to give and preserve 
to the parties damaged a complete remedy and opportunity 
to recover the loss sustained, a loss which, at the common 
law, they could not have recovered owing to the fact that 
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the death of the party who had sustained the injuries ex- 
tinguished the cause of action. 

In most, if not all, of the states in this country, the com- 
mon law, by which the right of action for damages for per- 
sonal injuries abated by the death of the injured party, has 
been changed by statutes similar to the statutes in this 
state, but the provisions of those statutes are varied and 
the decisions construing them are even more divergent. 

In some states it has been held that there must be an 
election between the two remedies; that one action is ex- 
clusive of the other, and that either remedy is, in effect, a 
continuation of the common law action which is prevented 
from abating. In other states, notably Illinois and Kansas, 
it is held that, where death results from some cause other 
than the injuries, the only remedy is under the revival 
statute; but that, where death is the result of the injuries, 
the action by revivor is gone and an action for causing 
death by wrongful act is the sole remedy. 

In those states, however, where the statutes are more 
similar to our own, and where it is held, as in this state 
(Gengo v. Mardis, 103 Neb. 164), that the two statutes 
cover causes of action which are distinct and separate from 
one another—the revived action being by statute the con- 
tinuation of the common Jaw right of action, and the 
remedy for death caused by wrongful act being based on a 
new and distinct cause of action not known at common law 
—it is held that.the two remedies are concurrent and not 
exclusive. 

It is readily seen that, where the remedies are held to 
be exclusive, the measure of damages, recoverable in behalf 
of the estate, should not be the same as that recoverable 
under statutes which are construed to provide concurrent 
remedies. Where the remedies are exclusive, the question 
of double or overlapping recoveries does not arise. 

Where the remedies are held to be concurrent, and we 
take it they are concurrent in this state, the recovery in 
the revived action must be limited to such as the deceased 
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might have recovered, had he lived, but not extending be- 
yond the time of his death. This is manifest from the ex- 
pressed intention of the legislature that the recovery for. 
the statutory beneficiaries for the pecuniory loss, growing 
out of the death, shall be for the beneficiaries exclusively. 
St. Lows & 8. F. R. Co. v. Goode, 42 Okla. 784, L. R. A. 
1915 E, 1141; and see notes, 7 A. L. R. 1320 and 1355; and 
see cases in dissenting opinion Murray v. Omaha Transfer 
Co., 98 Neb. 482, 486. 

In the revived action the personal representative may 
recover damages for pain and suffering endured by the de- 
ceased; for the expenses incurred, necessitated by the in- 
juries, in the nature of medical and hospital expenses, and 
the like; and he may recover the loss of earnings, which 
are sustained by the injured party, during his lifetime as 
a result of the injuries. But in the action brought by the 
personal representative, in behalf of the statutory bene- 
ficiaries, to recover damages for the death caused by the 
wrongful act of the defendant, the recovery must be mea- 
sured by the pecuniary loss suffered by those beneficiaries 
by being deprived of what they would have received from 
the earnings of the injured party from the date of his 
death, had he lived out his full expectancy. Under this 
construction, a double recovery is avoided, although the 
double remedy is recognized. 

These two actions may be pursued separately in different 
suits, each being confined to its own specific limit of re- 
covery, or they may be joined in one action and separate 
verdicts returned. Hamel v. Southern R. Co., 118 Miss. 
344; Brown v. Chicago & N. W. R. Co., 102 Wis. 137; 
Moyer v. City of Oshkosh, 151 Wis. 586; Johnson v. City 
of Hau Claire, 149 Wis. 194; St. Louis, I. M. &d 8. BR. Co. v. 
Dawson, 68 Ark. 1; Murray v. Omaha Transfer Co., 98 
Neb. 482. Where the origina] action is revived and con- 
tinued and the recovery is, by law, required to be limited 
in the manner stated, there is no reason why a judgment 
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in that action should be a bar to the bringing of the other 
action. 

In the case of Mahoning Valley BR. Co. v. Van Alstine, 
77 Ohio St. 395, an action for personal injuries was com- 
menced during the lifetime of the injured party, and after 
his death was revived by the administratrix. The plead- 
ings, however, were amended in the revived action so as 
to limit the recovery to the loss actually sustained by the 
injured party prior to his death, and the court held that 
the judgment rendered in that action was not a bar to a 
- subsequent action, in which a recovery was awarded to 
the widow and next of kin for their pecuniary loss result- 
ing from the death, based upon what they would have re- 
ceived from the earnings of deceased, from the date of his 
death, during the period of his expectancy of life, had he 
survived the injury. 

It is argued that the decision in Murray v. Omaha Trans- 
fer Co., 95 Neb. 175, and 98 Neb. 482, is not in accord with 
this holding. The effect of that decision, however, is only 
that, where no statutory beneficiaries exist who can re- 
cover under the statute for the wrongful death, the admin- 
istrator may then recover, for the benefit of the estate, in 
the revived action, full compensation for the loss caused 
by and resulting from the injuries and consequent death, 
and that the recovery may then be in an amount equal to 
that which the deceased could have recovered, had he sur- 
vived and been permanently deprived of his earning capac- 
ity. That decision is in harmony with the decisions in 
those states where one remedy is alone provided, or where 
one is held exclusive of the other. Ayes v. Valley Tele- 
phone Co., 132 Mich. 281; Maher v. Philadelphia Traction 
Co., 181 Pa. St. 391; McCafferty v. Pennsylvania R. Co., 
193 Pa. St. 339. The same reason, why the recovery for 
the benefit of the estate should be limited, does not exist 
where there are no statutory beneficiaries in existence 
who can bring the other action. Where such beneficiaries 
do exist, since the act provides a remedy exclusively in 
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their favor, the fact that the act gives them the right to a 
specific recovery to the exclusion of the estate, in effect 
cuts down the recovery which the estate might otherwise 
have been entitled to receive. 

Had the original action, in this case, after it had been 
revived, been conducted solely as such action and to re- 
cover only that which the estate was entitled to recover, 
it would not have been a bar to the present proceeding, for 
the two recoveries, then, could consistently have been al- 
lowed in separate suits, and there would have been no 
overlapping of recoveries nor an excessive amount exacted 
from the defendant. The administratrix, however—the 
widow herself—was the plaintiff in the revived action, and 
the issues were, manifestly, not confined. to what the estate 
was entitled to recover, but proceeded as an action to re- 
cover the full and maximum amount to which both the 
estate and the statutory beneficiaries were entitled. The 
question of whether or not death was the result of the in- 
juries became an essential issue in the case. It was only 
upon that theory that any recovery could have been al- 
lowed for loss of earnings during a period subsequent to 
the death of the deceased; for, had it been conceded that 
he died. from some cause other than the injuries com- 
plained of, all question of expectancy of life would have 
been removed, and recovery for loss of earnings would, 
necessarily, have been confined to the period of his actual 
lifetime. Rouse v. Michigan U. R. Co., 164 Mich. 475; 
17 C. J. 874, sec. 181. 

Though the two causes of action were not distinctly and 
separately pleaded, and though separate verdicts were not 
returned, still the recovery was complete and full, and suf- 
ficient to meet everything that all of the parties, entitled to 
a remedy under either of the statutes, could have recov- 
ered. In effect, the proceeding was a joinder of the two 
causes of action. 

Upon the administratrix is placed a double responsi- 
bility; she can disregard neither. In one capacity, she 
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may sue as legal representative of the estate for what be- 
longed to the deceased. In the other, she acts as repre- 
sentative and trustee for the widow and next of kin, upon 
whom the act confers the right of recovery for the pecuni- 
ary loss inflicted upon them. In the original action after 
it was revived, the administratrix in this case has acted 
as representative in both capacities, and has recovered a 
judgment, based upon and sufficient to meet all of the 
loss sustained. The proceedings, taken in the revived ac- 
tion, constituted not only a prosecution of that action, but 
also, in effect, the prosecution of an action by the repre- 
sentative for the statutory beneficiaries, to recover all that 
those beneficiaries were entitled to recover under the 
statute, and, having received a judgment as representative 
for those beneficiaries, that Judgment is a complete bar to 
the action which she now institutes. 

The fact that separate verdicts were not returned does 
not necessarily invalidate the judgment (Kansas City 
S. R. Co. v. Leslie, 238 U. S. 599) ; nevertheless, that undi- 
vided portion of the recovery, to which the plaintiff was 
entitled as a representative for herself and her child, she 
is entitled to retain for them exclusively and as against 
the estate and the rights of creditors. 

Where the two causes of action are joined in one pro- 
ceeding, they should be pleaded in separate counts, and 
separate verdicts should be returned. Wheu brought in 
separate proceedings, the recovery in each should be lim- 
ited to the measure of damages applying in the particular 
case. 

The judgment of the lower court is therefore 

AFFIRMED. 
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THOMAS R. GILL ET AL., APPELLEES, V. GEORGE B. EAGLETON. 
APPELLANT, 


Foep Marcu 28, 1922. No. 21679: 


1. Vendor and Purchaser: EXcHANGE or Property. Where real 
estate is parted with for a valuable consideration, even if only a 
portion thereof is money and the remainder is other property, if 
the bargain is made, and the value of the real estate parted with 
is measured in money terms, and the real estate is paid for in 
money or its equivalent, or in something which the parties agree 
to treat as having a fixed and definite vatue in money, the trans- 
action is a sale, as distinguished from an exchange.. 


Sate. Where a 68-acre tract of land, valued at 
$5, 100, is transferred for a gasoline tractor plow outfit, valued at 
$1,000, and $1,600 in cash and a note for $2,500 secured by a mort- 
gage on the land transferred, the transaction held to be a sale, 
and not an exchange. 


3. Brokers: Conrracr: SraruTE or FRraups. Jn an action to re- 
cover compensation for services rendered as a broker in effecting 
a sale of real estate, a petition that discloses on its face that the 
brokerage contract was not in writing is subject to attack by 
demurrer. 


APPEAL from the district court for Burt county: 
CHARLES A. Goss, JUDGE. Reversed. 


B.C. Enyart, for appellant. 
J. A. Singhaus, contra. 


Heard before Morrissgy, C. J., ALDRICH, FLANSBURG and 
Rose, JJ., BRowN and ELpRED, District Judges. 


Brown, District Judge. 

The defendant appeals from a judgment rendered 
against him in the district court for Burt county for a 
balance of commissions alleged to be due the plaintiffs as 
real estate brokers. 

The first contention urged is that the trial court erred 
in overruling the defendant’s general demurrer to the peti- 
tion, which defendant asserts sets forth a cause of action 
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falling within the inhibition of section 2628, Rev. St. 1913. 
This necessitates a consideration of the allegations of the 
petition. The plaintiffs allege that at the time in question 
they were engaged in the real estate business; that the de- 
fendant was the owner of 68 acres of land (describing it) 
“which he listed with plaintiffs at $50 an acre net to him, 
and in the event of plaintiffs negotiating an exchange 
of said land for other property, plaintiffs were to have, as 
their commission, all they were able to obtain for said 
premises above that price, which said agreement, with re- 
spect to said exchange, was oral between plaintiffs and 
said defendant;” that one Frank W. Olinger “was the 
owner of a gasoline tractor plow outfit, which he was anx- 
ious to dispose of in an exchange for real estate, and he 
had the same listed with plaintiffs at the price of $1,000 ;” 
that they brought the defendant and the said Olinger to- 
gether “and negotiated an exchange of said tractor plow 
outfit, at the price of $1,000, to said defendant for said 
premises above described, which was priced to said Olinger 
at $75 an acre, or $5,100, and said defendant and said 
Olinger entered into a written contract of exchange on 
said day upon the above basis, and the said defendant re- 
ceived upon said contract from said Olinger the sum of 
$500 in cash, and it was provided in said contract that the 
sum of $1,100 should be paid to him in cash upon March 1, 
1915, and that said defendant would convey said premises 
to said Olinger upon said date, and receive back from him 
a mortgage upon said premises for the balance in the sum 
of $2,500, due in three years from said date, bearing in- 
terest at 5 per cent. per annum ;” that, in accordance with 
said written contract, in addition to the $500 cash men- 
tioned, the defendant received $1,100 in cash on March 1, 
1915, and a note for $2,500 secured by mortgage on the 
premises, at the time of the transfer of the real estate by 
the defendant to said Olinger; that they, “by agreement 
with said defendant, took over said tractor outfit upon the 
date of said exchange in part payment upon their com- 
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mission as above set forth, at the agreed value of $1,000, 
and have since sold and disposed of the same and applied 
the same thereon ;” that the defendant has secured through 
foreclosure of the $2,500 mortgage certain other sums of 
money and a new note for $1,000 secured by mortgage on 
said land; that they have tendered to the defendant 
$385.25, “which is a much larger sum than is still unpaid 
to him, upon his net price of said land with-interest, under 
his said contract of exchange entered into with said 
Frank W. Olinger,” and have demanded that the defendant 
assign said $1,000 note and mortgage to them, but the de- 
fendant “refused to accept said tender, and further refused 
to make said assignment, and refused to acknowledge that 
said plaintiffs had any interest in said note and mortgage, 
and he then and thereby converted the same wholly to his 
own use and benefit ;” that they renew their tender; and 
they pray that the court decree an assignment of said 
$1,000 note and mortgage to them, or award them judg- 
ment for $700 and interest for the remainder due them for 
commissions. 

It will be observed that the petition alleges that what- 
ever contract existed between the plaintiffs and the de- 
fendant was oral, and the plaintiffs make no contention in 
this court that there was a written contract. They assert 
that the petition alleges an oral contract whereby the de- 
fendant agreed to give them as their commission all that 
they secured above $3,400 for the exchange of his land, 
that the transaction that was consummated as a result of 
their efforts was an exchange, as distinguished from a sale, 
and that therefore section 2628, Rev. St. 19138, does not 
apply. The defendant contends that the petition is a labo- 
rious and verbose attempt to convert a real estate sale into 
an exchange, and that it states a cause of action that is 
barred by section 2628, Rev. St. 1913, which provides: 

“Every contract for the sale of lands, between the owner 
thereof and any broker or agent employed to sell the same, 
shall be void, unless the contract is in writing and sub- 
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scribed by the owner of the land and the broker or agent, 
and such contract shall describe the land to be sold, and 
set forth the compensation to be allowed by the owner in 
case of sale by the broker or agent.” 

We are faced in the first place, therefore, with the duty 
of determining whether the transaction set forth in the pe- 
tition was a sale or an exchange. Summarized, this trans- 
action consisted of the transfer of 68 acres of land at a 
valuation of $5,100 for a gasoline tractor plow outfit at a 
valuation of $1,000, $1,600 in cash, and a note for $2,500 
secured by a mortgage on the land transferred. The con- 
sideration for the land was wholly money or its equivalent, 
except the tractor plow outfit, which was valued at $1,000 
and was taken by the plaintiffs by agreement to apply upon 
their commission. The defendant himself received no prop- 
erty of any kind, as distinguished from a money consider- 
ation. 

The precise question presented has never been decided 
by this court. The plaintiffs contend that the cases of 
Lucas v. County Recorder of Cass County, 75 Neb. 351, 
and Nelson v. Nelson, 95 Neb. 528, govern and determine 
the question in their favor. In the last-mentioned case 
the brokerage contract provided for the sale or trade of 
defendant’s “town property or farm property or any prop- 
erty” that he might put in for a particular farm in Mis- 
souri. No part of the consideration was money and no 
fixed price was placed on any of the property. The trans- 
action involved was treated as, and clearly was, an ex- 
change. This court stated in the first paragraph of the 
syllabus that a contract to assist in securing an exchange 
of properties is not governed by section 2628, Rev. St. 
1913; but in the later case of In Re Estate of Brockway, 
100 Neb. 281, attention was called to the fact that this 
statement was not necessary and was dictum. 

In the case of Lucas v. County Recorder of Cass County, 
supra, the original contract between the owner and the 
broker was a written one providing for a “sale” of certain 
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land. This was subsequently modified by an oral agree- 
ment resulting in the transfer of real estate for other real 
estate and a stock of merchandise. In the course of the 
opinion it was stated: “A sale is a transmutation of prop- 
erty, or of a right, from one man to another, in consider- 
ation of a sum of money, as opposed to barters, exchanges 
and gifts”—taking this definition from the Rapalje & Law- 
rence Law Dictionary. While this definition is correct, 
so far as it goes, it merely gives a broad and general defi- 
nition of a sale, without attempting to define an exchange 
or to set forth the technical distinctions between a sale 
and an exchange. There was no occasion for a distinction, 
and no attempt at a technical definition of a sale. The 
transaction was an exchange and was so recognized. 

At common law aun exchange of land was a mutual grant 
of equal interests, not necessarily in value, but in dignity, 
as a fee for a fee, the one in consideration of the other, and 
differed from a sale, in that no. fixed money price or value 
was placed on either of the properties exchanged. 39 Cyc. 
1181; Windsor v. Collinson, 32 Or. 297; Long v. Fuller, 
Admr., 21 Wis. 121; Hartwell v. DeVault, 159 Tll. 325; 2 
Blackstone, Commentaries, *323. 

However, the technical exchange of land, as known to 
the’common law, now occurs rarely, and in modern times 
the term exchange has come to be used in a much broader 
sense. The modern view of what constitutes an exchange 
and the distinction between an exchange and a sale, as 
expressed by the courts and law writers, is well summa- 
rized in 23 C. J. 185, where it is stated that, broadly speak- 
ing, where property is transferred for property other than 
money it is an exchange, but where the transfer is for 
money the transaction is a sale, but that “it has been gen- 
erally held, where the question has arisen, that any trans- 
action whereby property is parted with for a valuable con: 
sideration, whether there be a money payment or not, pro- 
vided the bargain is made and the value measured in 
money terms, and paid or agreed to be paid in something 
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which the parties agree to treat as a specified amount of 
money, is a sale, but that where property is transferred 
for property, no price being set upon either piece, the 
transaction is an exchange.” 

The rule is stated in Tiecdeman, Sales, sec. 12, as fol- 
lows: ‘The consideration must be a price in money. Al- 
though it has been sometimes held that a sale must be a 
transfer for money, and that every other transfer is an ex- 
change or barter, the better opinion is that the transaction 
is still a sale, although the transfer is made for something 
else than money, provided each article is transferred at 
an agreed or the market value, so that the one thing is 
received in payment of the price of the other.” 

In Gardner v. Kiburz, 184 Ia. 1268, the contract pro- 
vided for the transfer of a farm at a fixed price for a cer- 
tain amount in money and another tract of land that was 
valued at some $10,000 more than the amount of cash paid. 
The court held that it was a sale, and not an exchange, 
quoting with approval from Fagan v. Hook, 134 Ia. 381, 
and stating: “The criterion in determining whether there 
has been a sale or an exchange of personal property is 
whether there is a fixed price at which the things are to 
be exchanged. ‘If there is such fixed price, the transaction 
is a sale; but, if there is not, the transaction is an ex- 
change.’ ” 

Recognizing the same rule and distinction are, among 
other authorities: 11 Am. & Eng. Ency. Law (2d ed.) 570; 
Thornton v. Moody, 245. W. (Tex. Civ. App.) 331; West- 
fall v. Ellis, 141 Minn. 377; Grace v. McDowell, 60 Or. 
577; Ross v. Kenwood Inv. Co., 73 Wash. 181; Jenkins v. 
Mapes, 53 Ohio St. 110; Fuller v. Dwren, 36 Ala. 73, 76 Am. 
Dec. 318; Long v. Fuller, Admr., 21 Wis. 121; Pickard v. 
McCormick, 11 Mich. 68. 

The foregoing authorities seem to make it clear that the 
transaction in question was a sale, as distinguished from 
an exchange. The petition alleges that the defendant’s 
land was transferred, at the fixed and agreed price of 
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$5,100, for money or its equivalent and a tractor plow out- 
fit was taken at the fixed price of $1,000. The defendant’s 
real estate was not exchanged for other property in whole, 
nor for any property at an indefinite valuation, and the 
money consideration was more than four times as great as 
the valuation placed upon the personal property. 

Did not the rule laid down by the weight of authorities 
make the above conclusion imperative, it must be apparent 
that the construction contended for by the plaintiffs would 
be wholly subversive of the plain intent of the statute. 
Carried to its logical conclusion, it would result in our be- 
ing compelled to hold that, where the owner of real estate 
received as part of the consideration therefor a piece of 
personal property, no matter if it possessed no more in- 
trinsic value than the proverbial trader’s jack-knife, the 
transaction was an exchange, and not a sale, and therefore 
not within the protection of the statute. The result would 
be to defeat the very evident intention of the legislature 
and to render the statute in effect and operation wholly nu- 
gatory. 

Having determined that the transaction in question was 
a sale, the oral contract alleged with respect to it between 
the plaintiffs and the defendant was, of necessity, under 
the provisions of section 2628, Rev. St. 1913, unenforceable. 
The next question, therefore, is whether or not the de- 
fendant could raise the bar of the statute by a general de- 
murrer. We have held in Pierce v. Domon, 98 Neb. 120, 
that the statute in question “is virtually an extension and 
enlargement of the statute of frauds.” The fifth paragraph 
of the syllabus in Powder River Live Stock Co. v. Lamb, 
38 Neb. 339, states: “In an action upon a contract within 
the statute of frauds, the petition must state facts taking 
the contract out of the statute, or the pleading will be de- 
murrable.” This statement of the rule as applicable to 
contracts required to be in writing is too broad, in that 
it does not limit its application to petitions affirmatively 
showing that the contract is oral. The petition in the case 
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did, however, allege an oral contract. The rule is more 
correctly stated in the later case of Smith v. Aultz, T8 Neb. 
453, where it is held: “In an action to recover compensa- 
tion for services rendered as a real estate broker, a petition 
which discloses on its face that the contract of agency was 
not in writing is open to attack by demurrer.” See, also, 
Schmid v. Schmid, 37 Neb. 629; 20 Cyc. 309, 312; Phillips, 
Code Pleading, secs. 333, 334. It is evident, therefore, that 
the defendant’s demurrer properly raised the bar of the 
statute, and that the demurrer should have been sustained. 

The judgment of the district court is therefore reversed 
and the cause is remanded. 

REVERSED. 


WILLIAM H. SCHRUM Y. STATE OF NEBRASKA. 
FILED MarcH 28, 1922. No. 21913. 


1. Criminal Law: PLea 1X Bar. Where, after a plea of not guilty 
without withdrawing or requesting to withdraw such plea, the 
defendant filed a plea in bar which was not sworn to by him, 
held, that such plea in bar was invalid, and that the court was 
justified in overruling it on its own motion, without requiring the 
state to demur or reply to it. 

2. Incest: EvipENCE or PROSECUTRIX: CORROBORATION. The facts and 
circumstances necessary to corroborate the testimony of the prose- 
cuting witness in a prosecution for incest must be proved by other 
witnesses. Her unsupported testimony that similar offenses oc- 
curred prior to the alleged commission of the offense charged is 
not corroboration of her testimony as to the commission of the 
principal offense. 


3. Instruction No. 8 examined, and held, in view of the state of the 
record, to be prejudicially erroneous. 


Error to the district court for Douglas county: ALBX- 
ANDER C. Troup, Jubak. Reversed. 


Jamicson, O'Sullivan & Southard, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. , 
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Heard before Mornissky, C. J., ALDRICH, FLANSBURG and 
Ross, JJ., Brown and EvpRrep, District Judges. 

Brown, District Judge. 

William H. Schrum was convicted in the district court 
for Douglas county of having committed the crime of in- 
cest upon his 12-year-old daughter, Ida Schrum, on July 
8, 1920, and was sentenced to serve a term not exceeding 
20 years in the penitentiary. From this judgment he has 
brought the case to this court for review. A number of 
alleged errors are relied upon in his brief and were pre- 
sented on oral argument, but we deem it necessary to con- 
sider only two of them. 

The most important of the errors assigned relates to the 
giving by the trial court of instruction No. 8, which reads 
as follows: 

“The charge made against the defendant in the informa- 
tion is that he committed the act of incest, that is, had 
sexual intercourse with the prosecuting witness, on or 
about July 8, 1920, and this is the specific act charged and 
of which you are called upon to say whether the defendant 
is guilty or innocent. Evidence of other acts of like in- 
tercourse by the defendant with the prosecuting witness 
prior to July 8, 1920, has been admitted upon the trial; 
this evidence is properly admitted but for the purpose 
only as bearing upon the probability or improbability of 
the defendant being guilty of the particular act charged - 
in the information, and it is to this extent only you should 
consider said testimony.’ 

The plaintiff in error, who will for convenience here- 
after be designated the defendant, urges that the portion 
of this instruction beginning with the words “evidence of 
other acts of like intercourse” specifically authorized the 
jury, under the evidence in the case, to consider the testi- 
mony of the prosecutrix as to other similar acts by the 
defendant with her as corroboration of her testimony as 
to the specific act charged in the information. 

In order to determine whether or not this contention 
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is correct, it will be necessary to consider briefly certain 
portions of the evidence. The record discloses that the 
defendant secured a divorce from his wife on November 
21, 1918, and that on March 10, 1919, she sent their two 
daughters, Ida and Myrtle, to live with the defendant. 
The three of thenr lived together up until July 10, 1920, 
two days after the alleged act of incest charged in the in- 
formation, when the mother came and took the girls away, 
Ida testified that about 6 o’clock on the evening of July 8, 
1920, her father sent Myrtle to a grocery store a block and 
a half away for groceries for supper, and, while a still 
younger sister, Eugina, aged 6 at the time of the trial, who 
had recently been sent by their mother to live with them, 
was in the house and Myrtle was gone, her father took her 
into the front bedroom and had sexual intercourse with 
her upon the bed; that during the act Myrtle returned from 
the store, entered the front door into the living room, off 
from which the front bedroom opened, passed through the 
room, stopping only long enough to glance through the 
partly open door into the bedroom and see her father lying 
on top of Ida in the act of intercourse, then went on into 
the kitchen and deposited her groceries, and then returned 
and started to go into the bedroom as though she had ob- 
served nothing; and that while Myrtle was in the kitchen 
her father got off from her and told her to pull down her 
clothes, and when Myrtle returned and entered the bed- 
room the defendant was making a pretense of looking 
about the room for a tie pin. She also testified that she 
did not make any complaint, but that her sister told their 
mother. Over the repeated objections of the defendant, 
she was permitted to testify further that her father had 
sexual intercourse with her on numerous occasions, the 
first time being on Christmas, 1919, and practically every 
week from then on up to July 8, 1920, sometimes as often 
as three times a week. She further testified that no one 
ever saw them in the act of intercourse except her sister, 
Myrtle, on the one occasion on July 8, 1920. Myrtle testi- 
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fied substantially the same as her sister with respect to 
the occurrence on July 8, except that she said that, after 
returning from the kitchen and entering the bedroom, her 
father in her presence got off Ida and told Ida to put down 
her dress. She also testified that her little sister, Eugina, 
was asleep on the bed in the back bedroom when she went 
to the store. This trial was had early in December, 1920, 
an the record :liseloses that about a month and a half 
prior thereto the case had been tried, resulting in a mis- 
trial. It was shown that on this former trial Myrtle had 
testified somewhat differently as to the relation between 
her movements aud what she saw after returning to the 
house on July 8. Both of the girls testified to the fact that, 
at the time of the alleged intercourse on July 8, the front 
door of the house was open, the screen door was not fast- 
ened, and the door of the bedroom in which Ida and her 
father were was not closed or locked, but was standing 
partly open. The record discloses that the house in ques- 
tion stands with houses on adjoining lots, the nearest be- 
ing only 20 feet away, and in a thickly populated portion 
of South Omaha. 

The defendant denied specifically that he had ever had 
or attempted to have sexual intercourse with Ida. He testi- 
fied that he was 41 years old and had lived in the same 
house since September, 1907. He presented seven charac- 
ter witnesses, four women and three men, all being married 
and having children, and two of the men being business 
men in the community. All but two had lived in the com- 
munity ten or twelve years or more, and those two had lived 
there about five vears, and all had known the defendant 
during their residence. Two of them were the defendant’s 
nearest neighbors. All of them testified that the defend- 
ant’s reputation in the community was that of being a 
moral, law-abiding and decent citizen; and one of the 
women testified that the defendant’s wife had been arrested 
twice while she lived there. The lady who lived next door, 
20 feet away, had resided there for over 10 years, had a 


190 NEBRASKA REPORTS. [ Vou. 108 


Schrum v. State. 


grown family, and testified she saw the little girls nearly 
every day, showing ample opportunity for them to have 
made complaint. 

The defendant contends that the prosecution was the re- 
sult of ill-feeling and hatred toward him by his divorced 
wife, and there are evidences in the record that the feeling 
between them was not good. However that may have been, 
it is clear that there is no evidence in the record corrobo- 
rating the testimony of Ida as to any act of intercourse 
other than that alleged to have occurred on July 8, 1920, 
and the state so admits in its brief filed in this court. In 
this state of the record the trial court in the eighth in- 
struction virtually instructed the jury that Ida’s uncorro- 
borated testimony as to other acts of intercourse prior to 
July 8, 1920, should be considered by them “as bearing up- 
on the probability or improbability of the defendant being 
guilty of the particular act charged in the information;” in 
other words, that Ida’s uncorroborated testimony as to 
other acts of intercourse might constitute corroboration of 
her testimony as to the act of July 8. In the sixth instruc- 
tion the jury had been properly instructed that Ida’s testi- 
mony as to the principal act charged need not be corrobo- 
rated by testimony of other witnesses, but that it would be 
sufficient if she were “corroborated as to material facts 
and circumstances which tend to support her testimony 
and from which, together with her testimony as to the 
principal fact, inference of guilt may be drawn.” Nothing 
would be more natural for the jury to do under these in- 
structions, if they concluded that credence was not to be 
placed in the corroborating testimony of Myrtle, because 
of her youth, the discrepancies between her present and 
her former testimony, or any other reason, than, after lis- 
tening to the nauseating recital by Ida of her continued 
and repeated abuse by her father, and being impressed by 
it, as well they might be, to conclude that they were justi- 
fied in wholly disregarding the defendant’s denials and the 
evidence of his good reputation for morality and decency 
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offered by his neighbors who had known him intimately 
over a long period of years, and to accept Ida’s statements 
of abuse on numerous other occasions as facts from which 
they might infer the probability that the defendant was 
“cuilty of the particulary act charged in the information.” 

The rule of law with respect to corroboration is no dif- 
ferent in a case of incest than it is in a case of rape, and 
this case is exactly analogous to the case of Boling v. State, 
91 Neb. 599, except that in the cited case the corroboration 
of the act charged was possibly more worthy of belief be- 
cause it was offered by a sister 20 years’ old who was not 
shown to have made previous conflicting or contradictory 
statements. In the cited case the prosecutrix’s unsup- 
ported testimony as to a subsequent offense was admitted. 
The opinion states: 

“This evidence was admitted as corroborative evidence 
tending to corroborate the evidence as to the bed assault, 
which had been testified to by both the prosecutrix and 
her elder sister. The court also by two instructions in- 
structed the jury to the same effect. This action is as- 
signed as error. Under the rule stated in Woodruff v. 
State, 72 Neb. 815, and Lecdom v. State, 81 Neb. 585, proof 
of the commission of the other offense, by competent testi- 
mony, is admissible. We do not wish to be understood as 
holding otherwise; no thought of doing so. But the ques- 
tion here is: Is the unsupported testimony of the prosecu- 
trix of other criminal acts competent as corroborative evi- 
dence? Jn other words, can the uncorroborated evidence 
of other offenses, testified to by the prosecutrix alone, cor- 
roborate her testimony as to the principal fact? Can she 
by her unsupported testimony corroborate herself?” The 
court held that she could not, and reversed the case. 

In the case of Hudson v. State, 97 Neb. 47, error was 
assigned because the state was permitted to prove by the 
prosecutrix that the defendant had had sexual intercourse 
with her at other times than the one charged in the in- 
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formation. With respect to this assignment, this court 
said: 

“There can be no doubt that proof of facts and circum- 
stances tending to show other acts of intercourse about 
the time charged in the information is properly admissible 
in cases of this nature. Lcedom v. State, 81 Neb. 585; 
Woodruff v. State, 72 Neb. 815. This evidence, in order 
to be corroborative in character, should proceed from other 
sources than from the prosecutrix alone. Ifa witness tes- 
tifies that criminal intercourse was had upon one day, the 
fact that she testifies that a like act was had upon another 
occasion does not corroborate her testimony. Boling v. 
State, 91 Neb. 599. The evidence was admissible as part 
of the proof of other acts, but its value as matter of corro- 
boration was for the jury. The court instructed the jury 
that the prosecuting witness could not corroborate herself 
by statements of other acts, and thus the interests of the 
defendant were protected.” 

In view of the state of the record in this case, we are 
of the opinion that the giving of the eighth instruction was 
prejudicially erroneous to the rights of the defendant. 

The defendant urges that the summary overruling by 
the trial court of his plea in bar, filed by him just prior to 
the beginning of the second trial, without requiring the 
state to join issues thereon, was error. Asa new trial will 
be necessary, a proper disposition of any question relating 
to the plea in bar should precede such trial. Therefore this 
alleged error will be considered. <A careful examination 
of the transcript shows that the action of the trial court 
was correct and without error for two reasons: In the 
first place, the plea in bar was not sworn to by the de- 
fendant, as is required by section 9094, Rev. St. 1918. In 
the second place, even if the plea had been sufficient in 
form, it was filed without requesting or securing permis- 
sion to withdraw the defendant’s plea of not guilty. In 
the case of Davis cv. State, 51 Neb. 301, an unsworn plea 
in bar was filed under similar circumstances, and the court 
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likewise on its own motion overruled it. On reviewing the 
alleged error this court held: (1) That the plea was in- 
valid; (2) that the state was under no obligation to de- 
mur or reply to it, and that the court was justified in dis- 
regarding it and, on its own motion, striking it from the 
files. To the same effect see Goddard v. State, 73 Neb. 739, 
Korth v. State, 46 Neb. 631, and Marshall v. State, 6 Neb. 
120. We are not unmindful of the case of George v. State, 
59 Neb. 163, but that case is distinguishable from the case 
at bar. In that case a motion to make the plea in bar more 
definite and certain: was filed and sustained, issue was 
joined, and the plea was fully considered and was adjudged 
to be insufficient in law. However, the rule that a plea in 
bar may be disregarded, if presented while the plea of not 
guilty stands, was recognized, but it was held that, under 
the facts above recited, the plea of not guilty would be con- 
sidered to have been constructively withdrawn. 

Therefore, because of the error committed in giving in- 
struction numbered 8, the judgment of the district court 
is reversed, and the cause remanded. 


REVERSED. 
Ross, J., dissents. 


BERNETTIE SHARPE, APPELLEE, V. GRAND LODGE, ANCIENT 
ORDER OF UNITED WORKMEN, APPELLANT. 


FILED Marcu 28, 1922. No. 21983. 


1. Evidence: Sratutes: Jwupictar Notice. The statute of Nebraska 
under which a fraternal beneficiary association is organized be- 
comes and is a controlling part of the contract between the asso- 
ciation and its members; and the courts of this state will take 
judicial notice of said statute. 

2. Forfeitures are not favored, and to be available as a defense to 
an action must be pleaded and strictly proved. 

3. Insurance: FORFEITURE: INCREASE or Rates: Novice. Where a 
fraternal beneficiary association, organized under the statute of 
Nebraska, raises its rate of assessment, a forfeiture cannot be en- 
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forced against a member for nonpayment of an assessment based 

on said increased rate until after notice of such change of rate 

has been given for the time and in the manner provided for by 
section 3295, Rev. St. 1913; and the burden of proving such notice 
rests upon the party claiming such forfeiture. 

DEFENSE OF FORFEITURE: EVIDENCE. Evidence examined, 
and held insufficient to require a submission to the jury of the 
defense of forfeiture pleaded and relied on by defendant. 

5. Statutes: ConstTruction. The court will not give a retrospective 
effect to a statute, unless it is clear from the language used that 
the legislature intended to give it that effect. 


6. Insurance: ATTORNEY’sS FEES: CONSTRUCTION oF STATUTE. The 
provisions of section 2, ch. 103, Laws 1919, requiring the court to 
allow plaintiff an attorney’s fee to be taxed as a part of the costs 
In certain actions against fraternal beneficiary associations, con- 
strued, and held to have no retrospective effect, and not to apply 
to actions commenced before said statute went into effect. 


APPEAL from the district court for Douglas county: 
WiLuiamM A. REDICK, JupGE. Affirmed. 


Nelson C, Pratt, Edward J. Lambe and Ediard F. 
Leary, for appellant. 


Will H. Thompson & Son and L. R. Slonecker, contra. 


Heard before LeTTon, DEAN and Day, JJ., CLEMENTS 
(E. J.) and WetcH, District Judges. 


CLEMENTS, District Judge. 

The plaintiff is the widow of Marion R. Sharpe, and the 
beneficiary named in the fraternal benefit certificate is- 
sued by defendant to her said deceased husband, and, in 
this action, she seeks to recover on said certificate. The 
petition is in the usual form, the allegations of which are 
admitted in the answer. Defendant seeks to avoid liability 
by alleging and contending that assured failed to pay an 
assessment of $11.20 which became due May 1, 1917, and 
that by such failure he thereupon stood suspended and for- 
feited all of his rights as a member from and after May 28, 
1917. Such forfeiture is denied by plaintiff. At the trial 
the defendant admitted that, under the pleadings, the bur- 
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den of proof rested upon it, and, at defendant’s request, the 
trial court made an order to that effect. After the de- 
;fendant had closed its case and rested, on motion of plain- 
’ tiff, the court directed the jury to return a verdict for plain- 
tiff, which was done and a judgment was rendered thereon. 
Defendant appeals. , 
The facts disclosed by the record, briefly stated, are as 
follows: In March, 1892, said Marion R. Sharpe became 
a member of the defendant society through its local lodge 
located at Goehner, Nebraska, and defendant thereupon 
issued to him the certificate sued upon. His assessment 
rate at that time was $1 a month. In July, 1905, it was 
raised to $2 and in September, 1915, to $3. Assured paid 
all of the assessments made against him under these vari- 
ous rates and all dues claimed by the defendant up to the 
1st day of May, 1917. In January, 1917, defendant revised 
its constitution and by-laws, and thereby again raised its 
rates therein, stating that said new rates should go into 
effect May 1 of that year. By this revisson Mr. Sharpe’s 
assessnient rate was increased from $3 to $11.20. Assured 
was a resident of Seward county, Nebraska, but on May 1, 
1917, and for sometime before and after said date, he was 
absent from this state visiting in Kansas and California. 
In the early part of May, 1917, the financier of said 
Goehner lodge, Mr. O’Neall, received a post office money 
order for $3 from Sharpe’s son and another for a like 
amount from his friend, Mr. Muir, both of which were 
sent for the purpose of paying Marion R. Sharpe’s assess- 
ment. After receiving said money, O’Neall wrote to 
Sharpe telling him that his rate had been raised and that 
it required $8.20 more to pay his May assessment. He 
did not credit Sharpe on the books of the defendant for 
any of the money so received, but held the sum received 
of My. Muir until about the middle of June and that re- 
ceived of Sharpe’s son until about the Ist of July, 1917, 
and then returned same to said parties. He refused to 
credit or apply this money for the expressed reason that 
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he understood and insisted that the new rate went into ef- 
fect May 1, and the funds so received were insufficient to 
pay the amount required by such rate. About July 7 of 
that year Mr. O’Neall was notified that $11.20 had been 
wired to a bauk in Seward to pay Sharpe's assessment, 
and between the 19th and 24th of July he received a post 
office money order of $11.20 for that same purpose, but he 
refused to credit or apply either of said suns, giving as 
his.reason for such refusal that Sharpe had been suspended 
ou May 29 and could not be reinstated without a health 
certificate. Sharpe died on July 21, 1917. 

The defense in this case is based upon an alleged forfeit- 
ure for failure to pay an assessment. “Forfeitures are not 
favored, and should not be enforced unless the courts arc 
conipelled to do so.” Springficld F. & M. Ins. Co. v. 
McLimans, 28 Neb. 846. “Forfeitures are looked upon by 
the courts with ill-favor and will be enforced only when 
the strict letter of the contract requires it.” Connecticut 
Fire Ins. Co. v. Jeary, 60 Neb. 838; Haas v. Mutual Life 
Ins. Co., 84 Neb. 682. “Forfeitures are not favored, and 
to be available as a defense to an action must be pleaded 
and strictly proved.” Farmers & Merchants Ins. Co. v. 
Newman, 58 Neb. 504. Under the foregoing rules, in order 
to establish its defense, the burden was upon defendant 
to prove every material fact necessary to constitute a for- 
feiture of the certificate sued on. This necessarily included 
proof that the revision and increase of rates made in Janu- 
ary, 1917, were legal and valid, and that the new rate 
which raised Sharpe's assessment from $3 to $11.20, and 
for the nonpayment of which latter sum it is sought to 
enforce a forfeiture, had taken effect and was in force dur- 
ing the month of May, 1917. Defendant recognized this, 
assumed the burden of proof, and attempted to prove said 
facts by introducing its constitution and by-laws passed 
in January, 1917, by which Sharpe’s new rate was fixed 
at $11.20 a month, and in which it is stated that said new 
rafe should be in effect on and after May 1, 1917. De- 
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fendant also pleaded and proved that, in the case of Funk 
v. Stevens, 102 Neb. G81, the legality and validity of said 
new rate was fully determined and established. We shall 
assume, in the further consideration of the case at bar, 
that the decision in the Funk case established the validity 
of said new rate and settled all material questions therein 
involved and determined. We have carefully examined 
the pleadings in the Funk case, which were introduced in 
evidence herein by defendant, and also the opinion of this 
court in said case, and find that neither the question of 
whether any notice was required to be given before said 
new rates could be enforced, nov the question of when said 
rates went into effect was in issue or determined in that 
case, and said questions are therefore open for determina- 
tion in the instant case. 

The provisions of the statute of the state under which | 
a fraternal beneficiary association or a mutual insurance 
company is organized become and are a controlling part 
of the contract between it and its members. Bacon, Bene- 
fit Societies, sec. 53; Farmers Mutual Ins. Co. v. Kinney, 
64 Neb. 808; Morgan v. Hog Raisers Mutual Ins. Co., 62 
Neb. 446. The introduction in evidence of defendant’s con- 
stitution and by-laws as revised in January, 1917, which 
provide that the new rates shall take effect on May 1 of 
that year, would, we think, be sufficient proof that sai 
rates were in force from and after that date, if there were 
no provisious of the statute, of which the court takes ju- 
dicial notice, which modify or contro] the time when such 
changed rate could take effect. ; 

Section 3295, Rev. St. 1913, provides that no change or 
raise in the schedule of rates of a fraternal beneficiary as: 
sociation shall be effective “until ninety days from and 
after due notice of such change shall have been given by 
the proper officer or officers of such governing body to the 
members of such society through its official paper and by 
notice thereof to the local lodges or societies by mail to the. 
proper officers of such local orders.” There is no evidence 
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in the record tending to show that notice was given to 
members by publication in defendant’s official paper, and 
the only evidence as to notice given to local lodges is that 
of Mr. O’Neall, financier of Goehner lodge, who testified 
that he was informed of said raise of rates in the fore part 
of May, 1917. Plaintiff contends that defendant failed to 
prove that said new rate was in force in May, 1917, and 
therefore the right to forfeit Sharpe’s certificate for failure 
to pay said rate has not been established, and the trial 
court evidently adopted this theory. 

To avoid this seemingly correct conclusion and the re- 
sults which would necessarily follow: therefrom, defendant 
asserts that said section 3295 of the statute was repealed 
by the enactment of the Insurance Code in 1913, has not 
been in force since July 13 of that year, but was at that 
time replaced by section 3294. All of the many authori- 
ties cited to sustain this contention recognize the well- 
settled rule that there are at least two necessary requisites 
to the repeal of a statute by implication or by a general 
clause repealing all conflicting acts, viz.: (1) An act 
which repeals another must have been passed at a later 
date than the one repealed; and (2) the two acts must 
be so inconsistent and repugnant that they cannot stand 
together and both be enforced. An examination of the 
house and senate journals of the legislature of 1913 shows 
that the Imsurance Code (Laws 19138, ch. 154), of which 
section 3294 is a part, was passed, without an emergency 
clause, on April 15, was approved by the governor on April 
18, and therefore went into effect in July, 1913; that it 
contained a clause repealing chapter 24 of Cobbey’s Anno- 
tated Statites of 1911, and all acts and parts of acts in 
conflict therewith; that section 3295 (Laws 1913, ch. 236) 
was passed, with an emergency clause, on April 16, was 
approved by the governor on April 21, and therefore 
went into effect at that time; that it amended and 
expressly repealed section 6635 of Cobbey’s Anno- 
tated Statutes of 1911, which was one of the sections of 
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said chapter 24 sought to be repealed by the Insurance 
Code. It will thus be seen that when the repeal of said 
chapter 24 went into effect in July, 1913, section 6635 was 
not in existence. From the foregoing it appears that sec- 
tion 3295 was passed and approved on later dates than that 
of the passage and approval of section 3294; and it is 
clear that the earlier act cannot repeal the later one, even 
if their provisions were so repugnant that they could not 
both be enforced. Defendant asserts that such inconsis- 
tency and repugnancy between the two sections exist, but 
has failed to specify or point out, and we have been wholly 
unable to discover, any of their provisions which are so 
inconsistent or repugnant that both sections may not stand 
and be enforced. It is trué that there is considerable duph- 
cation of language in said sections; but we are satisfied 
that all the provisions of both sections might properly be 
embodied in a single section, from which all duplications 
should be omitted. That the legislature did not perceive 
any inconsistency or repugnancy between these sections 
is shown by the fact that in 1919 both of said sections were 
reenacted. 

We, therefore, conclude and hold that said section 
3295, ever since its passage, in April, 1913, has been in full 
force and effect; that its provisions requiring 90 days’ no- 
tice to be given of a change in the rate of assessment must 
be complied with before a forfeiture for the failure to pay 
an assessment based on said increased rate can be enforced. 
As there is no evidence in the record tending to prove that 
the notice of the change of rates made by defendant in | 
January, 1917, required by said statute, was given, the 
proof is insufficient to establish the defense of forfeiture 
for the nonpayment of the May assessment based on said 
increased rate. The money paid to Mr. O’Neall, the finan- 
cier of defendant’s local lodge, for Sharpe by his son and 
Mr. Muir, together with the sums thereafter tendered and 
sent to him, were more than sufficient to pay all assess- 
ments due from assured based on the old rate. The evi- 
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dence was therefore insufficient to require the court to 
submit the defense of forfeiture to the jury, and the court 
was right in directing a verdict for the plaintiff. 

The only remaining question which it is necessary to 
consider is whether the trial court erred in refusing to al- 
low plaintiff an attorney’s fee to be taxed as a part of the 
costs herein, which question is raised by plaintiff's cross- 
appeal. Plaintiff claims the right to such fee under the 
provisions of section 2, ch. 103, Laws 1919, which provide 
that, “In all cases where the beneficiary * * * brings an 
‘action at law, * * * the court upon rendering judgment 
against such * * * association shall allow the plaintiff a 
reasonable sum as attorney’s fee * * * to be taxed as a 
part of the costs ;” and that, if “Such cause” is appealed, the 
appellate court shall allow an attorney’s fee for the appeal 
proceedings. The case at bar was commenced nearly one 
year before the enactment of said section, and the question 
is: Do the foregoing provisions thereof apply to actions 
commenced before same were in effect, or are they limited 
to cases brought thereafter? It does not appear that said 
question has been heretofore determined by this court. It 
seems to have been raised in Warren wv. Grand Lodge A. O. 
U. W., 104 Neb. 810, which is cited by defendant herein to 
sustain its contention. But plaintiff in the Warren case _ 
admitted in open court that the allowance of an attorney’s 
fee was not authorized therein, and suggested that a re- 
mittitur of the amount of such fee be entered, which was 
done. In Beeler v. Supreme Tribe of Ben Hur, 106 Neb. 
_ 858, cited by plaintiff to sustain her contention, there had 
been two ‘r‘als in the lower court, one before and one after 
the taking effect of said section. An attorney’s fee of $700 
was allowed by the lower court. Defendant therein con- 
tended that the amount so allowed greatly exceeded the 
value of the service in the second trial, and that fees for 
service rendered before said law went into effect could not 
properly be included. This court reduced said fee to $350. 
It is therefore manifest that in neither of said cases did 
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this court determine, or even express an opinion on, the 
question under consideration. 

“A court will not give a retrospective effect to a statute, 
unless it is clear from the language used that the legisla- 
ture intended to give it that effect.” State v. Stein, 13 
Neb. 529. Also, Commercial Bank v. Eastern Banking Co., 
51 Neb. 766; 36 Cyc. 1205. We are unable to perceive, 
from the language used in said statute, any indication 
whatever that the legislature intended to give the pro- 
visions hereinbefore quoted a retrospective effect. On the 
contrary, the words, ‘where the beneficiary * * * brings 
an action,” seem more appropriately to apply to a 
beneficiary who thereafter brings an action, than to one 
who commenced an action before the statute took effect. 
We therefore hold that the provisions of said statute above 
referred to do not apply to actions commenced before same 
took effect; that the trial court did not err in refusing to 
allow plaintiff an attorney’s fee; and that the right to the 
allowance of an attorney’s fee on this appeal is governed 
by the same rule. A like construction was placed on a 
similar statute in Piedmont and Arlington Life Ins. Co. 
v. Ray, 50 Tex. 511. 

The judgment of the district court i is in all respects right, 
and should therefore be, and the same is, hereby, 

AFFIRMED, 


The eae: opinion on motion for rehearing was filed 
June 22,1922. Former judgment of affirmative adhered to, 
except as to attorney’s fees. 


Insurance: ATTORNEY’S FEES. Where plaintiff prevails in a suit on a 
fraternal beneficiary certificate, a reasonable attorney’s fee, being 
part of the remedy only, may be taxed as an item of costs in favor, 
of plaintiff, though the statute authorizing it was passed after the 
insurance contract was executed. Laws 1919, ch. 103, sec. 2. Hold- 
ings to the contrary in former opinion in this case, ante, p. 193 
overruled. 
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Heard before Morrissey, C. J., LETTON, Rost, DEAN, 
ALDRICH, Day and FLANSBURG, JJ. 


Per Curiam. 

This is an action by the beneficiary to recover $2,000 on 
a fraternal beneficiary certificate issued by defendant to 
Marion R. Sharpe. The action was defended on the ground 
that insured failed to pay an assessment when due and 
thus lost his insurance under the terms of the certificate. 
Upon a trial the district court rendered a judgment in 
favor of plaintiff for the face of the certificate and interest. 
A claim by plaintiff for an attorney’s fee, however, was 
disallowed. Defendant appealed from the judgment against 
it, and plaintiff filed a cross-appeal from. the refusal of the 
* district court to allow an attorney’s fee. Upon a review 
in this court, the judgment against defendant was affirmed 
and the disallowance of an attorney’s fee for plaintiff was 
also affirmed. The facts are more fully stated in the 
former opinion, ante p. 1938. 

Defendant has filed a motion for rehearing, upon con- 
sideration whereof the principles of law announced in af- 
firming the judgment against defendant and the conclu- 
sions of fact on which that judgment is based are adhered 
to. The motion of defendant for a rehearing, therefore, 
is overruled. . 

The sixth paragraph of the syllabus in Sharpe v. Grand 
Lodge, A. O. U. W., ante, p. 193, and that part of the 
opinion corresponding thereto, disallowing an attorney’s 
fee, however, appear upon further consideration to be at 
variance with a former decision of this court. In Johnson 
w. St. Paul Fire & Marine Ins. Co., 104 Neb. 831, an at- 
torney’s fee was allowed, though the statute authorizing 
jt was passed after the contract of insurance was executed. 
In principle the case last cited follows former decisions. 
Reed v. American Bonding Co., 102 Neb. 113: Nye-Schnei- 
der-Fouler Co. v. Bridges, Hoye & Co., 98 Neb. 863; Ward 
v. Bankers Life Co., 99 Neb. 812. These decisions are ad- 
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hered to, and that part of the syllabus and opinion in the 
present case in conflict therewith is overruled. 

Plaintiff asked for a reasonable attorney’s fce in this 
court, and the same is allowed in the sum of $100, to be 
taxed as costs. 

The cross-appeal of plaintiff is sustained and the judg- 
ment below, in so far as it disallows an attorney’s fee in 
the district court, is reversed, with directions: to tax as 
costs therein a reasonable attorney’s fee in favor of plain- 
tiff. All costs in both courts are taxable against defendant. 
The judgment for insurance is affirmed. 

JUDGMENT ACCORDINGLY. 


GoLpIe M. WHITE, APPELLANT, V. SOVEREIGN CAMP, Woop- 
MEN OF THE WORLD, APPELLEE. 


Fitep Marcu 28, 1922, No. 220381, 


4. Insurance: StaTutTes aNp By-Laws: Construction. The funda- 
mental principle and rule in the construction of a statute or by- 
law, is to ascertain the intent of the body by which it was enacted 
or passed; and, if such intent is plainly and clearly expressed 
therein, there is no necessity or room for construction or interpre- 
tation. 


2. Statutes: Proviso: Construction. A proviso should be construed 
as referring to what immediately precedes it only, unless a dif- 
ferent intention is apparent from the act itself. 


3. Insurance: By-Law: AMENDMENT: CoNnsTRUCTION. The by-law 
set out in the opinion examined, and held that the amendment of 
1917 thereto does not in any manner exempt a member who en- 
gages in the hazardous occupation of a brakeman on a railway 
freight train from paying the additional premium required by the 
original by-law, nor release him from the penalty, therein provided, 
for a failure to give notice of such change of occupation or to pay 
such additional premium. 


AppgEAL from the district court for Jefferson county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


E. A. Wunder, for appellant. ° 
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De E. Bradshaw, J. M. Sturdevant and Heasty & Se 
contra. 


Heard before Lerron, DEAN and Day, JJ., CLEMENTS 
(i. J.) and Wetcu, District Judges. 


CLEMENTS, District Judge. 

This is an action on a beneficiary certificate. The peti- 
tion is in the usual form. The defense pleaded in the an- 
swer is that assured changed his occupation to a more 
hazardous one without notice and without paying the ad- 
ditional premium required, and that thereby he was sus- 
pended and his certificate was null and void at the time of 
his death. The case was tried to the court without a jury, 
and a judgment rendered for the defendant. DPlaintiff ap- 
peals. 

The certificate sued on was, in 1913, issued by defendant 
to plaintiffs then husband, D. Webster Powell, who was 
at that time 22 years old and engaged in farming. The 
rate required and agreed to be paid for said insurance was 
80 cents a month, which assured did pay until his death, 
which occurred on October 31, 1918. On August.7 next 
preceding his demise, he entered the employ of a railroad 
company as a freight train brakeman and continued in 
said employment to the time of his death. No notice wag 
given defendant of this change of occupation, nor was any 
additional premium paid because of the greater hazard 
resulting therefrom. 

Section 43 of defendant’s by-laws, in force at the time 
said certificate was issued, is as follows: ‘See. 43. Per- 
sons engaged in the following occupations, to wit: (a) 
Marine divers, structural iron workers, conductors and 
brakemen on railway freight trains, locomotive engineers 
and firemen, switchmen, hostlers and other similar railway 
or steamship employees, excepting agents, office men and 
those engaged in employment not more hazardous; those 
employed in mines not otherwise prohibited; sailors on 
seas, electric linemen, employees in electric current gener- 
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ating plants and enlisted men in the army and navy during 
war, may be admitted to membership if accepted by the 
sovereign physician, but their certificates shall not ex- 
ceed two thousand dollars each and their rate of assess- 
ment shall be thirty cents for each one thousand dollars 
of their beneficiary certificate in addition to the regular 
rate while so engaged in such hazardous occupations. 
(b) If a member engages in any of the occupations or 
business mentioned in this section he shall within thirty 
days notify the clerk of his camp of such change of occu- 
pation, and while so engaged in such occupation shall pay 
on each asesssment thirty cents for each one thousand 
dollars of his beneficiary certificate in addition to the 
regular rate. Any such member failing to notify the clerk 
and to make such payments as above provided shall stand 
suspended, and his beneficiary certificate shall be null and 
void.” 

In 1917 said section 43 was amended. Such section, 
after being so amended, was practically the same as the 
original section, with the following added thereto: 

“Provided, that all members, officers and enlisted men, 
now in good standing in the society, enlisted in the army 
or navy in defense of the United States shall be exempt 
_from the additional premium herein required, and pro- 
vided further, the sovereign executive council is hereby 
authorized and empowered to ascertain and put into effect 
a rate of insurance which it may deem adequate and which 
shall apply only to members, officers and enlisted men of 
the army or navy, and to adjust and readjust same from 
time to time during the continuance of war in which the 
United States is engaged. Provided, such rate shall apply 
only to persons who hereafter join the Woodmen of the 
World, or to certificates of increase of insurance, or for 
reinstatement, and provided, further, that this provision 
shall take effect immediately upon its passage.” 

By the provisions of this section before it was amended, 
which became and were a part of the contract between. said 
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Powell and the defendant, his failure to notify the de- 
fendant of his change of occupation and to pay the addi- 
tional premium provided for caused him to stand sus- 
pended and his beneficiary-certificate to be null and void at 
the time of his death. 

To avoid this seemingly inevitable result, which would 
effectually prevent a recovery in this action, counsel for 
plaintiff contends that, by the 1917 amendment of said sec- 
tion, Powell was relieved of the payment of the additional 
premium required by said original section and therefore 
was not suspended or his certificate annulled for failure to 
comply with said provisions. He argues that said amended 
section should be construed so as to make the next to the 
last proviso of the amendment apply to the provisions of 
the original section, and to make the words “such rate,” 
therein found, refer to the rate of assessment fixed in the 
first paragraph of said section to be paid by parties en- 
gaging in the hazardous occupations therein specified. 
After careful consideration we have unhesitatingly reached 
the conclusion that said by-law is not susceptible of the 
construction sought to be placed upon it by counsel. 

“In construing by-laws, the courts make use of the same 
general rules as in construing statutes.” Boisot, By-Laws, 
sec. 87. “To ascertain the intent of the legislature is the 
cardinal rule in the construction of statutes.” People v. 
Weston, 3 Neb. 312. “The fundamental principle of statu- 
tory construction is ascertainment of the intent of the legis- 
lature.” State v. School District, 99 Neb. 338. If the 
intention is plain there is no room for construction or 
interpretation. Shellenberger v. Ransom, 41 Neb. 6381. 
“A proviso should be construed as referring to what 
immediately precedes it only, unless a different intention 
is apparent from the act itself.” School District v. Cole- 
man, 39 Neb. 391. 2 Sutherland (Lewis) Statutory Con- 
struction (2d ed.) sec. 352. 

The first clause of said amendment, which is in the 
form of a proviso, provides that then existing members of 
the society in good standing then enlisted in the army and 


VoL. 108] JANUARY TERM, 1922. 207 


White v. Sovereign Camp, W. O. W. 


navy of the United States shall be exempt from the addi- 
tional premium required by the original section to be paid 
by members engaged in the hazardous occupations therein 
specified, among which were “enlisted men in the army 
and navy during the war.”’, Members engaged in the other 
specified hazardous occupations are not referred to nor 
in any manner exempted from the additional premium re- 
quired. 

The second clause of the piendiient provides that the 
executive council of the defendant shall ascertain and put 
into effect a vate of insurance which it may deem adequate 
aud which shall apply only to members who are officers 
aud enlisted men of the army or navy. Then follows the 
proviso relied upon by plaintiff, which is in the following 
words: “Provided, swch rate shall apply only to persons 
who hereafter join the Woodmen of the World, or to certifi- 
cates of increase of insurance, or for reinstatement.” 

If we apply the general rules of construction that a rela- 
tive word or clause will be construed as referring to its 
nearest antecedent, and that a proviso should be construed 
as referring to what immediately precedes it only, unless 
a different interpretation is apparent from the act itself, 
it clearly appears that the proviso in question and the 
words “such rate” therein refer only to the rate of premium 
to be ascertained and put in effect for members enlisted in 
the army and navy, and has nothing whatever to do with 
the additional rate required of members engaged in any 
other occupation. 

But we think that the language of said amendment is so 
plain and unambiguous and the purpose and intent of the 
defendant to thereby exempt its members then enlisted 
in the army and navy from the additional premium 
required by the original section, and not to in any manner 
relieve a member engaged in any of the other specified 
hazardous occupations from the payment of such premium, 
that it requires no construction or interpretation. 

_By the express terms of said by-law the failure of Powell 
to notify the defendant of his engaging in the hazardous 
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occupation of a brakeman on a railway freight train, or to 
pay the additional premium required, caused his suspen- 
sion and his certificate to become null and void. The judg- 


ment of the trial court was therefore right, and is 


AFFIRMED. 


MARTIN MIKSCH, APPELLANT, Y. FRED TASSLER ET AL., 
APPELLEES. 


FILED Marcu 28, 1922. No. 21787. 


Appeal: Triat DE Novo. To entitle plaintiff to findings and de- 
cree in his favor in a trial de novo in this court, it must appear 
under the pleadings and from the evidence preserved in the bill of 
exceptions that the material facts charged in the petition are sup- 
ported by a fair preponderance of the evidence. 


Waters: CoNSTRUCTION oF DitcH: INguNcTiIoN. In the hearing 
upon appeal in an equity suit, when it appears from the evidence 
that an open ditch is being constructed by defendants in, along 
and following the course of, but deepening and enlarging, the bed 
in a natural waterway on defendants’ lands, the completion of 
such ditch will not be enjoined, unless it is also clearly shown by 
the evidence that the water normally contained in and carried by 
said waterway will thereby be diverted and discharged upon plain- 
tiff’s lands, to his damage. 


Appeal: TRiaL DE Novo. In a trial de novo of a suit in equity on 
appeal, this court, in reaching an independent conclusion without 
reference to the conclusion reached by the district court, as re- 
quired by statute, is not precluded from considering and giving 
some weight to the findings of the trial court, ben the record evi- 
dence is conflicting or in serious doubt. 


“APPEAL from the district court for Holt county: 


RosBert R. Dickson, Juper. Affirmed. 


Doyle, Halligan & Doyle and Lewis Chapman, for ap- 


pellant. 


J. J. Harrington and J. A. Donohoe, contra. 


Heard before Morrissey, ©. J., RosE, ALDRICH and 
FLANsBURG, JJ., Button and Coizy, District Judges. 
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CoLBy, District Judge. ; 

This is a suit in equity brought in the district court for 
Holt county, wherein appellant, plaintiff in the lower 
court, is seeking to enjoin the appellees, defendants in the 
lower court, from constructing an open drainage ditch on 
the lands of defendants, which ditch would discharge its 
waters upon the lands of plaintiff. 

The plaintiff in his amended and supplemental petition, 
upon which the action was tried, alleges, in substance, 
that he is the owner of the northwest quarter of section 3, 
township 29 north, range 16 west of the sixth principal 
meridian, in Holt county, Nebraska, about 60 acres being 
used for farm purposes and the remainder for hay; that 
defendant Edwin C. Miller is the owner of the south half 
of said section 3, defendant Guy A. Stone is the owner of 
the west half of section 10, in said township and range, 
which is the section south of section 3, and that defendant 
Fred Tassler is the owner of the northwest quarter of sec- 
tion 15, in said township and range, which land lies south 
of that owned by defendant Stone; that there is a natural 
depression, draw or watercourse on said quarter section 
owned by defendant Tassler beginning at a bridge on the 
section line west, which discharges the water from Pony 
Jake, the seepage and surface water which collects from 
rains and the melting snows on a targe territory compris- 
ing thousands of acres of land lying to the southwest; 
that said watercourse passes under said bridge across the 
quarter section of defendant Tassler in a northeasterly 
direction and continues in that direction until the water 
therein is discharged into the Elkhorn river. 

The plaintiff further sets forth in his petition that de- 
fendant Tassler has constructed an open ditch, commenc- 
ing at a point on the west line of his land in section 15, 
running thence in a northeasterly direction about 60 rods 
along the said draw or watercourse, then leaving said 
watercourse and turning north and northwest; that in dig- 
ging said ditch said defendant has constructed a bank of 
earth to prevent the water from following the natural 
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drainage and watercourse to the east and northeast, thus 
turning the water north following the ditch so constructed ; 
that the defendants have continued the construction of 
said ditch north to and across the northern part of Tas- 
sler’s quarter section onto the land of defendant Stone for 
a distance of about 40 rods, and that defendant Stone in- 
tends to continue the construction of said ditch north 
across the west half of section 10 to the south line of the 
lands owned by the defendant Miller, and defendant Miller 
intends to construct said ditch and continue its construc- 
tion across his Jands in a northeasterly course to the lands 
owned by plaintiff, which ditch then and there will dis- 
charge all its collected waters in a volume upon said land 
of plaintiff; that the defendants are thus about to concen- 
trate and collect the surface waters in said ditch from a 
large extent of country and discharge the sanie through 
said ditch, contrary to the natural course of drainage, up 
to and upon plaintiff’s land; that defendant C. A. Davison 
was engaged in the work of constructing said ditch at the 
commencement of the action and was hired by defendants 
Tassler, Stone and Miller to construct said ditch across 
their said lands; that, if defendants are permitted to con- 
struct said ditch in the manner and location as aforsaid, 
said surface water, seepage and the water fiom Pony lake 
will be collected and carried onto plaintiff’s land in a large 
and unusual amount in a body; that there is no natural 
watercourse upon plaintiff’s land to carry off said water 
and the same will spread over and submerge the hay mead- 
ows belonging to plaintiff, to his great injury; and plain- 
tiff prays for an injunction restraining the defendants and 
each of them from constructing said ditch or continuing 
the same as contemplated. 

The defendants filed a joint answer to plaintiff's petition, 
admitting the ownership of the lands as stated, and admit- 
ting that the defendants Tassler and Stone have con- 
structed said open ditch and defendant Miller intends to 
construct an open ditch connecting with the Tassler and 
Stone ditch, as alleged in the petition, and that defendant 
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C. A. Davison was engaged in the work of constructing 
this ditch at the commencement of the action and was 
hired by defendants Tassler, Stone and Miller to construct 
said ditch across said lands, as alleged in said petition. 
Defendants deny that said ditch is constructed or intended 
to be constructed otherwise than in the bed or channel of 
said natural draw or waterway, and that as constructed 
it will carry said water in said natural waterway across 
the lands of defendants and through the natural water 
drain and depression across the land of plaintiff; that the 
same is continuous from the west side of defendant Tas- 
sler’s land through the lands of defendants Stone and 
Miller and also through the land of plaintiff, clear to Moses 
ereek and thence to the Elkhorn river; defendants deny 
that plaintiff will receive any excessive water by reason of 
the construction and operation of said ditch; that said 
ditch has been constructed by defendants and is intended 
to be constructed by them in the lowest part of said de- 
pression and watercourse, so that water may run faster 
therein, thus increasing the velocity of said water and pre- 
venting said water from spreading out over a large acreage 
of land on both sides of said waterway, where it usually 
-remains for fully half the summer; that by reason of the 
construction of said ditch the lands of defendants and of 
plaintiff and all other lands adjoining the same will pro- 
duce more crops, more grass and a larger amount of hay 
than such lands would if said ditch were not constructed 
and maintained, and that it would be detrimental to the 
country and good husbandry to enjoin the construction of 
said ditch; and defendants deny each of the other allega- 
tions contained in plaintiffs petition, which have not been 
expressly admitted, and ask that plaintiff’s action be 
dismissed. 

The plaintiff filed a reply to defendants’ answer, denying 
generally the allegations contained therein. 

Upon the issues made by the petition, answer and reply 
the case was tried to the district court, which found gener- 
ally in favor of defendants and against plaintiff, denied 
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the plaintiff an injunction, and dismissed his petition. 
From this decision, the plaintiff has appealed. 

The real issue in this suit depends on the truth or falsity 
of the statements contained in plaintiff’s petition, that de- 
fendants, in constructing said ditch, have divertcd the 
water from the natural depression or waterway in which 
it is accustomed to flow, commencing at the bridge on the 
west side of defendant Tassler’s land, and that, by reason 
of said ditch so constructed, large quantities of water will 
be diverted and carried away from their natural water- 
course and drainage to the east and northeast and thrown 
in a mass or volume onto the land of plaintiff, to his great 
injury. The contention of defendants is that the natural 
watercourse and drainage of the Tassler land commences 
at the bridge, then goes northeast for a distance of about 
25 or 30 rods, thence north and west onto the lands of de- 
fendant Stone, thence north and east onto the lands of de- 
fendant Miller, and then generally northeast onto plain- 
tiff’s land, and that the ditch which they so far have con- 
structed and which they intend to construct follows the 
course of this natural watercourse, depression and drain- 
age and up to and across plaintiff’s land, thence to Moses 
cerveek and the Elkhorn river. ; 

The point of divergence of the waterway claimed by 
plaintiff and that claimed by defendants, as it appears in 
the record, commences on the Tassler land at a point about 
25 or 30 rods east of the bridge, the former running in a 
generally northeasterly direction across the east side of 
defendant Tassler’s land, thence on with various meander- 
ings to the Elkhorn river; that claimed by the defendants: 
runs from such point about due north and then northwest, 
thence turning northeast across the Stone and Miller lands: 
to, upon and across the land of plaintiff to Moses creek and. 
thence to the Elkhorn river. A number of witnesses testi- 
fied on behalf of plaintiff, supporting plaintiff's conten- 
tion, and a large number of witnesses testified on behalf of 
defendants, giving evidence supporting defendants’ con- 
tention. , 
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While there is but little controversy as to the law appli- 
cable to this case, yet a brief consideration thereof will 
tend to clarify the issues. 

Section 1771, Rev. St. 1913, provides: “Owners of land 
may drain the same in the general course of the natural 
drainage by constructing an open ditch or tile drain, dis- 
charging the water therefrom into any natural water- 
course or into any natural depression or draw, whereby. 
such water may be carried into some natural watercourse ; 
and when such drain or ditch is wholly on the owner’s land, 
he shall not be liable in damages therefor to any person 
or corporation.” 

Section 1772 defines what shall constitute a “water- 
course,” as follows: “Any depression or draw two feet 
below the surrounding lauds and having a continuous out- 
let to a stream of water or river or brook shall be deemed 
a watercourse.” 

This court in several well considered cases has given its 
interpretation of the requirements of a watercourse and 
has held that to constitute a watercourse the size or ve- 
locity of the stream is not material, but that it must, how- 
ever, be a stream in fact as distinguished from mere tempo- 
rary surface drainage occasioned by freshets or other ex- 
traordinary causes, although the flow of water need not 
be continuous or great in amount. Pyle v. Richards, 17 
Neb. 180; Morrissey v. Chicago, B. & Q. R. Co., 38 Neb. 
406; Town v. Missouri P. R. Co., 50 Neb. 768. From an 
intelligent application of the law contained in the statutes 
and in these decisions to the evidence and to the admitted 
facts in this case, there would seem to be no question but 

. that the depression or draw passing under the bridge and 
onto the lands of defendant Tasgsler is a watercourse, 
whether we adopt the contention of plaintiff that it con- 
tinues across the Tassler land to the east and northeast, 
and thence in a northeasterly direction to the Elkhorn 
river, or the contention of defendants that, after going 25 
or 30 rods east from the bridge, it turns about due north 
and then northwest and then again northeast across the 
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lands of defendants Stone and Miller onto and across the 
land of plaintiff into Moses creek and the Elkhorn river. 
Either way, under the evidence, it is a depression or draw 
more than two feet below the surrounding lands and hav- 
ing a continuous outlet to a stream of water, brook or river, 
as defined by our statute. The dispute is which course 
from the point in question does the watercourse go. 

This court has further decided that the owner of land 
cannot collect surface water in a volume upon his premises 
and by means of an artificial] ditch discharge it upon the 
land of another, without the latter’s consent, contrary to 
the natural course of drainage and to the latter’s damage 
and detriment. ZYodd v. York County, 72 Neb. 207; Kane 
v. Bowden, 85 Neb. 347; Shavlik v. Walla, 86 Neb. 768. 
The same principal has been discussed, recognized and es- 
tablished by this court in the earlier cases. See Davis v. 
Londgreen, 8 Neb. 48; Fremont, EH. & M. V. R. Co. v. 
Marley, 25 Neb. 138; Lincoln Strect R. Co. v. Adams, 41 
Neb. 737; Bunderson v. Burlington & M. R. R. Co., 43 Neb. 
545; Town v. Missouri P. R. Co., 50 Neb. 768. This court 
has also in a number of cases announced the general com- 
mon law doctrine that no landowner has the right to divert 
a natural watercourse so as to cause injury to another 
landowner. Pyle v. Richards, supra; Roe v. Howard 
County, 75 Neb. 448; Nelson v. Wirthele, 88 Neb. 595; 
Keifer v. Shambaugh, 99 Neb. 709. 

At the hearing in the trial court the burden of proof was 
on the plaintiff to establish his case by a preponderance of 
the evidence, and on appeal this court, on a hearing de 
novo, must be satisfied from the record that all material 
facts charged in the petition and denied in the answer are 
proved by a fair preponderance of the evidence, before the 
plaintiff can be given the relief prayed. We are not con- 
vinced from a careful consideration of the pleadings and 
of all the evidence preserved in the bill of exceptions that 
the open ditch, so far as constructed, does and, if finished 
as intended, will actually divert the water from any natu- 
ral depression or watercourse, or that it will conduct or 


VoL. 108] JANUARY TERM, 1922. 215 


Miksch v. Tassler. 


discharge the water in mass or volume onto plaintiff’s 
land, to his damage. 

The weight of the evidence seems to be that the water- 
way, the various depressions and the ditch were nearly 
filled with water at the time of the hearing; that the ponds, 
swales and sloughs on defendants’ lands still contained 
water, but that the plaintiff’s land was covered with grass 
in the depressions and swales which pass across it and was 
not flooded or covered with water. It also appears from 
the evidence that the natural waterway and the ponds situ- 
ated upon the several tracts of land of defendants contain 

- fish, and that rushes, cattails and other vegetation indica- 
tive of springs or a permanent water supply grow along 
the banks and edges. It is also beyond question that this 
whole country is more or less level, with, however, a slight 
general drainage to the northeast into the Elkhorn river ; 
that the lands of defendants are more or less filled with 
water in the depressions, ponds or sloughs in the rainy sea- 
son or when there is an excess of rain or snow, and that 
all waterways and water holes fill up, overflow and flow 
into each other, and the water passes ‘slowly through many 
depressions or sloughs in a general direction northeast to- 
ward the Elkhorn river. 

The undisputed testimony shows that the ditch in con- 
troversy was commenced on the west side of the northwest 
quarter of section 15, known as the Tassler quarter; that 
on the west line of this quarter is a public road, and that 
south of the center of such west line is a bridge over the 
slough ov watercourse; that the ditch in question begins 
and goes about 25 or 80 rods east and northeast from said 
bridge, then turns directly north for a short distance, after 
which it goes in a northwesterly direction until it crosses 
into the west half of section 10, being the land owned by de- 
fendant Stone, continues on until it strikes the west line of 
section 10, then continues in a northerly direction along 
said west line on the land of defendant Stone. There is evi- 
dence showing that there is very little natural flow of water 
in this section of the country owing to the lands being 
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nearly level, with only a slight trend or depression gener- 
ally to the northeast. It also appears that there is a de- 
pression trending northeast and reaching Moses creek to 
the east of plaintiff’s land, and that there is another de- 
pression coming from the west or southwest which carries 
water, at least in time of freshets, across the Miller land 
onto and across plaintiffs land, and that the open ditch 
starting at the west side of section 15 connects with this 
depression or draw and will discharge its water therein, 
and that is liable, especially in time of high water, to pass 
along such depression or draw upon and across plaintiff's 
land. It does not appear from the evidence that the water - 
holes on the lands of defendants Stone, Tassler and Miller 
drain entirely, even with the construction of thé ditch in 
controversy, but that they fill up and overflow when the 
whole lands are inundated in times of excessive rainfall, 
snow or high water. The velocity of the water in the ditch 
since its construction and also in all the other draws, water- 
courses and depressions is very slow and the current, if 
any, is almost imperceptible. 

It is a significant fact that the defendants in their an- 
swer state that one of the objects of the construction of 
the open ditch is not to change the course of channel, but 
to produce an acceleration of the current and make the 
water run faster in the natural depression or waterway, 
and thus aid the discharge and passage, instead of permit- 
ting the waters to “spread out over a large acreage of 
land on both sides of said natural waterway, draw and 
depression, where it usually remains for fully half the 
summer and only gradually finds its way through said 
natural depression” into the Elkhorn river. 

The evidence introduced on behalf of the defendants is 
that the open ditch constructed by them is along the bed 
or bottom of the waterway created by nature, and not by 
man, and is in fact but an enlarging and lowering of such 
- bed, and that said ditch has been and is intended to be 
constructed in the lowest part of the continuous depres- 
sion or waterway extending from the bridge on the Tassler 
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land, across the Stone and Miller lands, to that of plain- 
tiff. From the evidence it does not appear that the effect 
of this, unless the ditch is continued across plaintiff’s land 
clear to Moses creek, a tributary of the Elkhorn river, 
would be to pile up or mass the waters and discharge them 
onto plaintiff’s land, as charged in plaintiff’s petition. On 
the contrary, it seems that the only effect would be to 
lower slightly the water in the ponds and other depres- 
sions sufficient to fill the ditch, and then that it would 
stand there for the season and be dissipated only by an 
almost imperceptible flow or by seepage and evaporation 
the same as before, except in cases of high water, when 
the whole country would be flooded. This would certainly 
be the effect under ordinary conditions, and in case of 
high water the overflow on plaintiff's land would be car- 
ried off in the natural depression or draw, which the evi- 
dence shows crosses the same in a northeasterly direction 
toward Moses creek. , 

It is not shown by a preponderance of the evidence that 
the water is drawn from the ponds and depressions on 
the east part of defendant Tassler’s land or from the lands 
northeast thereof into the open ditch in controversy and 
then transmitted in such ditch in any considerable quan- 
tity to thé north and northeast. There is no evidence 
showing any flowage of water from the ditch onto plain- 
tiff’s land. There is undisputed evidence that the water 
in the depressions or waterways on the east and north- 
east of the Tassler land is still slowly running on its way 
northeast to the Elkhorn river. The evidence does not 
show that this water has been diverted, stopped or per- 
ceptibly diminished in its flow in that direction, or that 
its course has been materially changed by or since the 
construction of the ditch. Of course, there is quite a 
conflict of evidence and the numerous witnesses who testi- 
fied on behalf of plaintiff and defendants do not agree en- 
tirely on many of these points. It is in fact impossible to 
harmonize all of such evidence. ; 

The statutes of Nebraska provide for a trial de novo in 
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all appeals from the district courts to the supreme court 
in suits in equity, wherein a review of some or all of the 
findings of fact is asked by appellant, and the statute 
further provides that upon such new trial it shall be the 
duty of this court to retry the issues of fact involved and 
“reach an independent conclusion, * * * without reference 
to the conclusion reached in the district court or the fact 
that there may be some evidence in support thereof.” Rev. 
St. 1913, sec. 8198. This statute does not mean that the 
ordinary rules as to the burden of proof, competency and 
materiality of evidence do not apply, or that where the 
evidence is conflicting this court should not give some 
weight or consideration to the findings and conclusions of 
the lower court. 

In Corn Eechange Nat. Bank v. Jansen, 70 Neb. 579, 
this court used the following language: “The findings 
of the trial judge, who made a thorough and painstaking 
original investigation, although no longer conclusive, are 
entitled to respectful consideration, if not to considérable 
evidential weight in this court.” 

In Cooley v. Rafter, 80 Neb. 181, and Wetherell v. 
Adams, 80 Neb. 584, this court holds that, when the evi- 
dence in the district court consists of oral testimony which 
is in sharp and irreconcilable conflict, and the conclusion 
derivable therefrom is dependent in part upon inferences 
from circumstances, some of which are in dispute, and in 
part upon the weight and credibility of testimony, to be 
determined from the degree of competency of the wit- 
nesses, their opportunity for knowledge and apparent 
clearness of their recollection, and the reasons therefor, 
the findings of the trial judge will be considered in de- 
termining the issues in this court. 

There were some eight witnesses who testified to a part 
or all of the facts alleged in plaintiff’s petition, while on 
the part of the defendants there were more than double 
that number who gave evidence in whole or in part sup- 
porting the material allegations in the answer, and in flat 
contradiction of the testimony given by the witnesses for 
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plaintiff. The district court was on the ground and per- 
haps personally knew a large number of these wituesses, 
was able to observe their manner of testifying and come to 
a Wise ind enlightened conclusion as to the truthfulness or 
untruthfulness of the testimony given; and it also may 
have known the general character of the witnesses for 
truth and veracity. Surely the judgment of such court in 
case of a serious conflict of evidence, would be far better 
than that of this court, which is obliged to form its con- 
clusions fron and base its judgment almost entirely upon 
the pleadings and the evidence preserved in the bill of ex- 
ceptions. This court is at the great disadvantage of not 
having the opportunity for a personal contact with and the 
personal presence of the numerous witnesses who testified, 
but is obliged’ to obtain its information as to their credi- 
bility entirely from the typewritten pages of the record. Of 
course, a preponderance of the evidence does not, in every 
case, depend ou the number of witnesses who may testify 
to certain material facts, but upon their means of knowl- 
edge, experience, capacity and opportunity for observa- 
tion, and more especially upon the character of those testi- 
fying. If we consider the number of witnesses and their 
testimony in connection with the pleadings, then the find- 
ings should be against plaintiff, even on a trial de novo, 
under the requirements of the express statute, but if we 
add to this, as we are permitted under the decisions of this 
court, the weight of the findings of the lower court, which, 
from personal observation and contact, is our superior in 
ability to judge of the credibility of the witnesses and the 
weight to be given their testimony, there would seem to be 
no question but that the findings of the district court are 
sustained by a great preponderance of the evidence. 

Based upon these considerations and upon the estab- 
lished principles of law applicable to this case, we con- 
clude that the findings and judgment of the district court 
should be, and they hereby are 

AFFIRMED. 
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Mary POHLE, APPELLANT vy. FRANS NELSON ET AL., 
APPELLEES. 


Fitep Marcu 28, 1922. No. 21789. 


Limitation of Actions: PrTiTion: DrEMuRRER. Where it appears 
from the statemcnt of facts in the petition that the cause of action 
is on its face barred by the statute of limitations, and there are 
no allegations tolling the statute, a demurrer can be properly in- 
terposed to such cause of action, 


The two causes of action set forth in paragraphs 3 and 4 
of plaintiff’s petition having accrued over 25 years before the com- 
mencement of suit, and not containing allegations evidencing fraud 
or the establishment of trusts or tolling the statute, are each 
barred under the statute of limitations. 

Specific Performance: Aporrion: CoNnTRACT: CONSIDERATION. An 
agreement with a child sufficient as a basis for an action for spe- 
cific perforrcance of contract must be unequivocal in terms and 
provide for a definite amount or share of property, or for some 
specific property, and must be upon valid consideration. An 
agreement made after decree of adoption, which provides only for 
the services required by such decree, is void for lack of legal] con- 
sideration. ; 


Adoption: RicuTs .* Aporter. A contract with a child or a de- 
cree of adoption, which does not obligate the parents to give the 
child any more than one born to them in lawful wedlock, does not 
restrict the rights of the parents to dispose of their property by 
deed or will. 


A decree of adoption under the laws of Nebraska 
or an agreement with a child granting no greater rights only con- 
fers upon such child the right to inherit what property remains 
undisposed of, on equal terms with the child or children born in 
lawful wedlock to such adopting parents. 


APPEAL from the district court for Cedar county: Guy T. 


Graves, Jupep. Affirmed, 


A. EF. Burkett, for appellant. 
B. Ready, contra. 


Heard before Morrisspy, ©. J., Rosp, ALDRICH and 


FLANSBURG, JJ., BUTTON and Cory, District. Judges. 
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CoLzBy, District Judge. 

This is a suit in equity brought by Mary Polhle, formerly 
Mary Nelson, for the purpose of being declared a lawful 
heir of John Nelson and Christine Nelson and for the spe- 
cific performance of certain promises and agreements al- 
leged in the petition. The defendants each filed demurrers 
to the petition, which were sustained by the district court, 
and the questions for consideration in this court are 
whether the facts alleged in plaintiff's petition are suf- 
ficient to constitute causes of action, and also whether the 
causes of action alleged in the third and fourth paragraphs 
of said petition are barred by the statute of limitations. 

The petition charges that John Nelson, in the month 
of -March, 1877, being over 44 years of age and married 
to a widow owning a separate estate, took the plaintiff, 
Mary Pohle, then a girl of five years of age, under the 
promise to do by her as though she were their own child, 
and thereafter, on October 1, 1877, upon his own motion 
was appointed guardian of the person and estate of plain- 
tiff and of the plaintiff’s brothers and sister, and that the 
said John Nelson and his wife, Christine Nelson, offered 
and agreed in writing to bestow upon plaintiff ‘all the 
rights, privileges, inheritance, heirship and immunities of 
children born in lawful wedlock,” and ‘thereafter, on July 
1, 1878, the said John Nelson and Christine Nelson, hus- 
band and wife, legally adopted plaintiff as their own child, 
and thereby specifically conferred upon plaintiff the right 
of heirship and inheritance, as specially shown by the copy 
of the decree cof adoption from the county court of Cedar 
county, Nebraska, attached to said petition and made a 
part thereof; and that also subsequent thereto the said 
John Nelson orally agreed with the plaintiff that if the 
plaintiff remained with him during her minority, render- 
ing him faithful service as a daughter, she should receive 
a child’s share of his property, just as though she were his 
own daughter; and that thereafter the said John Nelson 
repeatedly told plaintiff that she would get a child’s share 
of whatever property he had at the time of his death, as she 
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was his girl; that for 13 years following the taking of the 
plaintiff by the said John Nelson and his wife he kept and 
controlled plaintiff, availing himself of her services and af- 
fections under said promises and agreements; the plaintiff 
working for him in the house and upon the farm without 
wages and returning him the comfort and assistance of an 
affectionate and faithful daughter. 

In paragraph 8 of plaintiff’s petition it is alleged that 
the plaintiff’s brother, Charley Olesen, of whom the said 
John Nelson was also guardian, died intestate at the age 
of 20 years, on August 26, 1885, possessed of considerable 
personal property, which the said John Nelson took pos- 
session of and mingled with his own and converted to his 
own use and benefit, so that the same could not and can- 
not now be separated and distinguished, the exact value of 
which the plaintiff was not able to state; that plaintiff, to- 
gether with her sister and brothers, were the only heirs 
of the said Charley Olesen. 

In paragraph 4 of plaintiff’s petition it is alleged that 
the said Christine Nelson, wife of the said John Nelson, 
died intestate at their residence in Cedar county, Nebraska, 
on September 26, 1885, possessed in her own right of con- 
siderable personal property, which was her sole and sep- 
arate estate; that the said John Nelson took possession of 
said property and mingled it with his own, coiiverting the 
same to his own use, so that it could not and cannot be 
separated and distinguished, the exact value of which the 
plaintiff is unable to state; that on May 29, 1886, the said 
John Nelson was married to the defendant Hannah Nelson, 
and the children of this marriage are the defendants John 
Lynn Nelson and Ollie Nelson, both born on June 12, 1888; 
that the said John Nelson departed this life at his resi- 
dence in Cedar county, Nebraska, on December 21, 1919, 
and left surviving him the plaintiff, the plaintiff's brother, 
his adopted son, Alfred Olesen Nelson, Hannah Nelson, his 
widow, John Lynn Nelson, his son, aud Ollie Nelson, his 
daughter, all of said persons being over the age of 21 years; 
that at the time of his death the said Johu Nelson was pos- 
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sessed of a large amount of real and personal property in 
Cedar county, Nebraska; that plaintiff, relying upon said 
promises and agreements and in pursuance thereto, went 
to live with and serve them as a dutiful and affectionate 
daughter until she was 18 years of age, conducting her- 
self towards them as a dutiful child and receiving at their 
hands all the devotion and love a child should receive from 
parents, assisting the said Christine Nelson in the house- 
work and taking care of and nursing her during her sick- 
ness, the said John Nelson and Christine Nelson during 
all of said time calling and treating plaintiff as their own 
child, and plaintiff discharging the duties and obligations 
resting upon her under said promises and agreements as a 
dutiful and affectionate daughter; but that the said John 
Nelson on June 20, 1890, wrongfully and in violation of 
said promises and agreements with the plaintiff, executed 
a will giving plaintiff only the sum of $50, which provision 
of said will has been renounced and rejected by the plain- 
tiff; that the defendant Frans Nelson is the executor of 
the will and estate of the said John Nelson, deceased. ; 
Plaintiff prayed in her petition that she be decreed to be 
the legal heir of the said John Nelson and Christine Nelson 
and for the specific performance of the said promises and 
agreements; that she be decreed to inherit and take as a 
daughter of the said John Nelson and inherit such share 
of his property as she was entitled to as an adopted daugh- 
ter ot the said John Nelson, to the same extent as she 
would have inherited had he not attempted by a last will 
and testament to violate said promises and agreements with 
the plaintiff. Exhibit A attached to said petition is a 
certified copy of the decree of the county court of Cedar 
county, Nebraska, relating to the adoption of plaintiff and 
her brothers and sister, and adjudges, in substance, that 
the said plaintiff shall have bestowed upon her by the said 
Johu Nelson and Christine Nelson all the rights, privileges, 
and immunities of children born in lawful wedlock; that 
she shall take the name of her adopting parents, and that 
all the relations of parents and children shall attach to said 
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parties; that the said plaintiff, from the date of said de- 
' eree henceforth during her minority, shall be subject to the 
exclusive control and custody of said adopting parents and 
shall possess and enjoy “all the rights, privileges, inher- 
itance, heirship and immunities of children born in lawful 
wedlock.” 

The several defendants demurred to the third paragraph 
and to the fourth paragraph of plaintiff’s petition, which 
paragraphs are supposed to contain causes of action, al- 
though not separately stated or numbered, on the ground 
that four years have elapsed since the causes of action ac- 
crued, and also demurred generally to the petition on the 
ground that it does not state a cause of action. These de- 
murrets were cach sustained by the district court and 
plaintiff's action dismissed, and these rulings are among 
appellant’s assignments of error. 

It is doubtful if paragraphs 8 and 4, inserted in said 
petition, are separate causes of action, as the prayer does 
not ask any specific relief for the money or property al- 
leged to have been converted by the said John Nelson to 
his own use, and it occurs to the writer of this opinion. 
that perhaps these two paragraphs were not intended ag 
separate causes of action, but merely as additional state- 
ments of equitable facts which might have a bearing upon 
the relief of specific performance, which appears to be the 
real gist or object of the action. However this may be, 
assuming that they are intended as separate causes of 
action, the petition discloses the fact that Charley Olesen 
died, on the 26th day of August, 1885, and that Christine 
Nelson died on the 26th day of September of the same year, 
and that plaintiff attained her majority in the year 1890, 
so the period of more than 25 years has elapsed since these 
causes of action accrued to the plaintiff, and, as the peti- 
tion contains no allegation of fact extending the bar of 
such statute, these causes of action, on their faces, are 
barred by the statute of limitations, and the rulings of the 
district court in that behalf are well taken. 

The main assignment of error is the action of the dis- 
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trict court in sustaining the several general demurrers of 
the defendants to the petition or to the main cause of ac- 
tion contained therein, in which she demands to be de- 
creed the legal heir of the said John Nelson and Christine 
Nelson, and prays a specific performance of the said 
promises and agreements notwithstanding said will. It 
is the contention of plaintiff that the said verbal and writ- 
ten agreements of John Nelson, the legal adoption by him 
and his wife of plaintiff, and a compliance on plaintiffs 
part with rendering services and affection, not only make 
the plaintiff his heir, but also prevent the said John Nelson 
from disposing of his property by will or otherwise as he 
may seek to do, and this is the important contention on 
which plaintiff demands relief and is the real remaining 
question for the court’s decision. 

It appears from a reading of the petition that the verbal 
and written agreements set forth therein were made after 
the decree of adoption by the county court, and that the 
only consideration therefor was “that, if plaintiff remained 
with the said John Nelson during her minority and ren- 
dered him service as a daughter, she should receive a child’s 
share of his property, just as though she were his own 
daughter,” “she would get a child’s share of whatever prop- 
erty he had at the time of his death, as she was his girl.” 
It will be observed that these verbal statements and agree- 
ments upon which the action is founded, as set forth in 
the petition, when taken together, are hardly as strong or 
as full as those contained in. the decree of adoption, and 
there may be some question whether they should be con- 
strued as giving any greater rights and privileges to the 
plaintiff than those contained in said decree; but in any 
event the services and affection agreed to be given and 
given by plaintiff to her adopted parents were not more or 
greater than required under said decree, so there was no 
legal consideration whatever for said verbal or written 
agreements. Under the decree of adoption the plaintiff 
was already required and under legal obligation to render 
such service; the verbal and written agreements, having 
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been made after the child had become legally adopted, were 
not based upon any new or different or, in fact, upon any 
legal consideration whatever, since the only consideration 
mentioned was that the child should remain with its 
adopting parents during its minority and render faithful 
service as a daughter. 

The authorities cited in appellant’s brief do not give 
parties the right, under agreements like those set out in 
the petition, upon which plaintiff's claim is based, entered 
into after decrees of adoption, to compel a division of 
property or prevent the disposal of the same by will or 
deed. <A plain interpretation of such agreements secms 
to be that the plaintiff would be placed in the same posi- 
tion as a child born in lawful wedlock, and that after and 
by the decree of adoption John Nelson was legally bound 
to do by the plaintiff as though she were his own child. 
This is a clear and fair inference from the language used 
in plaintiff's petition. The authorities cited in plaintiff's 
brief in support of her contention were all in suits where 
the agreements were made prior to and were not followed 
by any decrees of adoption,and were almost entirely those 
in which express provision was made for a definite amount 
or share of deceased’s property or for some specific prop- 
erty, and hence would plainly, as a matter of justice and 
equity, prevent its alienation by will or otherwise. 

In Nofka v. Rosicky, 41 Neb. 328, the contract was to 
leave the child all of the property of which the adopting 
parents might die seised. In Peterson v. Bauer, 83 Neb. 
405, the agreement was to leave, by will, one-half of the 
estate to the child. In Hespin vt. Wendein, 85 Neb. 172, 
the contract expressly stated that the child should have 
certain personal property when he became 21 years of age, 
and on the death of the parent share equally with his 
children in the estate. In Best v. Gralapp, 69 Neb. 811, 
definite property was to be left. In Harrison v. Harrison, 
80 Neb. 103, the contract described a specific farm and 
required that the claimant should reside with the owner 
until the owner's death. In Johnson v. Riseberg, 90 Neb. 
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217, the agreement provided for an entire farm and all 
personal property. In Damkroeger v. James, 95 Neb. 
784, the contract provided for all property, and the same 
agreement ruled in Hannemann v. Ott, 98 Neb. 492, for 
the entire estate. In Lacey v. Zeigler, 98 Neb. 380, the 
contract made provision for a definite and certain sum of 
money. In O'Connor v. Waters, 88 Neb. 224, the contract 
required that claimant should remain with the owner 
after his majority and should have a definite tract of 
land; and in Moline v. Carlson, 92 Neb. 419, the claimant 
was to remain until the death of the owner and receive 
all the property of deceased. In Yuttle v. Winchell, 104 
!'Neb. 7 50, the agreement to adopt substantially guaranteed 
that the child should become an equal heir with a daugh- 
ter of the adopting parents. In this case the parents died 
intestate, and the court in the opinion makes the following 
statement: “It did not in terms restrict their right to 
dispose of their property before or after their death. It 
only gave the plaintiff the right to inherit what remained 
undisposed of on equal terms with the daughter.” See, 
also, Pemberton v. Perrin, 94 Neb. 718. 

The case of Pemberton v. Perrin, supra, would seem to 
dispose of this action and settle the law in this state. But 
it can not be contended from the adjudicated cases in the 
different states generally that the adoption of a child gives 
such child any other or greater property rights than those 
which are held by children born in lawful wedlock. The 
only exception which the writer has been able to find to this 
rule is that which exists or formerly prevailed under the 
Code Napoleon, which has been adopted, with amend- 
ments, as the law of the state of Louisiana. Under this 
Code an adopted child has been given greater rights than 
a child of lawful wedlock in the property of the adopting 
parents, and some authorities in that jurisdiction hold 
that the parents can neither by deed nor will deprive such 
adopted child of its property rights. The Code Napoleon, 
however, is not the law of Nebraska. 

In conclusion, it appears that the agreement alleged in 
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plaintiff's petition cannot be enforced in this action because 
(1) it was without consideration by reason of having been 
made after the county court’s decree of adoption and con- 
taining no additional consideration; (2) because such 
agreement and such rights and privileges as were granted 
under the decree of adoption did not give the plaintiff, as 
an adopted child,.any further, superior or greater rights 
than those granted to children born in lawful wedlock; 
and (3) because, notwithstanding the decree of adoption 
and the subsequent agreement, the adopting parent can 
alienate and dispose of his property by will or otherwise 
as to him seems best and can devise and bequeath his prop- 
erty to one or more of his children to the exclusion of any 
or all others, whether adopted or born in lawful wedlock. 

The application of the law to the admitted facts in this 
case seems unequivocally to support the decision of the 
district court in sustaining said demurrers and dismissing 
said petition, and such action is 

AFFIRMED. 


WILLIAM H. CAMAN ET AL., APPELLEES, V. JOHN L. SCHIEK 
ET AL., APPELLANTS. 


FILED Marcu 28, 1922. No. 22049. 


1. Petition examined, and held to be a suit against defendants as 
partners. 

2. Judgment: ParTNERSHIP. Where a group of business men meet 
and organize for the purpose of promoting a public entertainment 
‘and select certain persons as officers to conduct the same, and sub- 
sequently the officers are sued as partners, and the record discloses 
there was no partnership proved, a judgment against them will 
not be upheld. 


3. Evidence examined, and held not to sustain the judgment. 


AppEAL from the district court for Gage county: 
LEONARD W. CoLBYy, JUDGE. Reversed. 


Hazlett, Jack & Laughlin, for appellants. 
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Sabin & Vasey, contra. 


Heard before Morrissey, C. J., Rosse, ALDRICH and 
FLANSBURG, JJ., Dickson and STAUFFER, District Judges. 


‘Dickson, District Judge. 

This is an appeal from the district court for Gage county 
wherein the appellees, William H. Caman and others, re- 
covered a judgment for $251 against the appellants, 
John L. Schiek and others, hereinafter referred to as 
plaintiffs and defendants. 

The petition alleges that the plaintiffs associated them- 
selves together as a band under the name and style of the 
Beatrice Musical Band Choral Amusement Association ; 
that the defendants associated themselves together under 
the style and name of the Beatrice Driving Association, 
and that the defendant John L. Schiek was elected presi- 
dent of the association, Clifford P. Fall vice-president, 
G. L. Mumford secretary, P. C. Drew treasurer, and W. A. 
Ransdell chairman of the board of directors; that the ob- 
ject and purpose of the driving association was to hold a 
race mect in the city of Beatrice, which they held and car- 
ried on in the nature of a partnership, and were equally 
liable for the expenses of said races, and were to receive 
an equal proportion of any profit that might have been 
made upon the said races; that, before the races, the de- 
fendants employed the band to play therefor at an agreed 
price of $225, and that the plaintiffs performed their part 
of the contract, but that the defendants failed and refused 
to pay the plaintiffs. The defndants’ answer was a gen- 
eral denial. From a judgment in favor of the plaintiffs, 
defendants appeal. 

The petition charges that the defendants, as partners, 
conducted the horse races and, as partners, were liable to 
the plaintiffs. The case was tried by the court and the jury 
were instructed on this theory. The instructions given by 
the court on its own motion, and the instructions given 
at the request of counsel for the plaintiffs and defendants 
submitted to the jury the question of partnership. Doeg 
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the evidence sustain the allegations of the petition as toa 
partnership? If a partnership was proved, then every 
member thereof would be liable. If the evidence fails to 
show a partnership, then there can be no recovery against 
the defendants, or any of them, as the petition is based 
and recovery sought on an allegation of partnership. 
From the record it appears that, on two occasions, a num- 
ber of the business men of Beatrice met in the commercial 
club rooms of that city, to consider the advisability of hold. 
ing a race meet. A plan was agreed upon by which each 
was to contribute the sum of $10. This amount, it was 
thought, would be more than sufficient to defray the ex: 
penses, estimated at about $600. To each contributor a 
ticket was issued, which entitled the holder to the privi 
lege of the grounds during the races. The defendants were 
selected without any collective, concerted arrangement 
agreement, or understanding, expressed or implied, or 
their part, to manage and conduct the race meet. Some 
were nominated and selected with their consent and other: 
without, and others had no knowledge of their nomination 
and selection until sued. Defendant Ransdell had printed 
for his own conyenience in writing to horsemen, and with- 
out the knowledge, approval, assent, or consent of his co- 
defendants, a letter-head in which he described himself as 
“Chairman Board of Directors.” The other defendants 
were by him named on the letter-head as “John L. Schiek, 
president; Dr. C. P. Fall, vice-president; G. L. Mumford, 
secretary, aud I. ©. Drew, treasurer.” This letter-head the 
plaintiffs had no knowledge of until after the performance 
of the services sued for. There is no evidence in the record, 
or claim made, that these men ever met together as indi- 
viduals, officers, or representatives of the business men of 
Beatrice, or that they even consulted with each other as 
such. There is no evidence in the record that they were 
to or ever made a report of their doings to those who se- 
lected them, or to each other. In fact, only one or two 
of the defendants took an active part in the race meet; the 
others did nothing, cither from choice or because those that 
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were active did all that was required. They neither col- 
lectively nor individually represented or held themselves 
out to be partners, nor can there be found in the record 
any conduct on their part, collectively or individually, 
which would indicate or imply that they were partners, or 
pretending to act as such. The plaintiffs in this action 
claim that they were employed by defendant Drew. This 
he denies. They do not claim or assert, and the record 
does not show, that he consulted, advised, or counseled, 
either collectively or individually, with his codefendants 
as to the emplovment of the plaintiffs, nor is there any evi- 
dence in the record that Drew’s codefendants, or any of 
them, either collectively or individually, knew of the em- 
ployment of the plaintiffs by Drew, if they were employed 
by him, unless employment be inferred from an inquiry 
from one of the defendants other than Drew as to when, 
where, and how plaintiffs should play. 

Do these undisputed facts make these defendants part- 
ners? We think not. This court in Waggoner v. First 
Nat. Bank of Creighton, 43 Neb. 84, said: “Copartner- 
ship is a contract of two or more competent persons to 
place their money, effects, labor, skill, or some or all of 
them, in lawful commerce or business, and to divide the 
profit or bear the loss in certain proportion.” This would 
be a true partnership. The most that can be said of the 
case under consideration, is that the defendants were the 
representatives of an association of business men formed 
for pleasure. To apply to them the term ‘partnership’ 
would be to misuse the term. Somewhat similar facts have 
been considered by the courts and a recovery allowed, not 
upon the proposition of partnership, but liable “because 
they held themselves out as agents for a principal who had 
no existence, or on the ground that they must, under the 
contract, be regarded as principals, for the simple reason 
that there is no other principal in existence.” Learn v. 
Upstill, 52 Neb. 271, and cases cited. While the facts, to 
some extent, present this issuc, the pleadings do not, and 
the rule in this state is inflexible that the allegations and 
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the proof, allegata et probata, must agree. 

These defendants were sued as partners, or as members 
of a partnership. There is no evidence to sustain the alle- 
gations of the petition, and the judgment must be reversed 
and a new trial granted. 

REVERSED AND REMANDED. 


STATE, EX REL. ALVIN SPELTS, APPELLANT, V, RONALD I. 
ROWE ET AL, APPELLEES. 


FILep Marcu 28, 1922. No. 22050. 


1. Taxation: Tax Laws. A tax law is a legislative enactment which, 
defines the measure of every man’s duty in support of the public 
burdens, and a tax thus impdésed is not founded on contract, and 
does not establish the relation of debtor and creditor between the 
taxpayer and the state, and may be repealed or amended by a sub- 
sequent legislature. 


2. : : Exemptions. The Constitution only limits a 
legislative body in the matter of property. And where a part of 
the taxable property within the state is not being taxed, in whole 
or in part, there is no pledge or agreement, expressed or implied, 
that the laws shall not be repealed or amended by a subsequent 
legislature to meet the conditions which exempt the property from 
taxation and the placing of it on the tax list. 


3. Constitutional Law: TaxatTion: MortTcacep Lanp. Before the 
amendment of sections 6350 and 6351, Rev. St. 1913, by the legisla- 
ture of 1919 (Laws 1919, ch. 138), a landowner mortgaged his land 
to a federal land bank company, there being no provision in the 
mortgage that the mortgagor would pay the tax thereon, and the 
mortgage being exempt from taxation under a federal law, held, 
that the owner of the real estate was not, in 1920, entitled to have 
his interest in the land, for the purpose of taxation, fixed and de- 
termined by deducting from fhe assessed value the unpaid part of 
the mortgage, and that, in the determination of his interest in the 
land for taxation purposes, the federal mortgage should not be de- 
ducted from the value of the land. Held, further, that the act of 
the legislature of 1919 (Laws 1919, ch. 138), amending sections 
6350 and 6351, Rev. St. 1913, relating to taxes, does not impair the 
obligation of a contract or destroy a vested right. 


4, Mandamus: Taxation. Record examined, and held not to entitle 
the relator to the relief demanded. 
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APPEAL from the district court for Sherman county: 
Bruno O. Hostetter, JuDGE. Affirmed. 


J. S. Pedler, for appellant. 
Lamont L. Stephens, contra. 


Heard before Morrissey, C. J., Rosz, ALDRICH and 
FLANSBURG, JJ., DickSon and Staurrer, District Judges. 


Dickson, District Judge. 

This is an appeal from the district court for Sherman 
county denying the appellant, relator below, a writ of man- 
damus against appellees, respondents below. There is no 
disputed question of fact. A brief statement only is neces- 
sary to an understanding of the questions involved. 

The appellant is the owner of a farm, mortgaged on the 
8th day of March, 1919, to the Lincoln Joint Stock Land 
Bank of Lincoln, Nebraska, for $16,000, upon which he 
had paid, when the action was begun, the sum of $162.40, 
leaving a mortgagee’s interest of $15,837.60. The mortgage 
does not contain a tax clause or any agreement on the part 
of the mortgagee to pay the taxes levied and assessed 
against the interest of the mortgagee in the real estate. In 
the year 1920 the real estate was valued and assessed for 
taxation purposes in the sum of $16,250. Appellant alleges 
that the appellees, the county clerk and county assessor, 
although demanded, have at all times failed and refused to 
assess and tax the interest of the mortgagee at $15,837.60, 
or any other amount, and have, at all times, failed and re- 
fused to assess his interest in said real estate at the sum 
of $412.40, and have, at all times, refused to assess and tax 
said interest separately, or to assess and tax his interest 
separately. The appellant sought by mandamus to compel 
the respondents to so assess said real estate, and from a 
judgment denying the writ, the relator appeals to this 
court. 

The question presented by the record is whether or not 
appellant should be taxed on the basis of $16,250 or 
$412.40, which he claims is his taxable interest in the land. 
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It is conceded that the interest of the mortgagee, $15,- 
837.50, cannot be taxed to the mortgagee. If appellant’s 
contention be right, then taxes can only be assessed and 
taxed on this land on the basis of $412.40, and the re- 
maining interest, represented by the mortgagee’s interest, 
will escape taxation. When appellant mortgaged his land 
the statute (Rev. St. 1913, sec. 6350) provided : 

“The amount and value of any mortgage upon real es- 
tate in this state shall be assessed and taxed to the mortga- 
gee or his assigns, and the taxes levied thereon shall be 
a lien on the mortgage interest; and the excess in value 
of the real estate above the mortgage or mortgages there- 
on shall be assessed and taxed to the mortgagor or owner 
of the premises and be a lien on the owner’s interest.” 

Section 6351 provided : “When it is provided and agreed 
_in any mortgage that the mortgagor shall and will pay the 
tax levied upon the mortgage or the debt secured thereby, 
such assessor or county clerk shall not enter the mortgage 
for separate assessment and taxation, but both interests 
shall be assessed and taxed to the mortgagor or owner of 
the property mortgaged.” 

These provisions of our statute had been in force since 
1911, and so remained until 1919, when, by legislative act. 

_ (Laws 1919, ch. 138) section 6350 was amended, and that 
part of the section providing for the assessment and tax- 
ation of the mortgagee’s interest was amended. By the 
amendment it was provided: | 

“The amount and value of any mortgage upon real es- 
tate in this state when taxable to the mortgagee shall be 
assessed and taxed to the mortgagee or his assigns, and 
the taxes levied thereon shall be a lien on the mortgage 
interest.” 

' Section 6351 was amended to conform with section 6350 

as amended, and by the amendment it is provided: 

“The value of the real estate in excess of any mortgage 
tawable to and taxed to the mortgagee shall be assessed 
and taxed to the mortgagor or owner.” 

' The exemption from taxation of the federal land bank 
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mortgages necessitated the amendment of the law of 1911. 
Under the provisions of that law a mortgage was, by legis- 
lative enactment, declared to be an interest in real estate 
for the purpose of assessment and taxation, and was tax- 
able to the mortgagee, unless the mortgagor and mott- 
gagee agreed and the mortgage provided that the mort- 
gagor should pay the taxes on the mortgage. In the ab- 
sence of such an agreement, the mortgagor or owner’s 
interest, only, in the real estate above the mortgage in- 
debtedness could be assessed and taxed to him. The re- 
sult was, in many instances, that the lands of those who 
made federal loans were escaping taxation to the extent 
of the federal mortgages. To remedy this condition, the 
law was amended in 1919, so that only such mortgages 
as were taxable to the mortgagee could be assessed and 
taxed to the mortgagee, and the value of the real estate 
in excess of any mortgage taxable to and taxed to the 
mortgagee could be assessed and taxed to the mortgagor 
or owner. By these amendments the owner of real estate 
incumbered by federal loans were prevented from deduct- 
ing the amount unpaid from the assessed value of the real 
estate, thereby placing the federal borrowing landowner 
and the borrower from private sources, who contracted to 
pay the interest on the mortgage, on an equal and uniform 
taxation basis. If we are to be governed, as contended by 
the relator, by the law in force in 1911, then this conten- 
tion must be sustained and his interest determined, as- 
sessed and taxed as provided by section 6350; that is, by 
deducting from the assessed value the unpaid part of the 
mortgage, leaving the relator’s taxable interest in this 
case $412.50. But if, on the contrary, we are to be gov- 
erned by the law as amended in 1919, then the respondents 
are right, and the judgment of the district court should 
be affirmed. 

It is evident that the legislature intended this amended 
act to apply to all cases like the one presented by the 
relator. His case presents this taxation spectacle: <A 
farm valued for taxation purposes at $16,250 to be taxed 
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on a valuation of $412.50. The taxpayers of the state, 
county, school district, and other municipal subdivisions 
appealed to the legislature to, by legislative act, place the 
lands of all borrowers on the same basis, thereby sub- 
jecting the relator’s property, as well as all others sim- 
ilarly situated, to the payment of its just share of state, 
county, and other municipal tax. Such a method of tax- 
ation would seem to be just and equitable, as well as in 
compliance with the law as amended, and should, for these 
reasons, be upheld, unless to enforce the amended statute 
would be to impair the obligation of a contract, or destroy 
a vested property right, and this presents for consideration 
the only legal question in the case. 

Does the act of 1919 impair the obligation of a contract 
or destroy a vested right? In passing upon this question, 
let us keep in mind that this court has held: “The taxing 
power vested in the legislature is without limit except 
such as may be prescribed by the Constitution itself.” 
State v. Board of County Commissioners, 4 Neb. 587. | 
And again: “The power of taxation is an attribute of sov- 
ereignty having its source in the necessities of organized 
society, and the limits of its exercise depending, in the 
absence of express limitations upon such power, upon the 
exigencies of the public.” Board of Directors of Alfalfa 
Irrigation District v. Collins, 46 Neb. 411. 

- When. the legislature of 1911 declared a mortgage on 
real estate to be an interest in real estate, and that the 
mortgaged interest should be taxed to the holder of the 
mortgage unless the mortgagor contracted to pay the tax 
thereon, all mortgages were taxable. That legislature did 
not contract or agree that conditions would not change, 
and that, if conditions did change, and a federal law was 
enacted whereby federal loans were exempt from taxation, 
a subsequent legislature would not change the law, either 
by repeal or amendment, to meet the tax necessities’ of 
the state and its municipal subdivisions. There was no 
pledge or agreement, expressed or implied, that the tax- 
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ation system would not thereafter be changed at legisla- 
tive will. 

“Taxes are positive acts of government, through its 
various agents, binding upon the inhabitants, and to the 
making and enforcing of which their personal consent in- 
dividually is not required. Taxes are not founded on con- 
tract, but owe their existence to the action of the legisla- 
ture, and do not depend for validity upon individual as- 
sent, but operate in invitum. A tax law is a legislative 
enactment which defines the measure of every man’s duty 
in support of the public burdens, and provides the means 
of enforcing it. A tax is not founded on contract, and 
does not establish the relation of debtor and creditor be- 
tween the taxpayer and the state. It is not an obligation 
or debt based upon or arising out of an implied contract.” 
1 Desty, Taxation, p. 9. 

The Constitution only limits a legislative body, in the 
matter of taxation of property, and where a part of the 
property within the state is not being taxed, in whole or 
in part, there is no pledge or agreement, expressed or im- 
plied, that the laws shall not be repealed or amended by 
a subsequent legislature to meet the conditions which ex- 
empted the property from taxation and the placing of it 
on the tax list. “A tax upon a new subject, or an increased 
tax upon an old one, does not impair the obligation of the 
contract.” 1 Desty, Taxation, p. 140. 

The legislature, by the act of 1911, said, so long ag the 
law stands, the system of taxation therein, provided for 
shall govern; and by no judicial construction could it be 
held to be a contract on the part of the legislature that 
the law should remain for all time as enacted. It was 
within the power of the legislature to increase or decrease 
the tax upon real estate within the state, and an increase 
was not in violation of the constitutional provisions pro- 
hibiting the impairing of the obligation of a contract. The 
act of 1911 was general in its effect, and was subject to 
repeal or amendment at legislative will. Its continuation 
was a matter of public policy only. No court hag ever 
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held that the state, through its legislature, has. not the 
right to change its entire system of taxation, so long as 
the changes made do not violate constitutional provisions. 
Taxes not being founded on contract,’ and the relation of 
debtor and creditor not existing between the taxpayer 
and the state, it follows that a change of the system of 
taxation would not be the impairment of a contract, nor 
would it deprive the taxpayer of a vested right. 

These principles have been sustained almost uniformly 
when presented to the courts of our sister states. Wiscon- 
sin enacted a law giving a bounty on salt and exempting 
all property, real and personal, used for the purpose of 
production and manufacture of salt from taxation for any 
purpose. A subsequent legislature limited the bounty and 
also limited the exemption from taxation to five years from 
the organization of the company or corporation engaging 
in the production of salt. Whereupon a controversy arose 
between the salt.company and the state, the salt company 
alleging that the bounty and right of exemption from tax- 
ation as provided by the original act became and was a 
vested right, and that it impaired the validity of the con- 
tract. Justice Bradley, in writing the opinion, says: 
“Such a law is not a contract except to bestow the prom- 
ised bounty upon those who earn it, so long as the law 
remains unrepealed. There is no pledge that it shall not 
be repealed at any time. Its continuance is a matter of 
public policy.” Salt Co. v. Hast Saginaw, 13 Wall. (U. 8.) 
373, affirming Hast Saginaw Mfg. Co. v. City of Hast 
Saginaw, 19 Mich, 259. 

Iowa, by legislative enactment, provided that, for every 
acre of forest trees planted and cultivated for timber 
within the state, the sum of $100 an acre should be exempt 
from taxation upon the owner’s assessment for 10 years. 
A. subsequent legislature amended the law, providing that 
the amount to be deducted should not exceed one-half of 
the value of the realty upon which such exemption was 
claimed. The owner of the land contended that the amend- 
ment could have no application to his lands, because, when 
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he accepted the terms of the original statute and complied 
with its requirements, his right to exemption from tax- 
ation to the extent of $100 an acre for 10 years became 
complete and vested, and that it was in the nature of a 
contract entered into between him and the state, and the 
legislature had no power to impair the obligation of the 
contract, and the removal of the exemption was in viola- 
tion of the Constitution of the United States. The supreme 
court of Iowa found against the contentions of the land- 
owner. Shiner v. Jacobs, 62 Ia. 392. 

The following cases support or follow the rule an- 
nounced by the supreme court of the United States and 
the supreme court of Iowa: State v. Great N. R. Co., 106 
Minn. 303; Hay v. Hill, 65 Cal. 383; Common Council of 
Detroit v. Board of Assessors, 91 Mich. 78. The authori- 
ties sustain the conclusions of the court and a further con- 
sideration is unnecessary. 

The judgment of the district court was right, and is 

AFFIRMED. 


ALTON LAURIE V. STATE OF NEBRASKA. i 
Firep Marcu 28, 1922. No. 22402. 


1. Infants: PETITION: CHARGE: JURY TrIAL. Petition set forth in 
the opinion examined, and held not to charge defendant with crime, 
and not to entitle him to a jury trial, and no arraignment neces- 
sary. : 

2. Appeal: IMMaTERIAL EVIDENCE. A case tried to the court without 
intervention of a jury will not be reversed on account of the intro- 
duction of immatérial testimony, if there is sufficient competent 
and material evidence in the record to sustain the judgment. 

3. Evidence examined, and held to sustain the judgment of the trial 
court. 5 


Error to the district court for Hamilton county: Ep- 
WarD E. Goon, JupGE. Affirmed. 


Roscoe R. Smith and J. H. Grosvenor, for plaintiff in 
error. 
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Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Morrissey, ©. J., Rost, ALDRICH and 
FLANSBURG, JJ., Dickson and STauFFER, District Judges. 


Dickson, District Judge. 

This is a proceeding in error from the district court for 
Hamilton county. From the record it appears that the 
county attorney filed a complaint under the juvenile court 
act against the plaintiff in error, a boy 15 years of age, in 
the county court of that county. Upon this complaint, 
process issued, and the boy and his parents appeared in 
court. Later, an amended complaint was filed. To this, 
as well as to the original complaint, a plea of not guilty 
was entered, and after a hearing the boy was, by the 
county court, found to be a fit subject for commitment to 
the state industrial school, and from the order of commit- 
ment an appeal was taken to the district court, where the 
county attorney filed a petition in which it was charged 
that the plaintiff in error, Alton Laurie, was a minor under 
16 years of age, and that “said Alton Laurie is grow- 
ing up under such circumstances as would tend to cause 
such child to lead a vicious and immoral life; that for lack 
of proper control he is growing up in delinquency and 
crime; that he is an habitual truant; that he is incor- 
rigible; that he habitually uses obscene, profane and in- 
decent language; that on or about February 14, 1921, and 
at various times during the present school year, he was 
guilty of immoral conduct in and about a schoolhouse in 
Aurora, Hamilton county, Nebraska; that on or about 
March 18, 1921, he was guilty of immoral conduct in a 
public place, to wit, on the public highways in said county ; 
that although under 18 years of age he habitually smokes 
cigarettes ; that although under 16 years of age he has re- 
peatedly been guilty of operating a motor car upon the 
highways of this county in defiance of law and of his 
parents’ wishes.” <A trial by jury was demanded and re- 
fused, and, after a hearing and trial, the court found that 
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the boy was “a fit subject for commitment to the state in- 
dustrial school at Kearney, Nebraska,” and “that said 
minor is growing up in delinquency and crime, and under 
such circumstances as would tend to cause him to lead a 
vicious and immoral life,” and ordered his commitment to 
the superintendent of the state industrial school for boys 
at Kearney. A motion for a new trial was filed and over- 
ruled, and, from the judgment committing the boy to the 
industrial school, he prosecutes error to this court. 

Plaintiff in error assigns many reasons why the judg- 
ment committing him to the industrial school should be set 
aside and a new trial granted, all of which we have care- 
fully examined and considered. 

It is contended by plaintiff in error that the court erred 
in denying him a trial by jury. This involves an examin- 
atiou of the juvenile court act, and, in principle, the case 
of Bell v. State, 104 Neb. 203, is decisive of the question. 
But in view of some of the provisions of the juvenile court 
act, and it being a new question, we deem it advisable to 
give consideration to the petition and its legal effect. 

The act itself makes no provision for a trial by jury ex- 
cept where a delinquent child is charged with a crime. : The 
complaint was intended to charge, and did charge, the boy 
with being a dependent, neglected and delinquent child. 
Dependent and neglected in this; that said Alton Laurie 
was growing up under such circumstances as would tend 
to cause such child to lead a vicious and immoral life; 
that, for lack of proper control, he was growing up in de- 
linquency and crime, delinquent in this, that he is an 
habitual truant and incorrigible; that he has violated the 
laws of the state; that he habitually uses profane, ob- 
scene and indecent language; that he is guilty of immoral 
conduct in and about a schoolhouse and on the public high- 
way ; that he habitually smokes cigarettes and was repeat- 
edly guilty of operating a motor car in violation of law. | 
It is evident the specific charges in the complaint of law 
violation were not made with the intention of charging him 
with crime, but to set forth and state the facts showing him 
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to be a dependent, neglected and delinquent child. The 
statute defines dependent, neglected and delinquent chil- 
dren, and to bring the case within the statutory provision, 
it was necessary to make these allegations, and without 
such, or similar allegations, the petition would be subject 
to attack. It is not enough that the petition charge that 
the boy was a dependent, neglected and delinquent child, 
but it must go farther and set forth facts showing that he 
was such a child, and until such a petition was filed he 
would be uninformed of what he would have to inect. The 
petition in such cases must inform the defendant of the 
charge he is to meet, to enable him to prepare for his trial. 
And an examination of the petition brings us to the irre- 
sistible conclusion that the charge against the boy was 
that of delinquency. A commitment to the industrial school 
upon such a charge is not a conviction of a crime, or a 
commitment to a penal institution. This question of a 
right of trial by jury was before the supreme court of Wis- 
consin in Wisconsin Industrial School for Girls v. Clark 
County, 103 Wis. 651. The following is paragraph 5 of 
the syllabus in that case: 

“¥he commitment of a child to an industrial school cor- 
poration, not as a punishment for crime, but to furnish 
the child needed guardianship, maintenance, and care for 
its benefit and that of society, is not an interference with 
personal liberty requiring a trial by jury to justify it.” 

Judge Marshall, in discussing the question of the right 
of a trial by jury and the object and purposes of the law, 
says in his opinion: 

“The proceeding is not one according to the course of 
the common law in which the right of trial by jury is 
guaranteed, but a mere statutory proceeding for the ac- 
complishment of the protection of the helpless, which ob- 
ject was accomplished before the Constitution without the 
enjoyment of a jury trial. There is no restraint upon the 
natural liberty of children contemplated by such a law 
—none whatever; but rather the placing of them under 
the natural restraint, so far as practicable, that should be, 
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but is not, exercised by parental authority. It is the mere 
conferring upon them that protection.to which, under the 
circumstances, they are entitled as a matter of right. It 
is for their welfare and that of the community at large. 
The design is not punishment, nor the restraint imprison- 
ment, any more than is the wholesome restraint which a 
parent exercises over his child. The severity in either case 
must necessarily be tempered to meet the necessities of the 
particular situation. There is no probability, in the proper 
administration of the law, of the child’s liberty being un- 
duly invaded. Every statute which is designed to give pro- 
tection, care and training to children, as a needed substi- 
tute for parental authority and performance of parental 
duty, is but a recognition of the duty of the state, as the 
legitimate guardian and protector of children where other 
guardianship fails. No constitutional right is violated, 
but one of the most important duties which organized so- 
ciety owes to its helpless members is performed just in the 
measure that the law is framed with wisdom and is care- 
fully administered.” 

This case, and the case of Bell v. State, supra, are de- 
cisive of the question of the right of trial by jury, as well 
as the contention of counsel for plaintiff in error that “the 
provisions of the juvenile court law that purport to de- 
prive minors of their liberty without due process are un- 
constitutional and void, especially in cases where there 
has been no prior conviction and no plea of guilty to a 
charge of misdemeanor or crime,’’ and we deem further 
consideration of these questions unnecessary. 

Complaint is made because the trial court failed to ar- 
raign the defendant upon the petition filed in that court. 
The record discloses that two complaints were filed in the 
county court; that to each of these complaints the defend- 
ant was arraigned and entered his plea of not guilty. Our 
statute gave the defendant the right of appeal as in civil 
cases. Whether it was necessary to file a new petition in 
the district court, we do not pass upon. A comparison of 
the petition filed in the district court and the amended 
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complaint filed in the county court shows them to be al- 
most identical. To the complaints filed in the county court, 
he entered his plea of not guilty, and we cannot see how 
_he was prejudiced by not being required to plead to the 
petition in the district court, as none of his rights were 
affected thereby. There was a trial upon the merits, and 
he was not deprived of any substantial right. He was not 
charged with crime, nor was he tried for crime. It was a 
hearing or an examination by the judge under the juvenile 
act, and no arraignment was necessary. 

Error is predicated upon the fact that the petition dif- 
fers from the original complaint filed in the county court. 
It was within the discretion of the county judge to permit 
the filing of an amended complaint. Besides, the record 
discloses that the plaintiff in error was represented by 
counsel in both the county court and in the district court, 
and that no objections were made to the filing of the 
amended complaint in the county court, nor to the peti- 
tion in the district court, it being almost identical in words 
with the amended complaint filed in the county court, and 
plaintiff in error has nothing to complain of by reason of 
the filing of the amended complaint in the county court or 
to the petition in the district court. 

A reversal is sought.on account of the admission of the 
evidence of the county judge. The attorney general in 
his brief admits that the testimony was probably immate- 
rial and irrelevant. Granting that it was, this would not, 
in itself, necessitate a reversal, if there is suflicient com- 
petent and material evidence in the record to sustain the 
judgment. Wilson v. Wilson, 94 Neb. 192. 

It is vigorously contended by plaintiff in error that the 
judgment is not sustained by sufficient evidence. We 
have very carefully examined the record in this case, and 
have come to the conclusion there is sufficient competent 
and material evidence in the record to sustain the judg- 
ment. Many of the associates of the plaintiff in error were 
called as witnesses and testified in the case. Their testi- 
mony is undisputed and shows him to be a dependent, neg- 
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lected and delinquent boy, beyond the control of the con- 
stituted authorities, teachers and parents, a menace to the 
schools and those who come in contact with him and who, 
of necessity, are forced to associate with him. No one can 
read the record and come to any other conclusion. Specific 
reference to the evidence will answer no good purpose. 
The witnesses were before the county judge as well as the 
district judge. They had an opportunity to observe the 
boy himself, and, because of their opportunities for investi- 
gation and observation, were better able to determine the 
proper disposition and training of the boy than this court. 
To keep him in the public school would be impracticable, 
and that would be putting it in the mildest possible way. 
We realize it is a serious matter to take from the home and 
from the guardianship of father and mother a boy of these 
years; but when parents fail to perform their duty, there- 
by losing control of their child, they have no one to blame 
but themselves, and should not complain when the courts 
find it necessary, in the interest of society and the welfare 
of the community, to curb and correct the delinquent. A 
great majority of the juvenile delinquencies can be traced 
directly to the home and its environments. Present day 
conditions have, in a great measure, destroyed the home 
life. The boy and girl of 15 are today, in too many in- 
stances, allowed to follow and indulge in their own in- 
clinations, whether right or wrong, and parents are en- 
tirely too indifferent to the child’s welfare, and as a re- 
sult are, in many instances, brought face to face with such 
conditions as confront the parents of this boy. The pub- 
lic is even more indulgent at times than the parents. Of- 
ficials are not prone to act, and as a result, no action is 
taken until the public rises up in arms, so to speak, and 
demands that action be taken. Parents then plead, as 
did the parents in this case, that the child’s shortcomings 
and misdoings were due to his or her associates and asso- 
ciations, realizing that they, and they only, are responsible 
for the child’s associates and associations when it is too 
late. 
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Upon the disposition of this case by this court, the boy 
is again within the jurisdiction of the juvenile court, and 
it has the power of further investigation. The object of 
the law is corrective. Great discretion is given the judge 
of the juvenile court as to how this shall be accomplished. 
The act provides that it “shall be liberally construed to the 
end that its purpose may he carried out, to wit: That the 
care, custody and discipline of a dependent, neglected or 
delinquent child shall approximate, as nearly as may be, 
that which should be given by its parents, and, in all cases 
where it can be properly done, the child shall be placed in 
an approved family home and become a member of the 
family by legal adoption or otherwise.” Rey. St. 1913, sec. 
1260. If it shall appear to the court on investigation that, 
during the pendency of this appeal to this court, the life, 
habits and conduct of the boy have so changed that in the 
judgment of the court the order of commitment should be 
changed or modified, it is not too late to change or modify 
the same to meet the changed and existing conditions, to 
the end that the object and purpose of the act be carried 
out and his reformation brought about in some other 
way and place. To hold otherwise would not give effect 
to the object and purpose of the act. 

The case is affirmed, with authority to the judge of the 
juvenile court to make further investigation, and to make 
such final disposition of the case as, in the judgment of 
the court, will bring about the boy’s reformation. 

JUDGMENT ACCORDINGLY. 


ANASTACIO ROCHA, APPELLEE, V. JOHN BARTON PAYNE, 
DrreEcTOR GENERAL OF RAILROADS, APPELLANT. 


Firep Marcu 28, 1922. No. 21990. 


1. Negligence: Proor. Negligence is a question of fact and may be 
proved by circumstantial evidence. All that the law requires is 
that the facts and circumstances proved, together with the infer- 
ences that may be legitimately drawn from them, shall indicate, 
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with reasonable certainty, the negligent act complained of. 

2. Appeal: Harmiess Error. Erroneous instructions to the jury will 
not work a reversal of a case unless they are prejudicial to the 
complaining party. 


APPEAL from the district court for Dawson county: 
Hanson M. Grimes, JuDGE. Affirmed. : 


C.A.M agaw, Thomas W. Bockes and Thomas F'. Hamer, 
for appellant. : 


M. F. Harrington, Gerald F. Harrington and W. J. Me- 
Nichols, contra. 


Heard before Lerron, DEAN and FLANsBURG, JJ., DAY 
and Goon, District Judges. 


Goon, District Judge. 

This is an action to recover damages for personal in- 
juries in which plaintiff had judgment, and defendant 
has appealed. 

Plaintiff was employed as a track laborer on the tracks 
of the Union Pacific Railroad Company during the federal 
operation of the railroads. At the place where the in- 
juries complained of were sustained the said railroad has 

‘a double main-line track running east and west. While 
the plaintiff was standing immediately to the north of, 
and driving spikes along, the north rail of the south track, 
another employee approached from the east driving a gaso- 
line motor car on the north track. A short distance east. 
from plaintiff the motor car jumped the track, veered to 
the south, ran into and injured the plaintiff. The negli- 
gence complained of was: ‘The said gasoline motor was so 
negligently and carelessly operated by the agent and ser- 
yant in charge of said motor that it actually jumped the 
track, and when it did so it ran along the ground for a 
considerable distance, and while it was moving struck 
plaintiff; * * * that at the time said car was being driven 
along said track of the Union Pacific railroad by one of 
the agents of defendant, it was being driven by said agent 
at a reckless, careless, and high rate of speed and at a rate 
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of speed which actually caused it to jump said track, 
striking plaintiff as aforesaid.” 

Defendant insists that the negligent acts complained of 
are not sustained by sufficient evidence. The burden was 
on plaintiff to establish the existence of the negligent acts 
pleaded. There is no direct evidence in the record as to 
the rate of speed the car was running when it left the 
track, nor is there any evidence as to the rate of speed be- 
yond which it is dangerous or unsafe to operate such a 
car. It is disclosed that the car, after leaving the track, 
traveled a considerable distance on the ground before it 
struck plaintiff. Some of the witnesses put the distance as 
the length of two or three rails, and one witness states 
that the distance was slightly more than three and one-half 
rails. When the car left the track on which it was being 
operated it ran over, or jumped, both rails of that track, 
ran the distance indicated, and struck plaintiff with suf- 
ficient force to hurl him into the center of the track on 
which he was working. The evidence shows that the motor 
car weighed about 300 pounds; that the flanges on the 
wheels were from three-fourths of an inch to one inch 
deep and were intact and in good condition, and that the 
car was in good order and working condition; that the 
railroad track was straight, level-and in good condition, 
except that a little gravel was on the south rail at about 
the point where the car left the track. Are these facts 
and the inferences that may properly be drawn therefrom 
sufficient to justify a fmding that the motor car was being 
operated at a reckless or negligent rate of speed? 

Defendant contends that the doctrine of res ipsa loqui- 
tur is not applicable to an action for personal injuries by a 
servant against his master, and that without the applica- 
tion of that doctrine the verdict can not be sustained. We 
are unable to concur in this contention. The doctrine of 
res ipsa loquitur is frequently applied to cases of this 
character, and many cases could be cited where it has 
been so applied, but we are of the opinion this case does 
not necessarily depend on the application of the maxim. 
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Negligence is a question of fact, and, like any other fact, 
may be established by circumstantial evidence. All that 
the law requires is that the facts proved, together with the 
inferences that may be legitimately drawn from them, 
shall indicate with reasonable certainty the existence of 
the negligence complained of. That the track was straight, 
level and in good condition, save a little gravel on one 
rail, tends very strongly to negative the theory of any de- 
fect or condition of the roadbed that could have caused 
the car to leave the track, and the further fact that the 
car was in good condition, with its wheels and flanges 
thereof sound and perfect, tends to eliminate any sugges- 
tion that the accident was due to any defect in the car. 
These circumstances tend, very strongly, to exclude any 
other theory of the cause of the accident than that the 
car was recklessly or negligently operated. It is a matter 
of common knowledge that a light car is more likely to 
jump or bound upward than a heavy car if it strikes a 
slight impediment or obstruction while running at high 
speed, and that if running at moderate or slow speed a 
very slight obstruction would not cause it to jump. The 
motor car that struck plaintiff weighed but 300 pounds. 
The speed of the car was sufficient to cause it to go over 
both rails of the track on which it was traveling, run a 
considerable distance on the ground, and still have suf- 
ficient momentum when it struck plaintiff to hurl him a 
distance of several feet. This would indicate that the car 
was being operated at a high rate of speed. Taking into 
consideration all the facts and circumstances proved and 
the deductions that may fairly be drawn from them leads 
us to the conclusion that the finding is supported by suf- 
ficient evidence. 

Defendant complains of two instructions given the jury. 
Both of them are subject to criticism. In one the court 
tells the jury to consider the warnings and signals given 
by the driver of the car to warn plaintiff of its approach. 
There is no evidence that any signal or warning was given. 
The error was in suggesting to the jury that there was 
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evidence of such warning. This was favorable to defendant 
and could not have prejudiced him. Both instructions 
complained of submitted to the jury the question of plain- 
tiffs contributory negligence, and there was no evidence 
of any contributory negligence. Again, the error favored 
defendant. It is elementary that erroneous instructions 
will not work a reversal unless prejudicial to the com- 
plaining party. We find no error prejudicial to defendant, 
and the judgment of the district court is, therefore, 
AFFIRMED, 


Sitas C. HYNDSHAW, APPELLEE, Vv. Bert L. MILs, 
APPELLANT. 


FILED Marcu 28, 1922. No. 21503. 


1. Trial: Verpicr. A verdict finding for plaintiff, naming the ; 
amount of recovery, and directing that it be applied upon plain- 
tiff’s indebtedness to a stranger to the action, held, under the 
pleadings and evidence, to be not responsive to the issues, and not 
curable by rejection of the extraneous portions as surplusage. 


Instructions: Proor. An instruction to the effect that 
defendant, in order to avail himself of the defense of fraud, must 
prove the elements of the fraud to the jury’s satisfaction is er- 
roneous, aS requiring a greater degree of proof than the law de- 
mands in a civil action. 


It is error to refuse a proffered instruction which 
is warranted by the evidence and correcily states the law of the 
case, unless the principles involved are covered by other instruc- 
tions given. First Nat. Bank v. Carson, 30 Neb. 104. 


APPEAL from the district court for Thomas county: 
BayarD H. PAINe, JtpGe. Reversed. 


Sullivan, Squires & Johnson and F. A. Reisner, for ap- 
pellant. 


H. L. Wilson and N. T. Gadd, contra. 


Heard before Morrissey, C. J., AtLpRicH, Rose and 
FLANssere, JJ., Hopart, District Judge. 
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Hosart, District Judge. 

The appellee, Hyndshaw, owned a garage business, a 
stock of goods incidental thereto, and certain accounts re- 
ceivable. He alleges that he sold the same to the appellant, 
Mills, by oral contract, and that Mills agreed to pay for it 
as follows: (1) To pay the outstanding indebtedness that 
had been incurred in the previous conduct of the business ; 
(2) to pay a note of some $2,600 which Hyndshaw owed 
to the Thedford bank and which was secured by a trust 
deed to real estate given by his mother, Dolly M. Hynd- 
shaw; (3) to pay to Hyndshaw the balance then remaining 
of the purchase price, which price was to be determined by 
invoicing the stock on an agreed basis of values. Hynd- 
shaw brought this action against Mills, alleging perform- 
ance on his own part and acceptance of the stock of goods 
by Mills, and praying judgment for $6,000 under the con- 
tract. Mills, by his answer, denied the consummation of 
the contract, alleging that some preliminary negotiations 
were had, looking to such a contract, but were broken off 
by him upon the discovery of fraudulent misrepresenta- 
tions made by Hyndshaw as to the value of the stock and 
the amount of indebtedness. 

Upon trial to a jury the following verdict was returned: 

“We, the jury, * * * do find for the plaintiff and fix the 
amount of his damages at $2,300, which must be applied 
on note of $2,673.25, and interest to date in favor of the 
Thedford bank and secured by trust deed on three lots 
owned by Dolly M. Hyndshaw.” 

On this verdict judgment was entered in favor of the 
plaintiff, Hyndshaw, and against the defendant, Mills, for 
$2,300 and costs, and Mills has appealed. 

Numerous assignments of error are made. We shall 
consider first the sufficiency of the verdict to support the 
judgment rendered. Obviously the latter part of the ver- 
dict is of no effect, because the bank was not a party to 
the action. The question is whether such latter part may 
be rejected as surplusage, while the former part is taken as 
the finding of the jury upon the issuable facts. The case 
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of Hallett v. Ransom, 97 Neb. 643, is cited by appellee to 
support the judgment of the trial court, but we are of the 
opinion that the circumstances of the two cases are not suf- 
ficiently parallel. The syllabus of the cited casc is: 

“Where the verdict contains proper findings on the issu- 
able facts submitted to the jury, clearly indicating the 
judgment which the law should pronounce, severable mat- 
ter outside of the pleadings, the proof, the issues, the in- 
structions, and the law may be rejected as surplusage.” 

In that case there was but one question for the jury to 
decide, to wit, the plaintiff’s right to recover. That ques- 
tion being determined affirmatively, the amount of re- 
covery was fixed by the law, the jury had nothing to do 
with it, and the jury had been so instructed. - The jury’s 
attempt to modify the amount was therefore, as said in the 
syllabus, outs:de the proof, the issues, the instructions, and 
the law. But the one issuable fact which it was the jury’s 
province to determine was decided by the finding in favor 
of the plaintiff, and this court remarked that such finding 
was not only supported by the evidence, but responded to 
the demands of justice and equity. 

In the case at bar the circumstances are substantially 
different. It appears that the defendant, Mills, was presi- 
dent of the Thedford bank when Hyndshaw gave to the 
bank the $2,600 note which Mills is alleged to have after- 
wards assumed as part of the purchase price of the garage. 
It is further fairly established by the evidence that the 
indebtedness which Mills is alleged to have assumed was 
more in the aggregate than the value of the property he 
would receive, so that Mills, under the contract, would not 
owe the plaintiff anything. It is impossible to avoid-the 
inference, first, that the jury found nothing due from Mills 
to the plaintiff; second, that the jury regarded the note of 
Hyndshaw and his mother to the bank as being in reality 
an indebtedness to Mills; and, third, that the jury assumed 
to itself the extra-juridical function of canceling this in- 
debtedness as a matter of poetic justice. 

We cannot say in this case, as was said in Hallett v. 
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Ransom, supra, that a finding for the plaintiff is not only 
supported by the evidence, but responds to the demands 
of justice and equity. More than that, we cannot even say 
with conviction in this case that the jury intended to find 
in favor of the plaintiff and against the defendant, Mills. 
The reasonable interpretation of the verdict as returned 
seems to be a finding against the defendant Mills in favor 
of the Thedford bank, and ultimately in favor of the plain- 
tiff's mother, Dolly M. Hyndshaw, whose property was 
liable to the bank’s claim. This interpretation receives 
some support from affidavits incorporated in the record. 
Such a verdict, of course, was not responsive to the issues, 
was contrary to law, and void. It should not have been 
received, or judgment entered upon it. 

We think there is also error in one of the instructions 
given by the court, which was, in part, as follows: 

“One of the defenses interposed is that of fraud charged 
to have been committed by plaintiff. In order for defend- 
ant to be relieved by the fraud as charged, it is necessary 
that Mr. Mills must have proved to your satisfaction that 
Mr. Hyndshaw made false representations, as to the 
amount of the stock in the garage and the amount due to 
his creditors, that Mr. Mills was ignorant of the falsity 
thereof and believed it to be true, that such statements 
were made with the intent that they should be acted upon 
by Mr. Mills to his damage, and that he did so act and was 
damaged.” 

Complaint is made of this instruction because it requires 
of the defendant a higher degree of proof than the law de- 
mands in civil actions. The criticism is well founded. 
The defendant was obliged to establish his affirmative de- 
fense by a preponderance of the evidence only, and not to 
the unqualified “satisfaction” of the jury. The general 
legal acceptation of the term “satisfactory evidence” is 
that degree of proof which ordinarily satisfies an unpreju- 
diced mind beyond a reasonable doubt. 17 Cyc. 754, 762. 

The defendant requested the following instruction : 

“You are instructed that in this case, if you find that 
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the preponderance of the evidence shows that an enforce- 
able oral contract for the sale of the property from the 
plaintiff to defendant was agreed upon, then the value of 
said property and the amount of plaintiff’s debts incurred 
for carrying on the garage business in Thedford are mate- 
rial facts to be considered by the jury; and if you find from 
a consideration of all the evidence that the plaintiff repre- 
sented to defendant that said debts were at that tine much 
less than they really were or that the amount and actual 
value of his property mentioned in plaintiff’s petition was 
much more than it really was, then you are instructed 
that said representations are material facts for your con- 
sideration ; and in that event if you find from the whole of 
the evidence that defendant Mills believed such representa- 
tions and relied thereon and was induced thereby to make 
such contract your verdict must be for the defendant, pro- 
vided you find from all the evidence that defendant within 
a reasonable time after discovering the falsity of said rep- 
resentation rescinded said contract and took uo benefits 
therefrom and restored or tendered to the plaintiff all the 
property which he may be shown by the evidence to have 
received thereunder.” 

This was a correct statement of the law and was respon- 
sive to the issues and the evidence. The court gave no in- 
struction of its own motion covering this phase of the case. 
It is error to refuse an instruction warranted by the testi- 
mony and containing a correct statement of the law of the 
case, if the principles have not been covered by the charge 
of the court. first Nat. Bank v. Carson, 30 Neb. 104; Bays 
v. State, 6 Neb. 167; Matthewson v. Burr, 6 Neb. 312; Rob- 
ison v. UhL, 6 Neb. 328. 

For the reasons given, the judgment of the district court 
is reversed and the cause remanded, 

REVERSED. 


? 
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JAMES W. WILSON, APPELLEE, V. Morris & CoMPANY, 
APPELLANT. 


FILED Marcu 28, 1922. No. 21921. 


1. Evidence examined, and held sufficient to sustain a finding that 
the relation of employer and employee existed. 


2. Trial: Verpict: Jornt Tort-Feasors. In an action where sev- 
eral persons are proceeded against jointly for a wrong, the mere 
fact that one of the joint tort-feasors is released by the jury’s 
verdict will not necessarily release the others, and the verdict 
against the others may stand. 


INSTRUCTIONS: CONTRIBUTORY NEGLIGENCE. It is not er- 
ror to fail to instruct on the law of contributory negligence, when 
no such instruction is requested and no evidence of contributory 
negligence is offered. 


_AppeAL from the district court for Douglas county: 
CuHartes A. Goss, Jupce. Affirmed. 


James C. Kinsler, for appellant. 


Jamieson, O'Sullivan & Southard and A. H. Murdock, 
contra. 


Heard before Morrisspy, C. J., ALDRICH, Rose and 
FLANsserG, JJ., Hopart and PAIne, District Judges. 


Hozart, District Judge. 

This is an action for damages brought by appellee against. 
the appellant and one Kennedy. The verdict was against 
the appellant company and in favor of the eodotendant 
Kennedy. 

One of the issues on the trial was the question whether 
the relation of employer and employee existed between the 
two defendants. This question was submitted to the jury 
by adequate instruction and was by the jury resolved in 
favor of the plaintiff. After an examination of the evi- 
dence we cannot say that it is insufficient to support such 
finding, and in accordance with the settled rule it will 
therefore be regarded as established. 
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The principal argument of appellant is that it was en- 
titled to judgment in its favor, notwithstanding the ver- 
dict, since the jury found in favor of its codefendant and 
employee. There was, however, evidence of negligence on 
the part of the employer distinct from the alleged negli- 
gent acts of the employee. It is said in the opinion of this 
court in Usher v. American Smelting & Refining Co., 97 
Neb. 526: 

“The mere fact that, in an action where several persons 
are proceeded against jointly for a wrong, one of the joint 
tort-feasors is released, will not release the others, and the 
verdict against them will be sustained.” 

This principle, as laid down in the case quoted from, 
and supported by the authorities therein cited, is control- 
ling and must be followed. 

Complaint is made of the fifth instruction given by the 
trial court, which was, in part, as follows: “The burden 
of proof is on the plaintiff to establish by a preponderance 
of the evidence one or more of the acts of negligence 
charged against the defendants in the petition, the injury 
to the plaintiff, and that such negligence was the proximate 
cause of said injury, and the amount of damages, if any, 
the plaintiff has sustained by reason thereof.” 

It is argued by appellant that this instruction in effect 
assumed that the defendant Kennedy was an employee of 
the defendant Morris & Company, by. not mentioning this 
relationship as one of the facts necessary to be proved, and 
further complaint is made of this instruction in that it 
did not define the law of contributory negligence. On the 
first point, it is to be noted that the court further gave to 
the jury its instruction No. 7, which was as follows: 

“Tf you find from the evidence that the defendant James 
Kennedy was not an employee of, but was an independent 
contractor for, the defendant Morris & Company, then you 
are instructed that under the evidence in this case Mor- 
ris & Company were not in any event responsible for his 
acts, and in case of such finding your verdict should be in 
favor of the defendant Morris & Company.” 
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This, we think, covers the omission from the former in- 
struction, though possibly the trial court could have been 
more explicit in pointing out to the jury that the burden 
of proof was on the plaintiff to establish the relationship 
existing between the two defendants. However, the rule 
is that the instructions must be construed as a whole, and 
we believe that, considering them together, the jury were 
adequately instructed on that point. 

The omission of an instruction on contributory negli- 
gence cannot now be complained of, when no such instruc- 
tion was presented to the trial court. Furthermore, no 
evidence was submitted showing contributory negligence. 

No error is found in the record, and the judgment is 

AFFIRMED. 


JoHN R. HOUSE, APPELLANT, V. WILLIAM R. LEWIS, 
APPELLEE. 


Firep March 28, 1922. No. 21884. 


1. Evidence considered, and held to present questions of law only. 


2. Landlord and Tenant: RENT: PLACE oF PAYMENT. Where a lease 
for the payment of rent for the use of real property is silent as to 
the place of payment, the law fixes the place of payment upon the 
leased premises. 


ForFreiture. The undisputed evidence in this 
case anaes that the lease was silent as to the place of payment; 
that defendant was always ready, able and willing to pay the rent 
upon the demised premises; that plaintiff at no time went to or 
sent any one to the demised premises for the rent; that plaintiff 
at no time or place requested payment of the rent. Held, that de- 
fendant was not in default under his contract and was not holding 
over his term, and his lease was not subject to forfeiture by the 
plaintiff. 


APPEAL from the district court for Thurston county: 
Guy T. Graves, JupGn. Affirmed. 


Curtis L. Day and Archie M. Smith, for appellant. 
Keefe & Knoepfler, contra: 
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Heard before Morrissey, C. J., Lerron, Rose, DEAN, 
Avbprici and FLANsBURG, JJ., HosteT Ler and MORNING, 
District Judges. 


Hostetire, District Judge. 

This was an action in forcible entry and detainer. The 
matter was tried and submitted to a jury and a verdict re- 
turned in favor of defendant. From a judgment entered 
thereon, the plaintiff appeals. , 

The defendant was in possession of certain Indian lands 
as tenant under a government lease. By the terms of this 
lease defendant was required to pay as rent $80 on the 
1st of March and $80 on the Ist of November of each 
year. The written lease specified no place for the payment 
of rents, merely reciting that rents should.be payable to 
the superintendent of the Omaha agency. Such agency 
was acting as trustee for the Indians to whom the lands 
had originally been allotted. While defendant was in pos- 
session under his lease, and on January 24, 1919, these 
lands were sold to the plaintiff and the deed to plaintiff im- 
mediately recorded. Plaintiff did not at onee notify the 
defendant of his purchase of the property, but the defend- 
ant learned through others that such purchase had been 
made, and on March 1, 1919, sent by check to the plaintiff 
the $80 rental due at that time. Vlaintiff did not acknowl- 
edge receipt, and defendant testifies that he was not then 
sure whether the rent had ever been received. However, 
defendant did testify, and his testimony is uncontradicted, 
that in June of that same year he met the plaintiff and 
plaintiff told him that he had purchased the land, but that 
defendant made no inquiry as to whether or not the March 
rent had been received. In August defendant again met 
the plaintiff, but had no further conversation with regard 
to the land. At the time the November vent became due, 
defendant testifies that he had learned that the Indians 
were complaining and were making statements that they 
were going to endeavor to get the land back from the plain- 
tiff. Defendant testifies that he did not, at that time, send 
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the rental to the plaintiff, since he had decided that he 
would first see the plaintiff and talk the matter over with 
hin. Defendant went to Pender some time late in the 
year 1919, or in the fore part of 1920, but did not find the 
plaintiff in town. The November rent remained unpaid, 
and on February 28, 1920, plaintiff served upon the de- 
fendant, in compliance with the statute, a three days’ no- 
tice, ordering the defendant to vacate the premises. De- 
fendant immediately after the service of this notice mailed 
a letter addressed to plaintiff at Pender, where plaintiff 
resided, inclosing a check in the amount of $160, to cover 
the rent due November, 1919, as well as the rent to become 
due in a few days, on March 1, 1920. This check was 
promptly returned by the plaintiff, with a letter stating 
that he would accept the past-due November rent, but that 
he would not accept the March rent. On March 4, 1920, 
the defendant went to Pender and there met the plaintiff, 
gave him a check for the November rent, and made a tender 
in currency of the rent due on March 1. The plaintiff ac- 
cepted the Noveniber rent in settlement of the amount due 
for the period covered, but refused to accept the March 
rent, still insisting upon a forfeiture of the lease by reason 
of the defendant’s default. 

The trial court submitted to the jury, as issues of fact, 
the question of whether or not defendant knew that plain- 
tiff had become the owner of the land and whether he knew 
where plaintiff could be found; the question of whether or 
not the defendant was in default; and the question of 
whether or not the plaintiff had waived such default. The 
jury’s verdict on these issues was in favor of the defendant. 

After a careful consideration of the evidence we have 
reached the conclusion that there were no disputed facts to 
submit to the jury in this case. The case must be decided 
as a matter of law. The lease was in writing, but did not 
specify where the rent should be payable. 

It is the general rule that payments must be made, in 
the absence of an agreement fixing the place of payment, 
where the creditor resides, or wherever he may be found; 


260 NEBRASKA REPORTS. [ VoL. 108 


House v. Lewis. 


and ordinarily the debtor in such case is bound to seek the 
creditor to make payment to him, provided the creditor is 
within the state when the payment is due. Hsmay v. Gor- 
ton, 18 Ill. 483; Pomeroy v. Atnsworth, 22 Barb. (N. Y.) 
118; Sanders’ Heirs v, Norton, 4 T. B. Mon. (Ky.) 464; 
Hale v. Patton, 60 N. Y.°2383; 30 Cyc. 1185. 

Such, however, is not the rule in contracts for the pay- 
ment of rent for the use of real property. 

In Gear, Law of Landlord and Tenant, sec. 135, it is 
said: ‘When the lease is silent as to the place of payment, 
rent is payable upon the leased premises.” See Burnes v. 
McCubbin, 3 Kan. 221; Fordyce v. Hathorn, 57 Mo. 120; 
Walter v. Dewey, 16 Johns. (N. Y.) *222; Hunter v, Le- 
Conte, 6 Cow. (N. ¥.) *728; Van Rensselaer v. Jones, 5 
Denio (N. Y.) 449; Livingston v. Miller, 11 N. Y. 80, 91; 
Coke, Littleton, 201); Sheppard’s Touchstone, 378. Berg- 
doll v. Spalding & Bros., 234 Pa, St. 588. 

In Taylor, Landlord and Tenant (9th ed.) sec. 392, it is 
said: ‘And whether payable in money, or in kind, if no 
place of payment is specified, a tender of cither upon the 
land is good, and prevents a forfeiture.” See Lush v. Druse, 
4 Wend. (NX. Y.) 318; Walter v. Dewey, 16 Johns. (N. Y.) 
*222; Vun Rensselaer v. Jones, supra. 

“Although the tenant is not under obligation to seek 
the landlord, when the contract is silent as to the place 
of payment, a personal tender to the landlord anywhere is 
held sufficient.” Taylor, Landlord and Tenant (9th ed.) 
sec. 392. 

In 24 Cyc. 1191, it is said: “Where no place is appointed 
for payment, rent issuing out of land is payable on the 
land.” And “Where rent is payable either in money or 
kind, and the lease is silent as to the place of payment, a 
tender of the rent by the lessee upon the land is good; and 
it is not required of the lessee to make the tender to the 
lessor personally”—citing Fordyce v. Hathorn, 57 Mo. 120, 
and other cases. 

So far as our research has gone, we have found no law 
to the contrary. There is certainly nothing in the statutes 
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of Nebraska that changes this rule. If the contract is 
silent as to the place of payment, then the law fixes the 
place upon the leased premises. The law is reasonable. 
The landlord and tenant stand upon an equal basis. It is 
no greater hardship for the landlord to go to the tenant 
for his rent than for the tenant to go to the landlord to pay 
the same. In the absence of a contract specifying other- 
wise, the law fixes the place of payment upon the land. 
The landlord knows exactly where to go for his rent. If 
the law were to be interpreted that the tenant must pay 
to the landlord wherever found in the state, then a great. 
burden might be imposed upon the tenant. If the landlord 
wished to be rid of his tenant, then he would be hard to 
find upon the first of the month when the rent was due. It 
is more reasonable, just and fair to have a fixed place for 
the rent payment as the law now fixes it, than to have the 
place of rent payment travel about with the person of the 
landlord. If the latter rule were in force, the tenant would 
be in constant danger of having his lease forfeited. If the 
parties desire to have a place of payment other than the 
one fixed by law, then let them agree in their contract upon 
that point. It is not the province of this court to change 
the long-established law to make it easier for the landlord 
to collect his rent. In the instant case the rent was by law 
payable on the premises. Plaintiff never went to the 
premises ; nor did he send any one for the rent. If plaintiff 
had requested payment of the rent upon the premises, 
it would in all likelihood have been paid. 

Section 8467, Rev. St. 19138, provides: “A tenant shall 
be deemed to be holding over his term whenever he has 
failed, neglected, or refused to pay the rent or any part 
thereof when the same became due.” This provision of the 
law clearly means that, when a tenant has wrongfully 
failed, etc., to pay rent, then he shall be considered as hold- 
ing over his term. So long as he has not violated the writ- 
ten contract between himself and the landlord he is not in 
default. The defendant in this case has not breached the 
lease. He has at all times been ready to comply with his 
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contract and pay the rent at the place appointed by law. 
The plaintiff under the contract must call or send for the 
rent at the place where the same is payable. If he fails to 
do so, he is himself in default and cannot charge derelic- 
tion to his tenant, who was ready to pay him at the place 
fixed by the law. The defendant was under no obligation, 
as said in Taylor, Landlord and Tenant, supra, to go out 
and hunt up the plaintiff and pay the rent to him. He had 
the right to wait until the plaintiff called for the rent at 
the place where the same was payable. Because defendant 
did go forth and try to pay plaintiff at some other place 
will not deprive him of his legal rights under his contract. 

It is thus we believe the law to be. Under this view of 
the law, the undisputed evidence warrants but one con- 
clusion, a verdict and judgment for the defendant. We do 
not find it necessary to consider any other proposition. 

The judgment is 

AFFIRMED. 

FLANSBUre, J., dissenting. 

I do not believe that the cases cited in the opinion are de 
cisive of the question here. 

In the case of Burnes v. McCubbin, 3 Kan. 221, the court 
only went so far as to say that, where no place of payment 
was mentioned in the lease, rent would be payable either at 
the premises or in the city where the property was situated. 
The court pointed out that the landlord in that case was a 
nonresident of the state and had no agent in the state, and 
that the tenant could uot, under such circumstances, be 
expected to go out of the state to hunt him up and tender 
him the rent. 

The case of Fordyce v. Hathorn, 57 Mo. 120, did not in- 
yolve cash rent, but only a corn crop grown upon the 
premises, which renders the case distinguishable. 

The New York cases were all very early decisions in that 
state, and were, I believe, merely a recognition of the com- 
mon-law rule, requiring the landlord to go upon the prem- 
ises and demand his rent before being entitled to invoke 
a forfeiture. By that rule, in order to work a forfeiture 
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of the terms of a lease, where place for payment of rent 
was not specified, it was necessary for a landlord to make 
a demand for the precise amount of rent due, just before 
sunset on the last day that it might be paid, and at the most 
notorious place on the premises. If there was a dwelling- 
house upon the land, it was required that the demand be 
made at the frout door of the same. The failure to make 
such demand waived the right of forfeiture, but not the 
right to collect the rent. 

The New York cases, as well as the decisions in Bergdoll 
wo. Spalding & Bros., 234 Pa. St. 588, and Rea v. Hagle 
Transfer Co, 201 Pa. St. 273, relied on by defendant, have 
taken that rule, I believe, to establish that the rent is pay- 
able on the preniises if no place for payment is specified in 
the lease. The question of the common-law demand for 
rent does not determine the question of where rent is pay-— 
able. The place fixed for that demand depended, not upon 
the place where the rent might be considered due, but en- 
tirely upon another matter; that is, its purpose was to give 
notice to the tenant that the landlord intended to invoke 
a forfeiture of the lease. 

Under the law of forcible entry and detainer, as it exists 
in this state, the necessity of a demand by the landlord, as 
required at common law, is dispensed with. The failure 
of the tenant to pay the rent at the place and time that it 
is due makes him a tenant holding over his term. 

When a lease provides for cash rent and prescribes no 
place for its payment, the question is: Must the tenant 
seek the landlord and pay him at his residence or place of 
business or where he may be found if easily accessible, or 
inust the landlord go to the premises to collect the rent? 

Where an obligation is payable in articles of property, 
as distinguished from money, and where no place of pay- 
ment is specified, it seems to be the rule that the debtor is 
not obligated, at his cost, to transmit such articles to the 
creditor, but that the creditor must call for them at the 
debtor's premises. Grant v. Groshon, Hardin (Ixy.) 85, 
3 Am. Dee. 725; 30 Cre. 1185. Such is also the rule, with 
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regard to the payment of rent, where the rent is payable 
in crops grown upon the premises. Since the crop, it is 
said, issues from the land, the tenant, where no place of 
delivery is specified in the lease, is required only to gather 
the crop in readiness for delivery, and the landlord must 
accept delivery at the leasehold premises, and himself un- 
dergo the expense of transportation. Remsen v. Conklin, 
18 Johns. (N. Y.) 447; Fordyce v. Hathorn, supra. 

Where rent is payable in money, the transmission of 
which requires no outlay of expense, I see no reason why 
the obligation to pay rental should be treated as different 
from any other money obligation. The rule is well estab- 
lished, where a party contracts to pay money to another 
and no place of payment is expressly specified, that it is 
the duty of the debtor, at least if the creditor is in the 
state or has his domicile or place of business there (State v. 
Kenosha Home Telephone Co., 158 Wis. 871: Danser v. 
Dorr, 72 W. Va. 430; Hale v. Patton, 60 N. Y. 233), to 
either make payment to the creditor in person or to make or 
tender payment at his residence or place of business. This 
rule arises from the presumption or implication of law that 
the intention of the parties, where the place of payment 
is not specified in the contract, was that payment should 
be made to the creditor at his place of business, residence, 
or wherever found; it being the general duty of the debtor 
to seek the creditor. Stoker v. Cogswell, 25 How. Pr. 
(N. Y.) 267; State v. District Court, 55 Mont. 330; State v. 
District Court, 41 Mont. 84; Motherstadt v. Newman, Ine., 
Motor Cars, 204 Mo. App. 619; Esmay v. Gorton, 18 Tl. 
483; Magruder v. Cumberland Telephone & Telegraph Co., 
92 Miss. 716; Walker v. Lovitt, 250 Tl. 543; Jones v. Main 
Island Creck Coal Co., 84 W. Va. 245; 30 Cre. 1185. 

It is said in 1 Tiffany, Landlord and Tenant, 1095, sec. 
187e: “The view that a tender is sufficient if made on the 
premises, when no place for payment of rent is named by 
the lease, has been repudiated in England, * * * it being 
decided that the mere presence of the tenant on the prem- 
ises, with the amount of rent, on the day fixed for payment, 
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is not a good defense, if the landlord was not there to re- 
ceive it, and that a covenant to pay rent ‘is analogous to a 
covenant to pay a sum of money in gross on a day certain, 
in which case it is incumbent upon the covenantor to seek 
out the person to be paid, and pay or tender him the money, 
and for the simple reason that he has contracted so to do.’ ” 
See Haldane v. Johnson, 8 Exch. (Eng.) 689. 

I take it that such should be the rule. The defendant in 
this case paid his rent in March, 1919, by check, sent to 
the plaintiff at the town of Pender. The defendant knew 
where the plaintiff could be found. He knew his place of 
residence, and it was easily accessible. The plaintiff did 
nothing which would in any way mislead the defendant or 
prevent him from making payment of the November rent 
when it became due. That rent was nearly six months 
past due and unpaid when the landlord served a notice to 
vacate. I believe that the facts in the case show that the 
defendant was clearly in default, and that the plaintiff was 
entitled to insist upon a forfeiture. 


Frep E. ENO, APPELLANT, V. JOHN LAMPSHIRE, APPELLEB. 
Fitep Marcu 28, 1922. No. 22055. 


1. Appeal: OpsEction: Watver. “In the absence of a record show- 
ing that an objection was made in the court of original jurisdic- 
tion, a waiver of the defect will be presumed in the appellate 
court.” In re Estate of Graff, 86 Neb. 535. 

2. Judgment by Default: ArrLicaTion TO VacaTE. Record examined, 
and held that defendant’s amended application is sufficient under 
section 7646, Rev. St. 19138, to vacate judgment rendered against 
him by default. 


APPEAL from the district court for Thomas county: 
Epwarp P. CLEMENTS, JuDGE. Affirmed. 


Orville L. Jones, for appellant. 


Farrish A. Reisner, contra. 
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Heard before Morrissey, C. J., Rose, ALpricH and 
FLANssbwnrc, JJ., Dickson and STAUFFER, District Judges. 


STAUFFER, District Judge. 

Appeal from order vacating judgment rendered against 
defendant by default. 

Plaintiff brought an action June 16, 1920, against de- 
fendant in the district court for Thomas county. Service 
was had by publication on defendant as a nonresident. De- 
fendant’s land was attached and sold to satisfy a judgment 
of $212.85. The judgment was vacated at the January 19, 
1921, term of court, and defendant was permitted to an- 
swer on payment of costs. Plaintiff appeals. 

Plaintiff challenges defendant’s answer as not being full 
and meritorious because not properly verified. The court 
below required the defendant to verify the answer which 
had been verified by his attorney. The verification is at- 
tacked because it was signed and sworn to by a Saline 
county notary, while reciting venue as laid in Thomas 
county. The affidavit reciting that defendant had no know- 
ledge or notice of the pendency of the action before judg- 
ment is attacked for the same reason. DPlaintiff made no 
vbjection to this below, and hence has waived the objection. 

“In the absence of a record showing that an objection 
was made in the court of original jurisdiction. a waiver of 
defect will be presumed in the appellate court.” In re Es- 
tate of Graff, 86 Neb. 535. 

Had objection been made, defendant could have amended. 
Rine v. Rine, 91 Neb. 248. 

Plaintiff also challenges defendant’s answer, for the 
reason that it does not state facts sufficient to constitute 
a meritorious and prima facie defense. It denies “each 
and every allegation set up in plaintiff's petition.” Plain- 
tiff insists that this is not a full and meritorious answer, 
as a general denial ought to deny “each and every material 
allegation in the petition.” Maxwell, Code Pleading, p. 
388, states: “The defendant should be required, on mo- 
tion, to make his denial specific. A general denial may be 
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. Substantially in the following form: ‘The defendant, in 
answer to the petition of the plaintiff, denies each and 
every allegation therein contained.’” Lewis v. Coulter, 
10 Ohio St. 451. The objection is supercritical, a mere 
technicality, which was not objected to below, and appel- 
lant has waived his rights thereon. 

Defendant’s amended application is sufficient under 
section 7646, Rey. St. 1913, to vacate the judgment rend- 
ered against him by default. The defendant has entitled 
his pleading: “Amended Petition—Answer—Motion.” 
The pleading is not a model as regards either form or con- 
tents. But it does constitute a meritorious answer to the 
petition. The defendant also made it appear to the trial 
court, “by affidavit, that during the pendency of the action 
he had no actual notice thereof in time to appear in court 
and make his defense.” . 

It is to be expressly noted that the question as to the 
right of the plaintiff to appeal from an order vacating a 
judgment obtained by default is not here decided. Such 
question was not raised in the instant case. 

The pleading constituted a full and meritorious answer 
to the petition. The court below did not err in vacating 
the judgment. 

AFFIRMED. 


STATE, EX REL. SCHOOL DistRIcT OF City OF SWNEY, RELA- 
TOR, Y. GEORGE W. MARSH, AUDITOR, RESPONDENT. 


FIrep MaArcH 28, 1922. No. 22525. 


1. Schools and School Districts: RErrunpDinc Bonps. A school dis- 
trict in a city of over 1,500 population can issue bonds for the 
purpose of funding its outstanding valid warrants, under chapter 
143, Laws 1919. 


2. Statutes: CoNSTRUCTION: CONSTITUTIONALITY. It is not the prov- 
ince of the court to alter by construction an act of the legislature 
which is free from ambiguity and clear and explicit in its terms, 
upon the theory that the legislature made a mistake and did not 
intend to do that which its language clearly imports. 
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Original proceeding in mandamus to compel respondent, 
as auditor of public accounts, to register bonds of relator 
school district. Writ allowed. 


Holmes, Chambers & Mann, for relator. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Morrissey, C. J., Rosse, ALDRICH and 
FLANSBURG, JJ., DIcKSON and STavuFFenr, District Judges. 


STAUFFER, District Judge. 

The original jurisdiction of this court is invoked by the 
relator, a school district in a city of over 1,500 population, 
for a peremptory writ of mandamus directing the auditor 
of public accounts, respondent, to register bonds of the 
school district in the sum of $60,000. The bonds carried 
at a special election called by relator’s board of education, 
The bonds were voted for the purpose of funding outstand- 
ing registered warrants of the district. The warrants had 
been given for the “expenses incident to the purchase of 
the site, enlargement and construction of a new grade 
school building, and repairs and maintenance of other 
school properties and school systems in general.” <A por- 
tion of the warrants represent money expended for repairs 
on old school buildings, and for payment of general school 
expenses. The bond history does not indicate what por- 
tion of the issue was for any certain part of the items above 
specified. Respondent refused to register the bonds, the 
sole objection being that they were issued for an unlawful 
purpose. 

The question for determination is: Does chapter 143, 
Laws 1919, authorize a school district in a city of over 
1,500 population to issue bonds for the purpose of funding 
its outstanding valid warrants? The statute reads in part, 
as follows. “The aggregate school tax, exclusive of school 
bond and special warrant taxes, shall in no year exceed 
such a sum or rate as shall be necessary to raise the sum 
provided for by the estimate returned in accordance with 
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section 6970 of the Revised Statutes of Nebraska for the 
year 1913, provided such levy shall in no event exceed 100 
mills. But the board of education may borrow money 
upon bonds or warrants which they are hereby authorized 
and empowered to issue.” 

Relator contends this statute authorizes it to issue bonds 
for any school purpose which the electors of the district 
approve. The question as to the validity of the issue is 
one of first instance in this state. The school district had 
outstanding warrants in the amount of $60,000, bearing 7 
per cent. interest, and selling at a discount. On October 
3, 1921, the board of education decided to issue these bonds 
drawing 6 per cent. interest annually to take up the war- 
rants. It is not controverted that relator could have pro- 
ceeded under the above statute for the purpose of voting 
bonds to be used only in purchasing school sites, and the 
erection and furnishing of school buildings. But relator 
went further than this. It was confronted with the prob- 
lem of not only raising funds for permanent improvements, 
but also to provide for the payment of outstanding war- 
rants previously issued for general school purposes. Its 
fiscal policy was determined by its board. The board of 
education is the administrative body of the district. They 
are elected by the legal voters of the district to administer 
its affairs. They decided to submit to the voters the propo- 
sition of issuing bonds to erect and furnish school build- 
ings, as well as to fund its outstanding debt. This propo- 
sition was placed before the legal voters of the district at 
a special election called specifically for that purpose. The 
voters approved the policy of the board. A majority of the 
votes were cast in favor of the bond issue. The bonds 
have been printed, have been duly advertised for sale, and 
have been sold to the highest bidder. The school district 
now stands in the position of having deliberately chosen 
to impress the taxable property of the district with the 
obligation of these bonds, but unable to market them for 
the reason that the auditor of public accounts refuses to 
register the issue. The part played by the board in this 
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particular instance was that of initiating the proceedings 
which culminated in the carrying of the bonds. The stat- 
ute safeguards the interests of the district throughout. 
The phraseology of the second paragraph indicates that 
the legislature had in mind to provide means for a school 
district to raise revenue in addition to the maximum 
amount provided in the first paragraph, to be raised by a 
levy. The individual legal voter of the district is the one 
who determines the false or true political economy of the 
proposition. 

An examination of the statute indicates that the legisla- 
ture intended limiting the amount that the school district 
could impress as a tax upon property within the district 
in any one year, by providing that “such levy shall in no 
event exceed 100 mills.” The legislature undoubtedly had 
in mind that occasions might arise when this limitation, 
standing by itself, unmodified, would work a hardship 
upon the school district in restricting the amount it might 
raise in revenué under such limitation. The second para- 
graph provides a method whereby “a board of education 
may borrow money upon bonds or warrants which they 
are hereby authorized and empowered to issue.” This 
paragraph is ushered in by the significant adversative con- 
junction “but.” This word has been judicially defined 
as “except,” “except that,” “on the contrary,” “or,” “and 
also,” “yet,” and “still.””. See Words and Phrases. It would 
therefore seem that the legislature, having limited the ag- 
gregate schoo] taxes which might be raised by levy, pro- 
vided an additional method of raising money by the dis- 
trict, to wit, by a bond issue voted by the people. The two 
paragraphs of the section must be construed together and 
some significance must be attached to the word “but.” 
There can be no doubt that the legislature intended to pro- 
vide a law to enable school districts containing cities of 
over 1,500 population to borrow money according to their | 
needs. Each individual district is the arbiter of its own 
needs. The statute is an authorization to issue bonds for 
any proper school purpose. Its terms are unambiguous. 
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Where the law is expressed in words which are clear and 
not ambiguous, no doubt as to its meaning or purpose can 
arise from the language employed; where to understand 
and know its intent it is but necessary to read, then there 
is no call for interpretation. State v. Bratton, 90 Neb. 
382; State v. Moore, 45 Neb. 12. 

It is not the province of the court to alter by construc- 
tion an act of the legislature which is free from ambiguity 
and clear and explicit in its terms, upon the theory that 
the legislature made a mistake and did not intend to do 
that which its language clearly imports. State v. Bratton, 
supra. This case gives the history of the statute of which 
chapter 143, Laws 1919, is an amendment. This case also 
holds that the section was constitutionally enacted. The 
limit of taxation for general schoo] purposes was reduced 
by the legislature in the original act from 2 per cent. to 
15 mills. In lieu thereof the legislature provided that 
school districts of the class to which relator belongs could 
raise funds by borrowing money and issuing bonds, pro- 
vided the people consented by a majority vote. 

It should also be observed that, where the legislature 
intended to limit certain classes of school districts in bor- 
rowing money for the express purpose of erecting and fur- 
nishing schoo) buildings, it has so provided by using un- 
mistakable language. This is readily determined from a 
reading of the statutes relating to the establishment, main- 
tenance and government of rural high schools and county 
high schools. See chapter 118, Laws 1915, and chapter 
126, Laws 1917. These statutes expressly limit bond is- 
sues to permanent improvements. We are therefore drawn 
to the conclusion that, had the legislature intended chap- 
ter 143, Laws 1919, to limit school districts to issue bonds 
for permanent improvements only, it would have so indi- 
cated by unambiguous and unmistakable language. 

The bonds in question were issued after a full compliance 
with all the provisions of the law. They are entitled to reg- 
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istration. A peremptory writ of mandamus should issue, 
directing the state auditor to register these bonds. 
WRIT ALLOWED. 


ADOLPH ACHATZ ET AL., APPELLANTS, V. F'rep A. BAILEY, 
APPELLEE. 


Firep Marcu 28, 1922. No. 21986. 


Evidence examined, and found to sustain the decree of the trial court. 


APPEAL from the district court for Douglas county: 
WILLIS G. Sears, JUDGE. Affirmed. 


Gray & Brumbaugh and Macfarland & Macfarland, for 
appellants. 


Sullivan & Thummel and T. J. McGuire, contra. 


Heard before Morrissey, C. J., Rose and ALpRIcH, JJ., 
Raper and Stewart, District Judges. 


STEWART, District Judge. 

Suit by heirs of Anna Achatz, deceased, to cancel a 
contract for sale of real estate because of alleged weak 
mental condition of the seller at the time of the execution 
of the contract. The court dismissed plaintiff’s petition 
and quieted title in the defendant, upon his paying into 
court for the plaintiffs $7,500. Plaintiffs appeal. 

On August 5, 1919, Anna Achatz, a widow, entered into 
a written contract with the defendant, for the sale of lot 
19, Keystone Park, Douglas county, Nebraska, comprising 
10.76 acres, with improvements, consisting of a seven-room 
house and outbuildings, for $8,500. An earnest payment 
was made to her of $1,000, and the remainder was to be 
paid on or before April 1, 1920, upon delivery of an ab- 
stract of title and possession of the premises; but, in event 
of her death prior to April 1, defendant was to pay the 
_ $7,500 in equal amounts to her five children. Time was 
made an essential element of the contract, which provided 
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for liquidated damages of $1,000 from the defaulting 
party. Anna Achatz died September 15, 1919. Suit was 
commenced March 27, 1920, tendering repayment of $1,000 
and interest thereon, and praying for annulment of said 
contract. 

Plaintiffs’ testimony tends to show they are the children 
and only heirs of said Anna Achatz; that two of them, with 
a son-in-law, resided with her; that she was about 49 years 
of age, and during the year 1919 she was afflicted with a 
cancer; that in June, 1919, she consulted doctors, one of 
whom prescribed the use of one-tenth grain morphine tab- 
lets, when necessary, to allay pain; that she was told by 
her doctor she had but a short time to live; that she was a 
strong-minded woman, owning two rental properties, who 
managed her own business affairs until about two months 
before her death; that, as her ailment progressed, her use 
of morphine tablets increased from two to three in 24 
hours to about that number each hour; that about August 
1, 1919, she went to a hospital for about five weeks, and un- 
til about two weeks before her death; that she was rest- 
less, nervous and if pain when not under the influence of 
a narcotic; that at times she imagined that she saw ob- 
jects floating about the room in the air, and was forgetful 
of visits of friends, and of subjects she was discussing; 
that she was rational when not under the influence of 
morphine; that in June, 1919, she visited the real estate 
office of the defendant concerning the sale of said lot 19, 
and declined his offer therefor of $8,500; that about one 
year prior thereto defendant had offered $8,000 for said 
tot; that soon after going to the hospital she asked her 
daughter to telephone defendant that she wished to see 
him the following morning; that the next day she told 
her daughter the defendant had called and made a con- 
tract, and to take it, and the $1,000 check, and deposit in 
the bank $500 to the credit of the minor son, John, pay a 
$50 debt she owed said daughter, and to deposit $450 in 
her own account; that said daughter disposed of the $1,000 
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as directed by her mother; and that the value of said lot 
19 was about $14,500. 

Defendant's testimony tended to show that about one 
year prior thereto he was offered said lot for $9,000 and 
was willing to pay but $8,000; that in June, 1919, Mrs. 
Achatz, with members of her family, called at his office 
to sell said property, but declined an offer then made by 
him of $8,500; that about August 1, 1919, her daughter, 
Mrs. Hill, telephoned defendant that if he still wanted the 
property at 88,500 to call at the hospital and see her 
mother; that defendant called on Mrs. Achatz, who, in the 
presence of three of her children, agreed to sell the prop- 
erty for $8,500, payable, $1,000 at date of contract, and 
the remainder by April 1, 1920, but, in the event of her 
death, the remainder was to be paid in equal parts to her 
five children; that the next morning he prepared a written 
contract, which was duly executed by the parties before 
a notary public, in the presence of one of her daughters, 
and delivered his check for $1,000; that at all times in 
question her mind was bright and showed no evidence of 
being affected by any narcotic; and that the market value 
of said lot was about $8,000. 

Other testimony was adduced bearing upon the matter 
of rescission and ratification, which, in view of our con- 
clusions, it is unnecessary to consider. 

This case involves no issue of fraud or undue influence. 
In order to avoid the contract in question, it is not neces- 
sary to prove either, if the insanity of the seller, at the 
time of its execution, is established. Dewey v. Allgire, 37 
Neb. 6; Wager v. Wagoner, 53 Neb. 511. 

The evidence clearly shows that Mrs. Achatz understood 
what she was doing, and consciously and voluntarily en- 
tered into the contract. There is no suggestion in the 
record that she ever had any taint of insanity, other than 
the occasional effect of morphine during her last illness. 
No unusual effects of the drug are shown. It was taken 
at will by her to deaden pain and to induce sleep. <A con- 
tinuous state of slumber will not be presumed from @ 
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showing that it followed at different times the use of mor- 
phine. Mrs. Achatz was aware of all the conditions of the 
contract on the part of the defendant before he responded 
to her request to call at the hospital. She knew the lot 
he wanted to purchase, the price he was willing to pay, 
and that it was a cash transaction. 

Mrs. Achatz was conscious of her impending death when 
she directed by said contract the distribution of $7,500 
equally among her children, the gift of $500 to her minor 
son, the payment of a $50 debt to her daughter, and the de- 
posit of the remainder of the $1,000 payment to her own 
credit. The contract seems to reflect her wishes at a cru- 
cial moment upon most solemn and serious affairs. 

The mental soundness of the deceased is established by 
the evidence, and the decree of the trial court is 

AFFIRMED. 


PuHintie BLOTCKY, APPELLANT, v. LOUISA M. GAHM ET AL., 
APPELLEES. 


FILtep Marcu 28, 1922. No. 22017. 


1. Landlord and Tenant: Lrasrmiry or Lessor. The general rule is, 
where a lessor of a portion of a building remains in possession and 
control of a part, or the remaining portion thereof, in the absence 
of a specific agreement, or of deceit or fraud by him, he is not 
bound to make repairs, employ a watchman, or to maintain a fire 
alarm service for his lessee, nor can the lessee recover for injuries 
to his property received through latent defects, of which the lessor 
‘had no knowledge at the time of making the lease, and which were 
as patent to the lessee as to the lessor. 


‘2, Evidence examined, and held sufficient to warrant the direction 
of a verdict. 


AppEAL from the district court for Douglas county: 
WILLIAM A. Repick, Junge. Affirmed. 


Smith, Schall & Howell, W. H. Howard and F. E. Shee- 
han, for appellant. 
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Stout, Rose, Wells & Martin, contra. 


Heard before Morrissey, C. J., and Aupricu, J., RAPER 
and STEwart, District Judges. 


STEWART, District Judge. 

Action by tenant for damages because of alleged negli- 
gence of owners of a six-story building. At close of plain- 
tiff’s evidence, the court directed a verdict for defendants. 
Motion for new trial was overruled, and plaintiff brings 
case here for review. 

In the fall of 1917 Philip Blotcky, a wholesale commis- 
sion merchant, orally leased the first and second floors of 
the Gahm building in Omaha, No. 1208 Howard street. It 
was equipped throughout with a sprinkler system, com- 
monly known as the “dry system,” and consisting of two 
tanks above the sixth floor, connected with pipes along the 
ceilings. Hollow sprinkler heads, standing upright, were 
screwed into the top of the pipes. Each sprinkler head was 
plugged with a fuse that would inelt quickly wheu exposed. 
to a certain degree of heat. The pipes were kept empty 
by air pressure from some pumping arrangement in the 
basement. When a fuse melted, or came out from any 
cause, water would flow from that particular sprinkler 
head at the rate of about 40 gallons a minute. <An electric 
automatic fire alarm system was attached or so arranged 
that, if a sprinkler head opened, a signal would immedi- 
ately be given at the office of the American District Tele- 
graph Company. Under a contract between the defendants 
and the Automatic Fire & Protection Company, the latter 
retained ownership and control of all apparatus installed, 
and was to operate it for $350 a year. The Omaha Gas 
Company occupied an adjoining part of the building. The 
four upper floors were vacant, and all floors were acces- 
sible by stairway leading from the basement. 

December 17, 1917, three alarms, from 9:45 p. m. until 
1:39 a. m., were received at the A. D. T. office, before the 
night manager discovered the cause, after making two 
trips to the building without having gone inside. The time 
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clock at the A. D. T. office indicated that a sprinkler head 
was open, or that a battery was weak. An inspector, who 
had been in charge of this plant for about 12 years, made 
an examination of the entire sprinkler plant about two 
weeks before the accident. and found it all right with pres- 
sure sufficient to last for two months. He again inspected 
it immediately after the accident, and found it in perfect 
condition, except the fuse was missing from the particular 
sprinkler head in question. No similar accident ever hap- 
pened to this plant. At the time of making the lease, de- 
fendant’s agent told the plaintiff that arrangements had 
been made for the gas company to keep two watchmen at 
the building, and that the A. D. T. looked after the sprink- 
ler. Plaintiff was damaged about $5,300. 

The question before this court is whether the evidence 
shows the plaintiff's damage resulted from the negligence 
or breach of any duty the defendants owed to the plaintiff. 
Negligence presupposes duty, and, if there is no duty, there 
can be no liability predicated upon a failure to do it. Lan- 
genfeld v. Union P. R. Co , 85 Neb. 527. 

There is no allegation in the pleadings of any express 
agreement by defendants to furnish sprinkler or electric 
fire alarm service, to make repairs on demised premises, 
or to keep a watchman. A lessor, in the absence of spe- 
cific contract so to do, is not bound to make any repairs on 
leased premises. Young v. Rohrbough, 88 Neb. 101; 
Murphey v. Illinois Trust & Savings Bank, 57 Neb. 519; 
Turner v. Townsend, 42 Neb. 376. 

The same principle applies to the employment of a 
watchman or the maintenance of an automatic fire alarm 
service. The plaintiff insists that the general rule that a 
lessor is not liable for damages to his tenant, in the ab- 
sence of an agreement, has no application where such dam- 
ages result from the negligent use of the lessor’s property, 
not covered by the leasehold. We recognize an exception 
to the general rule, in so far as it relates to hallways, stairs 
and elevators not demised to the tenant. In such cases the 
lessor is bound to exercise reasonable care in keeping them 
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ordinarily safe for those having lawful occasion to use 
them. Starr v. Sperry, 184 Ta. 540. 

The general rule is, where a lessor of a portion of a build- 
ing remains in possession and control of a part of the re- 
maining portion thereof, in the absence of a specific agree- 
ment, or of deceit or fraud by him, he is not bound to make 
repairs, employ a watchman, or to maintain a fire alarm 
service for his lessee, nor can the lessee recover for injuries 
to his property received through latent defects, of which 
the lessor had no knowledge at the time of making the lease, 
and which were as patent to the lessee as to the lessor. 
These principles are in harmony with the holding of this 
court in Turner v. Townsend, 42 Neb. 376; Rankin v. 
Kountzc, 101 Neb. 174, and Lowe v. Payne, 107 Neb. 378. 
Also, Kuhn v. Sal. Heavenrich Co., 115 Wis. 447; 16 R. 
C. L. 1086, sec. 556; Hirsch v. Radt, 228 N. Y. 100. 

Plaintiff further contends that the defendants assumed 
and volunteered to maintain the fire alarmn service, and is 
therefore liable for the negligence of the A. D. T. Company. 
We think the rule invoked has no application under the 
evidence in this case. If plaintiff got no right by virtue 
of his lease, when did he acquire it? A complete answer 
to this contention of plaintiff is furnished by the fact that 
defendants did nothing about the sprinkler or alarm sys- 
tem subsequent to making the lease, other than paying 
rentals as provided by the original contract between de- 
fendants and the Automatic Fire & Protection Company. 
Defendants could not and did not assume to or voluntarily 
act by remaining passive. 

It plainly appears from the evidence in this case that the 
defendants were careful in safeguarding and inspecting 
the sprinkler system, and that the lease in question con- 
tained no provision imposing upon the defendants the duty 
to maintain a sprinkler and fire alarm service, or to em- 
ploy a watchman. No such duty arises by implication un- 
der such a lease between a lessor and a lessee. 

The defendants were not insurers of plaintiff’s goods. 
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No negligence being proved, a verdict for the defendants 
was properly directed, and the judgment is 
AFFIRMED. 


J.D. AND A, B. SPRECKELS SECURITIES COMPANY, APPEL- 
LANT V. H. W. ABrs COMPANY, APPELLEE. 
Fitep Marci 28, 1922, No. 22042. 


1. Sales: Denivery. In the absence of a contract to the contrary, 
delivery to a common carrier of goods purchased is not delivery to 
the buyer, unless the shipment is consigned to the buyer, his 
agent, or to his order. 


ASSUMPTION oF Loss. The following provision in a con- 
tract of sale of goods: “Buyer to assume any and all loss or dam- 
age arising while goods are in transit, from sifting, leaking, break- 
ing and chafing. Seller’s responsibility ceases upon delivery of 
goods to carrier’—where the shipment is consigned to the seller 
or his agent, and there is no contract that such consignment shall 
constitute delivery to the buyer, construed to limit the loss as- 
sumed by the buyer to those expressly mentioned. 


AppEAL from the district court for Platte county: 
Freperick W. Burton, Jupce. Affirmed. 


Garlow & Long and Gaines, Ziegler, Van Orsdel & 
Gaines, for appellant. 


Albert & Wagner, contra. 


Heard before Lerron, DEAN and Day, JJ., CLEMENTS 
(E. J.) and WELCH, District Judges. 


Wetcu, District Judge. 

Appellant brought suit in the district court for Platte 
county to recover from appellee $669.91, which it claimed 
to be due as a balance on the purchase of a car-load of 
sugar from appellant by appellee. The sugar was sold by 
written memorandum executed by Russell Brokerage Com- 
pany, for appellant, and by the appellee. This memoran- 
dum provided for the price of $8.01 a bag of 100 pounds, 
and freight prepaid to Columbus, Nebraska. It also stated 
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that such sale was subject to the terms and conditions 
printed on the reverse side thereof. On the reverse side 
of the order were the following conditions: “Loss and Dam- 
age: Buyer to assume any and all loss or damage arising 
while goods are in transit, from sifting, leaking, breaking 
and chafing. Seller’s responsibility ceases upon delivery 
of goods to carricr. Credit: Seller reserves the right to 
determine limit of credit of purchaser before delivery of 
each car.” 

Appellant claims that, in pursuance of this memorandum 
of contract, it shipped to Russell Brokerage Company at 
Columbus, Nebraska, for appellee, 800 bags of sugar of 
100 pounds each, for which appellee has paid but $5,609.98, 
leaving due therefor $669.91, after allowing 2 per cent. 
discount for cash. , 

The appellee admits that appellant sold and delivered to 
it a car of sugar at the price above mentioned, and alleges 
that said sugar was, by oral agreement with appellee, to be 
delivered to appellee at Columbus, Nebraska. Appellee 
also claims that the car of sugar delivered to it in pursu- 
ance of said sale contained but 715 sacks of sugar. 

The testimony of the witnesses on behalf of appellant 
was to the effect that 800 sacks of sugar, each weighing 
100 pounds, were loaded by it into a railroad car at San 
Francisco, California, the car then sealed with said sacks 
therein and consigned to Russell Brokerage Company, 
Columbus, Nebraska, with freight prepaid. This testimony 
is uncontradicted by any witness. Appellant also intro- 
duced evidence tending to show that the car, when turned 
over to appellee for unloading at Columbus, Nebraska, had 
its seal unbroken, and that the bags of sugar therein were 
in the car of a uniform height throughout. The testimony 
of appellant’s witnesses was that the car was loaded at San 
Francisco with bags 9 tiers high with 40 rows thereof at 
each end, and in the doorway, 7 tiers 5 sacks high, 5 tiers 3 
sacks high, and 6 tiers 5 sacks high. The testimony of the 
witnesses for appellee was that the car, when turned over 
to it at Columbus, Nebraska, for unloading, contained but 
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715 sacks of sugar. No witness denies this testimony. At 
the conclusion of the evidence each party moved the court 
to direct a verdict in its favor. The court thereupon dis- 
charged the jury and took the case under advisement. 
Afterwards the court found generally for the appellee, 
and entered judgment of dismissal and for costs against 
the appellant. From this judgment and order overruling 
its motion for a new trial, appellant appealed. 

If 800 sacks were loaded into the car at San Francisco 
and the car then sealed, and the seals remained unbroken 
until broken by appellee at Columbus, there should have 
been 800 sacks in the car when turned over to appellee 
at Columbus. On the other hand, if but 715 sacks of sugar 
were in the car when turned over to appellee at Columbus, 
and the seals of the car had remained unbroken from the 

‘time of its sealing at San Francisco, there -could not 
have been 800 sacks in the car when sealed. The testi- 
mony of appellant’s witness that the seals of the car at 
Columbus were unbroken did not identify the seals then 
on the car as the identical seals which had been placed on 
the car at San Francisco. The seals placed on the car 
at San Francisco were shown to have thereon certain num- 
bers and other identification marks. There was no evi- 
dence as to what, if any, identification marks were on the 
seals which were unbroken at Columbus. The evidence 
that at Columbus the sacks were of uniform height 
throughout the car, doorway and all, and the evidence 
that the car was loaded with the sacks piled higher at 
each end of the car than in the doorway, shows that there 
was some change in the position of the sacks in the car 
before its arrival at Columbus. This change must have 
been caused, either by movement of the car in switching, 
in transportation, or by some person in the car. 

The finding of the court was a general finding for de- 
fendant. This was a finding that there were but 715 sacks 
of sugar in the car when it was turned over to appellee at 
Columbus. The appellant contends that the undispufed 
evidence proves that there were 800 sacks of sugar deliv- 


282 NEBRASKA REPORTS. [Vou. 108 


Spreckels Securities Co. v. Abts. Co. 


ered to the carrier at San Francisco, and that such de- 
livery to carrier was delivery to appeHee. Appellant con- 
tends that there was no evidence offered to prove the alle- 
gation of defendant’s answer that by oral agreement with 
plaintiff the sugar was to be delivered to defendant at 
Columbus, Nebraska. There is no reply to this answer. 
No place of delivery is specified in the written contract of 
sale, nor in the terms of sale indorsed thereon. This alle- 
gation of the answer was therefore material. It was ad- 
mitted by failure of appellant by reply to deny the same. 
No evidence was necessary to establish the truth of that 
allegation. The undisputed evidence shows that by the 
bill of lading of the shipment, made by the appellant at 
San Francisco, the sugar was consigued to Russell Broker- 
age Company at Columbus, Nebraska. This consignee is 
alleged by appellant and proved to be its agent. The sugar . 
was consigned, therefore, to the agent of appellant. This 
in effect was consignment to itself by appellant. This 
would not constitute delivery to appeHee at San Francisco. 
The appellee could not have maintained repleviu for the 
sugar on its arrival at Columbus, for it had uo title to it 
until order was received from the consignee, Russell Bro- 
kerage Company, to deliver it to appellee. The evidence 
is that when the sugar arrived at Columbus the Russell 
Brokerage Company was notified by the railroad com- 
pany’s agent at Columbus, and thereupon said brokerage 
company in turn notified the agent to turn the sugar over 
to appellee. The consignee, the Russell Brokerage Com- 
pany, might, while in transit, have diverted the shipment 
to some other point. It might have caused it to be deliv- 
ered to some other person than the appellee, to fill a sale 
made to such other person. 

The cases cited by appellant in support of its contention 
that the sugar was delivered to appellee at San Francisco 
on delivery to the carrier are cases in which the buyer was 
named as the consignee in the bill of lading. 

“Where a vendor of goods delivers them to a carrier for 
transit to his vendee, and causes the goods to be consigned 
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in the bill of lading to himself, his agent, or his order, the 
presumption arises that he thereby intended to retain the 
title in himself to the goods.” Jlissoari P. R. Co. v. Lau, 
oT Neb. 559. 

“Bills of lading are symbols of property, and, when 
properly indorsed, operate as a delivery of the property it- 
self investing the indorsee with a constructive custody 
which serves all the purposes of an actual possession.” 
Union P. R. Co. v. Johnson, 45 Neb. 57. 

“A bill of lading taken deliverable to the shipper’s own 
order is inconsistent with an intention to pass the owner- 
ship ot the cargo to the person on whose account it may 
have been purchased.” Docs v. Nutional Hachange Bank, 
91 U.S. 618. 

The consignment of the car to appellant’s agent must 
have been the method by which the appellant exercised its 
right to determine the limit of credit of purchaser before 
delivery of the car; this right being reserved to it by the 
terms and conditions ot said sale printed on the back of 
the order for said sugar, which have hereinbefore been set 
forth. 

The facts shown by the evidence in this case prove con- 
clusively that the sugar was to be delivered to appellee 
at Columbus, and not at San Francisco, and that it was so 
delivered at Columbus. 

The appellant also contends that, by the ternis of the 
sale printed on the back of the order for the sugar, the 
appellee assumed the risk of loss in transportation from 
San Francisco to Columbus. The risk assumed by ap- 
pellee by that clause of the terms and conditions of the 
sale is confined to loss and daniage arising from sifting, 
leaking, breaking and chafing. No mention is anywhere 
made in the terms of sale of loss by theft or removal from 
the car. If the car contained 800 sacks of sugar when con- 
signed at San Francisco, and but 715 sacks on arrival at 
Columbus, as found by the court, there must have been 
85 sucks removed in transit. If the shipment had been 
made to the buyer as consignee, delivery to the common car- 
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rier at San Francisco would have been delivery to the buyer 
unless there was an express agreement to the contrary. In 
such case it would be unnecessary to provide in the terms 
of sale that such loss was assumed by the buyer. The law 
itself would place it upon the buyer. The sentence quoted 
in the terms of sale, “Seller's responsibility ceases upon de- 
livery of goods to carrier,” was properly held by the trial 
court to be confined to the loss and damage assumed by 
the buyer, in the sentence immediately preceding ; that is, 
loss and damage arising from “sifting, leaking, breaking 
and chafing.” This clause of the terms and conditions of 
sale was placed therein for the purpose of casting upon the 
buyer a loss which, without such provision, would be upon 
the consignee in cases where the buyer is not the consignee. 

In case of loss by theft, the common carrier would be 
liable to the consignee. The common carrier would not 
be liable for loss from the causes herein specifically as- 
sumed by the seller. If the sentence, “Seller’s responsi- 
bility ceases upon delivery of goods to carrier,” was in- 
tended to relieve the seller of all responsibility for loss in 
transit, from whatever cause, why were the risks assumed _ 
by the buyer specifically mentioned? The provision as a 
whole clearly shows an intention to relieve the seller of 
the responsibility assumed by the buyer. The trial court 
was right in its construction of the terms of the sale, that 
loss from any other cause than that from sifting, leaking, 
breaking and chafing was the seller’s loss. The evidence 
proves conclusively that the shortage of 85 sacks of sugar 
was not caused by sifting, leaking, breaking or chafing. 

We find no crror in the finding or judgment of the trial 
court. 

Its judgment is 

AFFIRMED. 
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Manville v. Park, 


ORLANDO B, MANVILLE, APPELLEE, V. GEORGE W. PARK, 
APPELLANT. 


Firep Aprit 11, 1922. No. 21762. 


1. Appeal: Finpincs sy Court. The findings of the trial judge in 
an action at law tried by the court without the intervention of a 
jury are entitled to the same weight as the verdict of a jury, and, 
if supported by sufficient competent evidence, will not be dis- 
turbed by this court. 


2. Brokers: Ricut To Commission. Defendant desired to sell or ex- 
change a tract of land in Wyoming for other lands. He employed 
plaintiff, a real estate broker, at an agreed commission, to procure 
such sale or exchange. Under the facts set forth in the opinion, 
held, that plaintiff was entitled to recover his commission, even 
though an exchange of lands was finally completed through the 
activity of another broker, or intermediary, brought into relations 
with defendant by plaintiff. 


APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JuDGE. Affirmed. 


Williams & Kryger, for appellant. 
Kelsey & Rice, contra. 


Heard before Letron, Day and DEAN, JJ., Sears and 
WESTOVER, District Judges. 


PER CURIAM. 

Plaintiff brings this action to recover a commission 
which he alleges is due him from the defendant, under the 
terms of a written contract made by correspondence, for 
his services as a broker or agent in procuring the exchange 
of certain lands belonging to the defendant for other lands. 
The unswer admits the correspondence, denies that plain- 
tiff ever found a purchaser who would buy or trade for 
the lands on terms satisfactory to defendant, and denies 
that plaintiff ever made or closed any sale or exchange. 

The case was tried to the court without the intervention 
of a jury. Judgment was rendered in favor of plaintiff for 
$1,250. Defendant appeals. 


286 NEBRASKA REPORTS. [Vou. 108 


Manville v. Park. 


Plaintiff, Manville, was in business as a real estate 
broker or agent at Oakdale. He had formerly sold the de- 
fendant a ranch at Lusk, Wyoming. In July, 1918, some 
correspondence was had between the parties, in which the 
defendant described the ranch at Lusk, and authorized 
plaintiff to find a purchaser. Plaintiff proposed that he 
would make the exchange for $1,250 commission, aud this 
proposition was accepted. In this letter plaintiff:said: 
“TY want the commission agreed upon regardless of deal, 
further than it’s a deal you accept, and due upon signing 
of contracts. * * * Tam telling whom this ranch belongs to 
and am working same as if I had exclusive, as I feel con- 
fident you will protect my interests wherever it’s apparent 
T have started a deal.” Plaintiff advertised the laud in the 
Norfolk newspapers and circulated generally information 
that he had this ranch for disposal. One Knight, a real 
estate agent at Norfolk, saw this advertisement, went to 
see Manville, and told him that he and another agent, 
named Raitt, had a man at Fremont who owned land in 
Saunders county which perhaps might be exchanged for 
the ranch. They talked the matter over, and Knight, with 
Manville’s consent, called Park over long-distance tele- 
phone in relation to the Saunders county land. He ar- 
ranged with Park to accompany him to inspect this land 
the next day, then called up Manville and told him that 
Park desired Manville to meet them at the South Norfolk 
station. It appears that Manville and Knight had had 
some conversation about the matter of commission; that 
Manville told Knight he was only getting $1,250 conmmiis- 
sion and could not divide, and that he would have to ob- 
tain his commission in some other way. Knight desired 
him to raise the price of the laud and give him the increase 
over Park’s price as commission. This Manville refused 
to do. Manville and Knight both testified, in substance, 
that they met Park at the South Norfolk station, and that 
the matter of commission was spoken of. The conversa- 
tion between Manville and Knight was related to him, and 
Park said: “If your land suits me and I accept the propo- 


Vou. 108] JANTARY TERM, 1922. 287 


Manville v. Park. 


sition when I see it, you can raise the price of my ranch 
sufficient to pay you a commission.” Manville handed 
Park the letter, exhibit C. This letter narrates the con- 
versation with Knight about the land and the commission. 
The coucluding sentence is: “I am constantly talking this 
ranch up and have succeeded in bringing it to the favorable * 
attention of every dealer in Norfolk, and it is getting where 
some one will soon take it on. J have it thoroughly under- 
stood with Knight that he has to get his com. at his end, 
so don’t let him hand you anything to the contrary.” Park 
adinits receiving this letter. 

After examining the Saunders county land, defendant 
approved it. M1. Moody, the owner of the land, examined 
the Wyoming ranch. After some negotiations, which took 
place at Fremont, the exchange was consummated. Dur- 
ing these negotiations defendant agreed to pay Knight 
$2,500 commission when the exchange was made, and paid 
that amount to him by check. He afterwards refused to 
pay plaintiff any commission, giving as his reason, in a 
letter: “I had to pay Knight and his pal at Fremont a 
good stiff commission in order to get it through, and ow- 
ing to the fact that you did not do very much on this deal, 
merely wrote me one letter and told Knight about it, think 
you should leave me off on this comuiission.” 

It is undisputed that Manville had been employed by 
Park to procure a sale or exchange of the Lusk ranch; 
that he put defendant into communication with Knight, 
and that by means of the activity of Manville and Knight 
the exchange was consummated. The testimony of Man- 
ville and Knight as to the conversation at the South Nor- 
folk station is in conflict with that of Park, but the court 
evidently adopted their account of it. Knight was work- 
ing with Raitt, who was a broker for Moody, the owner 
of the land in Saunders county. The fact that Park prom- 
ised to pay him a comniission if he procured the exchange 
of these lands at an increased price, and after negotiations 
were in progress at Fremont agreed to pay, and did pay, 
him a specified amount, could not affect the right of Man- 
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ville to his commission, since he was in fact the moving 
and procuring cause that brought Moody and Park into 
communication and negotiation, and defendant had knowl- 
edge from the correspondence that plaintiff expected a 
commission if he was the initial and moving cause of the 
negotiations. Park should have had an understanding 
and settlement and terminated his relations with Manville 
at the time he first saw Knight, if he desired to discharge 
himself of any obligation to pay Manville, and to employ 
Knight independently. He was apparently so anxious to 
make the exchange that he took the risk of having to pay 
both Manville and Knight. Myers v. Moore, 85 Neb. 715; 
Beougher v. Clark, 81 Kan. 250, 27 L. R. A. n. s. 198. 

The fact that Manville did not show Park the Moody 
land is immaterial. The agent for Moody did this. Man- 
ville and Knight discussed the question as to whether 
Manville should accompany Moody, Raitt, and Knight to 
Wyoming, but Knight suggested that too many agents try- 
ing to consummate the exchange might alarm Moody, as he 
was “agent shy,” and thus defeat the exchange. For this 
reason, he testifies, he did not accompany them. 

The trial judge, with the witnesses before him, evidently 
considered the testimony on behalf of the plaintiff most 
convincing, and therefore found in his favor. His findings 
in this respect in a law case are entitled to the same weight 
as a verdict of a jury, and, if supported by sufficient com- 
petent evidence, will not be disturbed by this court. The 
evidence is sufficient to sustain the conclusion reached, 
and the judgment of the trial court is 

AFFIRMED. 


JAMES BROWN, APPELLEE, V. JOSIAH T. BLACKWOOD ET AL., 
APPELLANTS, 


Firep Aprib 11, 1922. No. 21967. 


1. Sales: Fratp. The vendor of cattle, who represents them aa 
sound and fit for breeding purposes, with knowledge that thev are 
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diseased and unfit for breeding purposes, to one who buys them 
for breeding purposes, without knowledge of their diseased condi- 
tion, the disease not being capable or detection by inspection of the 
cattle, is guilty of fraud, and the rule of caveat emptor does not 
apply. : 

2. Verdict: Surricrency or EvipENcE. Upon examination of the 
record, the evidence is held sufficient to sustain the verdict of the 
jury. 


3. Instructions. The rulings of the court on instructions to the jury 
are approved. 


4, Evidence. When the record fails to show that the testimony of 
a witness was read from, or based upon, a treatise on a scientific 
question, the subject of investigation, it does not fall within the 
rule excluding such publications as independent evidence. 


cr 


Witnesses: Cross-ExaMiInatTion. Where from the character of the 
testimony, and from the record as a whole, it appears that ques- 
tions improperly asked a witness on cross-examination were with- 
out prejudice to the complaining party, the judgment of the trial 
court will not be disturbed. 


APPEAL from the distriet court for Furnas county: 
CHARLES E. Evprep, JupcE. Affirmed. 


Lambe & Butler, O. BE. Bozarth and Walter D. James, 
for appellants. 


Stewart, Perry & Stewart and George C. Proud, contra. 


Heard before Morrissky, C. J., Letron, Rose, DEAN, 
ALDRICH, Day and FLANSBURG, JJ. 


Morrissey, C. J. 

Plaintiff brought suit against defendants to recover dam- 
ages alleged to have resulted from the sale of 26 head of 
pure-bred cattle by defendants to plaintiff. The cattle 
were sold at public auction for the sum of $5,355. It is al- 
leged in the petition that prior to the sale the cattle had 
contracted the disease known as “contagious abortion,” or 
had been exposed thereto; that defendants had knowledge 
of this fact, and plaintiff did not have such knowledge; 
that the cattle were sold for breeding purposes; that de- 
fendants made the cattle appear to be sound and well; that 
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plaintiff relied upon their appearance and purchased them 
for breeding purposes; that having purchased them, and 
without knowledge of their. diseased condition, plaintiff 
permitted them to run with other cattle which he owned, 
and the cattle with which he permitted them to run became 
infected with the disease and became worthless for breed- 
ing purposes, and that by reason of these facts plaintiff 
suffered damage in the sum of $11,395. 

The answer admits the sale of the cattle, but alleges that 
it was under the terms and conditions of a printed circular, 
which was offered aud received in evidence, containing cer- 
tain representations and agreements in regard to the cattle 
being fit. for breeding purposes. The answer also alleges 
that any loss or injury sustained by plaintiff was not due 
to any act of the defendants, but was caused by the care- 
lessness and negligence of the plaintiff. 

On trial to a jury there was a verdict in favor of the 
plaintiff for $2,500, and from a judgment entered thereon 
defendants have appealed. . 

In appellants’ brief it is argued that the proof does not 
conform to the allegations of the petition, but, since this 
brief was filed, a supplemental transcript has been filed by 
leave of court and this objection has been overcome. 

Tt is also argued that the proof is insufficient to sustain 
the allegations of the petition that the cattle were fraudu- 
lently prepared for sale. If defendants’ view of the mean- 
ing of this allegation, namely, the physical preparation of 
the cattle, is what is meant by this allegation, then there 
may be a failure of proof, but if, as is more likely, plaintiff 
intended this allegation to include, not only the physical 
preparation of the cattle, but the acts of defendants in 
advertising them for sale and representing them as being 
breeding animals, then the proof is sufficient to sustain 
that allegation of the petition. That point, however, seems 
to be of minor importance, for the real basis of the action 
rests upon the allegations that defendants, with knowledge 
of the alleged diseased condition of the cattle, and with 
knowledge of plaintiff’s ignorance of their condition, made 


Vou. 108] JANUARY TERM, 1922. 291 


Brown vy. Blackwood. 


the sale, representing the cattle to be fit for breeding pur- 
poses. But it is claimed by appellants that the mere silence 
of a vendor of diseased animals does not constitute fraud ; 
that in such a case the rule of caveat emptor applies. An 
ingenious argument is made in support of this contention, 
and authorities are presented holding that the mere fact 
that the vendor is aware of a latent defect in an animal 
which he offers for sale, but fails to disclose his knowledge 
to the purchaser, does uot amount to fraud, unless he 
makes some statement or uses some art or device calculated 
to deceive the buyer, or to induce him to refrain from mak- - 
ing investigation. This is an ancient rule that has re- 
_ spectable support in the books but it is not applicable here: 
It is alleged that defendants knew of the diseased condi- 
tion of the cattle, and that the plaintiff did not have such 
knowledge. It is conceded that the disease cannot be de- 
tected by the ordinary methods of inspection. It is a 
disease which unfits cattle for breeding purposes. Assum- 
ing for the present that the allegations are true, defend- 
ants, with knowledge of all the facts, in offering the cattle 
for sale as breeders were guilty, not of merely standing 
mute and failing to disclose facts, but they were guilty 
of positive misrepresentations in representing the cat?! 
as fit for breeding purposes. The vendor of cattle, who 
represents them. as sound and fit for breeding purposes, 
with knowledge that they are diseased and unfit for breed- 
ing purposes, to one who buys them for breeding purposes, 
without knowledge of their diseased condition, the disease 
not being capable of detection by inspection of the cattle, 
is guilty of fraud, and the rule of caveat emptor does not 
apply. Puls v. Hornbeck, 24 Okla. 288, 29 L. R. A. n. s. 202, 
and note; Kitchen v. Long, 67 Fla. 72, L. R. A. 19176, 617, 
and note; 3 C. J. 56, sec. 157. 

We also find that the instructions given by the court 
are without prejudice to defendants. 

Appellant assigns as error certain rulings of the court 
on the admission of evidenee. In this connection it is 
claimed that plaintiff was permitted to improperly get 
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before the jury the contents of a certain pamphlet being 
a treatise on contagious abortion in cattle. 

On the examination of a veterinary surgeon, a witness 
for plaintiff, the witness was handed a circular written 
by the chief of the United States bureau of agriculture, 
and was asked several questions in relation thereto. He 
was asked to read a designated section thereof, which he 
did, and then gave an answer based thereon. On motion 
of defendants’ counsel the answer was stricken. Counsel 
for plaintiff then said to the witness: “You will have to 
repeat enough to the court and jury.” The witness then 
said: “Well, when several cows in the herd lose their 
calves, and so on, it is positive, ordinarily positive evidence 
of the presence of contagious abortion; I would say it is 
positive evidence.” This answer does not indicate that it 
was read from the pamphlet or that it was even based upon 
the statements that the pamphlet contained. It seems to 
be clear that it was based upon the doctor's own knowledge 
-and it is not subject to the objections urged. 

There is another assigninent in which it is alleged that 
the court erred in permitting questions to be asked on 
cross-exanination as to collateral matters not mentioned 
by the wituess in his examination in chief. The questions 
were not based upon any evidence that the witness had 
given. But we are unable to see that the testimony was 
prejudicial to defendants. Giving it the fullest effect, it 
in no way tended to prove the plaintiff's cause of action, 
or to augment his damage. Its admission was not of suf- 
ficient consequence to warrant a holding that it was preju- 
dicial. 

The record as a whole shows that the issues were care- 
fully tried; the jury was correctly instructed, and the 
judgment is 

AFFIRMED. 
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JOHN WEINEL, APPELLANT, V. Box BUTTE CouNTY, 
APPELLEE. 


Firep Aprit 11, 1922. No. 22034. 


Eminent Domain: Hicuways. “Private property in Nebraska cannot 
be taken or damaged for public use without just compensation 
therefor, and this rule applies to public authorities exercising the 
right of eminent domain in establishing and opening public high- 
ways.” Johnson v. Peterson, 85 Neb. 83. 


APPEAL from the district court for Box Butte county: 
WiItLtiAmM H. WESTOVER, JUDGE. Reversed. 


Burton & Reddish. for appellant. 
Lee Basye and William Mitchell, contra. 


Heard before Morrissny, C. J., Rose, ALDRICH and 
FLANsBURé, JJ., Dickson and StTavrrer, District Judges. 


Morrissey, C. J. 

This is an appeal from the district court for Box Butte 
county. The statutory proceedings for the opening of a 
road were instituted in that county and the county clerk 
caused to be published the notice provided for by section 
2870, Rey. St. 1913. The proposed road ran along the sec- 
tion line between two quarter sections of land owned by 
plaintiff. The notice published, which was in the statutory 
form, required that all objections to the opening of the 
road or claims for damages because of its opening be filed 
in the office of the county clerk, ‘on or before noon of the 
7th day of January, 1920.” At 1:15 p. m. January 7, 1920, 
plaintiff filed a claim for damages with the county clerk. 
The claim was rejected by the board of county commis- 
sioners. From the order of rejection an appeal was prose- 
cuted to the district court, where the defendant county 
filed an answer in which it admitted that it had taken for 
road purposes the land described in plaintiff’s claim, but 
denied that plaintiff was thereby damaged in any sum 
whatsoever, and, for a further defense, alleged that plain- 
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tiff’s claim for damages was not filed within the time pre- 
scribed in the notice nor filed “as required by section 2871 
of the Revised Statutes of the state of Nebraska for the 
year 19138, but was filed with the county clerk of said 
county at 15 minutes after 1 o’clock in the afternoon of 
January 7, 1920.” 

At the conclusion of plaintiff's evidence defendant moved 
the court to dismiss plaintiff's cause of action because 
plaintiff's claim “was filed after 1 o’clock on the 7th day 
of January, 1920, when the notice published and served up- 
on him was that he should file his claim before 12 o’clock, 
noon, on that day.” This motion was sutained by the 
court; and from a judgment dismissing his cause of action 
plaintiff appeals. 

It will be noted that the answer admits that plaintift’s 
land has been appropriated. It does not appear that he 
has received any compensation, and the judgment of the 
court is based solely upon his failure to file his claim for 
damages within the time fixed by the published notice. 
The question is not new in this state. In Propst v. Cass 
County, 51 Neb. 736, this question was presented and the 
court said: “It is agreed that notice of the location of the 
road, and to all persons to file claims for damages caused 
thereby, was duly published ; also that plaintiff knew, when 
it was being done, of the opening of the road and its physi- 

cal establishment; but, however these things may have 
been, it was the duty of the county, before appropriating 
plaintiff’s property, to appraise the damages and make pro- 
vision for payment. This was not done, and she could, 
notwithstanding the time prescribed in the published no- 
tice had expired, file her claim for damages, and is entitled 
to recover just and fair compensation for the damages to 
her property.” 

This holding of the court was based upon the provision 
of section 21, art. I of our Constitution, which provides: 
“The property of no person shall be taken or damaged for 
public use without just compensation therefor.” In Liv- 
ingston v. County Commissioners, 42 Neb. 277, the court 
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said that, to give the quoted section of the Constitution 
“full effect, it is necessary that a corporation which pro- 
poses to appropriate private property for public use shall 
take such steps as may be necessary to determine the 
amount of damages resulting from such appropriation and 
provide payment therefor. This duty should be in no way 
dependent upon whether or not a claim for damages has 
been filed by the person whose property is to be taken.” 

The court had a similar question under consideration in 
Hogsett v. Harlan County, 4 Neb. (Unof.) 310, and, after 
’ pointing out that the county board had never passed upon 
the merits of a claim for the damages suffered by reason 
of the appropriation of plaintiff’s land, it said that if the 
county had attempted to open the road the landowner 
“could have enjoined such proceeding until his damages 
were ascertained and paid; or he could have waived the 
irregularities and want of jurisdiction in the board to lo- 
cate the road, and sued in trespass to recover the amount 
of his damages.” 

In Aime v. Cass County, 71 Neb. 677, it is said: ‘In 
this state, the county cannot take possession and use land 
as a highway without assessing and paying or providing 
for the payment of damages to the landowner.” 

These cases are followed and cited with approval in 
Johnson v. Peterson, 85 Neb. 83. 

In the brief of appellee there is a suggestion that, years 
before the proceeding herein outlined, the road in question 
had been used by the public as a highway for a period of 
more than ten years, and, therefore, appellant is estopped 
to present his claim for damages at this time. This ques- 
tion was not presented in the court below; no evidence was 
taken thereon, and the judgment of the trial court is based 
solely upon the question heretofore set out. We cannot 
consider the defense suggested for the first time in the 
brief of appeHce. That question, if defendant desires, may 
be presented on the next trial of this cause, but is not be- 
fore us now. 
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The judgment of the district court is reversed and the 
cause remanded for further proceedings. 
REVERSED. 


In Re Estate OF SWAN M. NELSON. 
J, A. SINGHAUS, ADMINISTRATOR, APPELLANT, V. JOHN F. 
PIPER, APPELLEE. 


Firep Aprit 11, 1922, No. 22036. 


1. County Court: AprraL. “A district court does not acquire juris- 
diction of an appeal from an order in a probate proceeding unless 
within forty days ‘rom the date of the order a transcript thereof 
and of the proceedings relative to it is filed with the district court 
clerk, nor unless within thirty days from the date of such order 
the bond upon appeal, required by the statute, has been executed 
and filed.” Jones v. Piggott, 68 Neb. 140. 


2. Appeal: Sctrersepas Bony, “Under section 1528, Rev. St. 1913, 
an executor, administrator or guardian or guardian ad litem is 
not required to give bond on appeal when the appeal is taken in 
his representative capacity for the benefit of the estate, or the 
ward; but when the appeal is taken in furtherance of his indi- 
yidual interests he must give bond like other suitors.” In re 
Langdon, 102 Neb. 432. 


APPEAL from the district court for Burt county: 
CHARLES A. Goss and CHARLES LESLIE, JUDGES. Reversed, 
with directions. 


J. A. Singhaus and Herbert Rhoades, for appellant. 
Montgomery, Hall d Young and James A. Clark, contra. 


Heard before Lerron, Day, and DEAN, JJ., CLEMENTS 
and WELCH, District Judges. 


LErton, J. 

On January 27, 1915, John F. Piper, administrator of 
the estate of Swan M. Nelson, deceased, filed in the county 
court of Burt county a report of his acts as such adminis- 
trator from April 5, 1918,.to January 21, 1915, showing a 
balance in his hands due the estate of $1,400.25. On Feb- 
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ruary 1, 1915, he filed a petition setting forth that no 
further service by him is required in the matter of the 
estate, and prayed that his report be approved, that he be 
directed to assign the property in his hands to the parties 
entitled to the same, and that upon compliance with the 
orders of the court he be released and discharged. Ob- 
jections were filed by the heirs and a hearing had. The 
court made lengthy and detailed findings as to the amount 
of money the administrator should be charged with, 
amounting to over $13,000, directed him to pay certain 
expenses of administration, and to pay the several heirs 
the amounts found due each of them, respectively, and or- 
dered that, if these amounts were not paid within 30 days, 
he be removed as administrator. The only remaining thing 
for the administrator to do was to pay over the money. 
The decree was rendered on June 22, 1915. On July 20, 
1915, a transcript of the record was filed in the district 
court for Burt county. A motion to dismiss the appeal 
was filed by the parties interested, and by J. A. Singhaus, 
administrator de bonis non, setting forth that Piper had 
resigned as administrator, that J. A. Singhaus had been 
appointed as administrator de bonis non of the estate, and 
alleging, among other grounds for clismissal of the appeal, 
that said Piper as an individual had filed no appeal bond 
and has no standing as appellant. This application was 
resisted. Affidavits were filed both in support of and in 
resistance to the motion. On December 10, 1920, the mo- 
‘tion to dismiss was overruled on condition that John F. 
Piper file a bond conditioned according to law, in the sum 
of $25,000. Such a bond was filed-and approved by the 
judge of the district court that day. A motion to strike 
the bond for the reason that it was not filed within 30 days 
from the final order of the county court was filed, and was 
overruled. Upon the hearing on the merits, the court 
found that on August 29, 1916, there was due the estate 
from Piper the sum of $11,065.14. The administrator de 
bonis non and other parties interested, among other as- 
signments of error, complain that the court erred in over- 
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ruling the motions to dismiss the appeal, to strike the ap- 
peal bond, and erred in allowing the filing of such bond. 

When an administrator appeals from an order or decree 
finding the amount due from him to the estate on his final 
accounting, he is in the same position as any other debtor 
to the estate, and if he desires to appeal he must give bond. 
The jurisdiction of the district court in such appeals de- 
pends upon two conditions: The giving and approval of 
an appeal bond in the county court within 30 days, and the 
filing of a transcript of the record within 40 days after 
the rendition of the final order. Jones v. Piggott, 68 Neb. 
140; Thompson v. Pope, T7 Neb. 338; In re Estate of 
O’Brien, 80 Neb. 125; In re Williams, 97 Neb. 726; In re 
Estate of Craig, 101 Neb. 439; In re Langdon, 102 Neb. 
432. 

The appeal was not perfected in accordance with the 
law, and the court did not acquire jurisdiction of the sub- 
ject-matter of the appeal. It follows that it had no power 
to permit an appeal bond to be filed in the district court, 
and all procecdings in that court were without jurisdiction. 
It is argued that, by agreeing to a continuance of the hear- 
ing and by his conduct in other respects, the appellant is 
estopped to raise this question. If jurisdiction of the per- 
son were alone involved, this might be true, but consent 
cannot give jurisdiction of the subject-matter. 

The judgment of the district court is reversed, with di- 
rections to dismiss the appeal from the county court. 

REVERSED. 


In rE ESTATE oF LEWIS HALL LAFLIN. 
EvGENE B. LAFLIN, APPELLEE, Vv. GUY F. LAFLIN, 
APPELLANT. 


Firep Aprin 11, 1922. No. 22002. 


1. Wills: Menrat Capacity. The mental capacity of a testator is 
tested by the state of his mind at the time he executed his will. 


2. 


In the contest of a will on the ground of in- 
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competency, it does not necessarily follow as a matter of law from 
proof of temporary mental infirmities before and after the testa- 
mentary date that the jury should be permitted to pass on the 
state of testator’s mind at that time, in absence of proof that 
there was then a mental disturbance. 


If a testator knows the extent and character of 


3. : 
his property, the natural objects of his bounty, and the purposes 
of his devises and bequests, he is mentally competent to make a 
will. : 

4, PEREMPTORY INSTRUCTION. Where the evidence 


in the contest of a will on the grounds of mental incompetency 
and duress is insufficient to sustain a verdict in favor of con- 
testant on either of those issues, a peremptory instruction in favor 
of proponent is not erroneous. 


APPEAL from the district court for Johnson county: 
JOHN B. Raper, JuDGE. Affirmed. 


Burkett, Wilson, Brown & Wilson and Jay C. Moore, 
for appellant. 


Hugh J. Dobbs and Rinaker, Kidd & Delehant, contra. 
Heard before Day, DEAN, FLANSBURG and ROSE, JJ. 


Rose, J. 

This is a proceeding commenced in the county court of 
Johnson county by Eugene B. Laflin, proponent, to pro- 
bate the will of Lewis Hall Laflin, who died at his home 
near Crab Orchard, Johnson county, March 7, 1920. The 
will was executed June 4, 1919, when testator was 77 years 
of age. He was a widower and left surviving him five chil- 
dren and two children of a deceased daughter. The name 
and age of each of the children of testator follow: Eugene 
B. Laflin, 51; Edith Laflin Lovitt, 45;.Guy F. Laflin, 44; 
Clay Laflin, 38; Katherine Laflin, now Damon, 32. All 
were married at the time of testator’s death except Kath- 
erine, who was married afterward. The children of the 
deceased daughter of testator are Fred A. McMichael and 
America McMichael Sikyta, both of mature age and mar- 
ried. In his will testator gave to each of his children both 
‘personal property and real estate. To each of the children 
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of the deceased daughter he made a small bequest, explain- 
ing he had previously aided their parents; their father also 
being deceased. These two grandchildren had in fact 160 
acres of valuable land, cach owning an 80-acre tract and 
other property. In addition to bequests of money and 
other personalty, testator devised to his son Eugene 80 
acres of land in Johnson county and 6 lots in Crab Or- 
chard; to his daughter Edith a life estate in 160 acres of 
land in Johnson county and the estate in remainder to her 
children; to his son Guy a life estate in 80 acres of land in 
Johnson county and a lot in Crab Orchard and the estate 
in remainder to children of Guy, if any, otherwise to Lewis 
E. Laftin, a son of Eugene B. Laflin and a grandson of tes- 
tator; to his son Clay a life estate in 160 acres of land in 
Gane county and the estate in remainder to Clay’s 
children, if any; to his daughter Katherine a life es- 
tate in 160 acres of land in Johnson county and 
4 lots in Crab Orchard and the estate in remainder to 
her children, if any, otherwise in equal shares to her 
surviving brothers and sister. There was also a devise 
of 2 vacant lots in Beatrice to a grandson of testator, 
Hugh Laflin, a son of Clay Laflin. This is a mere out- 
line of the principal devises, the will itself being long 
and elaborate. In the county court Guy F. Laflin, con- 
testant, a son of testator, objected to the probating of the 
will and instituted a. contest on the grounds of incompe- 
tency and duress. Upon a hearing the objections were 
overruled and the will admitted to probate. Contestant 
appealed to the district court, where a jury was impaneled 
to try the issues of fact. After both sides had adduced 
testimony at great length the trial court directed a verdict 
in favor of proponent. From a judgment that the will of- 
fered for probate is the will of testator, contestant has 
appealed. 

There was a formidable argument on tite proposition 
that the trial court erred in directing a verdict in favor of 
proponent. While there is no direct evidence that testator 
was wanting in mental capacity when he made his will 
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June 4, 1919, it is insisted he was often unbalanced men- 
tally both before and after that date, and that under all 
of the circumstances the jury should have been permitted 
to pass on his competency at the time he attempted to ex- 
ercise testamentary powers. Is this position tenable? 

The mental capacity of testator to. make the will offered 
for probate is tested by the state of his mind at the time 
that instrument was executed. His fatal malady was 
Bright’s disease. He had been in failing health for a year 
or more before his death. His mind was sometimes seri- 
ously affected by uremic poisoning. At times he was not 
in a condition to make a will, but this state of mind was 
not continuous. It occurred at intervals as the result of 
uremia. At other times he was master of his mental 
faculties. 

It does not necessarily follow as a matter of law from 
evidence of temporary mental infirmities before and after 
the date of the will that the jury should be permitted to 
pass on the state of testator’s mind at that time, in absence 
’ of any proof that there was then a mental disturbance. 
There was positive evidence that he was in full possession 
of his mental faculties when he made his will. Testator’s 
oldest son was a capable lawyer and was successful and 
prosperous. He is a devisee. He offered his father’s will 
for probate. The filial and professional relations between 
father and son were becoming to both. Testator passed. 
by this son at Crab Orchard, Johnson county, March 31, 
1919, and with a son-in-law went to Beatrice, the county 
seat of Gage county, there inquired about the professional 
standing of Hugh J. Dobbs as a lawyer, engaged him to 
draw his will, gave him the necessary data for that pur- 
pose, and executed the will after it had been drafted to 
conform to testator’s wishes. In this will, which was exe- 
cuted April 1, 1919, the disposition of agricultural lands 
corresponded generally to prior, undelivered deeds in pos- 
session of testator at the time, and to the present will. The 
data for the bequests of personal property were given by 
testator from memory April 1, 1919. He thus disposed of 
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his money, household goods, farm implements, live stock, 
books and keepsakes without forgetting any one having a 
natural claim upon his bounty. This will was deposited 
in the county court at Tecumseh. Later testator, desiring 
to change it in a few minor particulars, withdrew it May 
31, 1919, went alone on a train to Beatrice early in June, 
1919, and engaged Hugh J. Dobbs to rewrite it. Testator 
furnished from memory the necessary data for the changes 
desired. He nominated a different executor, made slight 
changes in the disposition of some of the personal prop- 
erty, devised vacant town lots to another grandson, and 
made other minor changes, but left his devises of farm 
lands, comprising the bulk of his estate, practically un- 
changed. This will was executed June 4, 1919, and is the 
will in controversy. The evidence shows conclusively that 
testator then knew the extent and character of his prop- 
erty, the natural objects of his bounty, and the purposes 
of his devises and bequests. These are the tests of mental 
capacity to make a will. Dobbs testified there was no 
trace of insanity; that testator’s language was perfectly co- 
herent and that his thoughts seemed to be; that witness 
had drawn many wills. He testified further : 

“T never drew a will where the maker took so complete 
charge of all that was done as in this case.” 

Testator was a sturdy character. He transacted busi- 
ness intelligently both before and after he made his will. 
The terms of that instrument correspond generally to 
former testamentary intention at a time when his mental 
capacity was not in question. He possessed and managed 
an estate worth perhaps $100,000 and retained it to the 
last moment of his life. His will, in view of surrounding 
circumstances, shows mental acumen and paternal love. 
The oldest son had accumulated a considerable estate and 
had demonstrated his ability to manage property success- 
fully. He was the only child to whom farm land was de- 
vised in fee, and his tract was limited to 80 acres, while 
each of three other children was remembered to the extent 
of 160 acres. Contestant, it is true, was limited to a life 


. 
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estate in 80 acres, but the reasons for this are obvious. | 
He had been married many years and was childless. He 
had been improvident. His father had given him a 
home and the use of land, but with a start in life he had 
been unable to accumulate property. As late as 1915 he 
suffered from excessive use of intoxicating liquors. Ex- 
penses of his folly sometimes fell upon his father. He had 
amiable qualities, however, and retained his father’s affec- 
tions. He was not disinherited. On the contrary he was 
bequeathed $1,500 in money, a greater sum than any 
brother or sister will receive in cash. Provision is thus 
made for his present needs. In addition, his father left 
him a home and 80 acres of land for life—the means of a 
permanent livelihood. The reasons behind these provisions 
of the will arose in a disposing mind. 

In an opinion of reasonable length the able counsel can- 
not be followed through all the details of evidence, cover- 
ing, as it does, over 1,000 pages of the record. The out- 
standing facts deducible from the evidence as a whole are 
conclusive. The evidence is wholly insufficient to sustain 
a finding that testator was wanting in testamentary capac- 
ity when he made his will or that any undue influence oper- 
ated on his mind during that solemn act. 

The trial court, therefore, properly directed a verdict 
sustaining the will. 

AFFIRMED. 


WESTERN NEWSPAPER UNION, APPELLANT, V. ARTHUR DEE, 
APPELLEE. 


Fitep Aprit 11, 1922. No. 22431. 


1. Master and Servant: WoRKMEN’s COMPENSATION Acr. In a pro- 
ceeding under the workmen’s compensation act a speedy settle- 
ment of controversies between employer and employee is contem- 
plated by the legislature. : 


2. Courts: TRANSFER or Cases. Where one of the judges of the dis- 
trict court for Douglas county calls a compensation case for trial, 
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hears part of the testimony, temporarily suspends the hearing 
with the consent of both parties pending negotiations for a settle- 
ment, permits the case to be transferred to another judge of the 
same court, and leaves the state for an absence of several weeks, 
the latter judge, if such negotiations fail, may properly hear and 
determine the controversy. 


3. Master and Servant: ComMPENSATION AWARD: ATTORNEY’S FEES. 
Under the workmen’s compensation act a reasonable attorney’s 
fee may be taxed in the district court for the benefit of the em- 
ployee, if the employer appeals from the compensation commis- 
sioner and fails to procure a reduction of the award. 


4. : : . In a proceeding under the workmen’s 
suiieneation act the allowance of a reasonable attorney’s fee in 
the district court affects the remedy only and may be taxed as an 
item of costs, though the injury for which compensation is al- 
lowed occurred before the legislature authorized such a fee. 


: PENALTIES. Where there is no reasonable ground 
for a controversy over the right of an injured employee to recover 
from his employer specific weekly payments of compensation for 
an obvious, temporary, total disability, the employer may be sub- 
jected-to the statutory penalties, if there is a failure to pay, tender, 
or offer to pay the weekly compensation as it falls due. 


6. 4 7 . Where there is a reasonable contro- 
versy peiawesll an employer and an employee, obviously entitled 
to compensation for a temporary total disability, over compensa- 
tion for a permanent partial loss, penalties for failure to pay or 
tender compensation for the latter. should not be imposed. 


APPEAL from the district court for Douglas county: 
CarRoLu O. STauFFER, JUDGE. Reversed, with directions. 


James C. Kinsler, for appellant. 
W. J. Connell and Herbert J. Connell, contra. 


Heard before Morrissey, C. J., ALDRICH, DEAN and 
Rose, JJ. 


Ross, J. 

This is a proceeding under the workmen’s compensation 
act. While Arthur Dee, a boy 16 years old, who appears 
in the record as defendant, was in the employ of the West- 
ern Newspaper Union, herein called plaintiff, and was run- 
ning an elevator in the city of Omaha for $9 a week, his 
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left foot was caught between the moving car and a station- 
ary floor March 12, 1918, and he was severely injured be- 
low the knee. He was in a hospital several months and 
there submitted to a number of operations. He was to- 
tally disabled for 94 weeks and the permanent injury to his 
foot was 20 per cent. of nornial efficiency. Under the 
workmen’s compensation act he was entitled to $6 a week 
for 94 weeks on account of his temporary total disability. 
Laws 1917, ch. 85, sec. 7. He was also entitled to $6 a 
week for 25 weeks for his permanent partial loss. Rev.. 
St. 1913, sec. 3662; Poast v. Omaha Merchants Express & 
Transfer Co., 107 Neb. 516. Defendant at first claimed 
damages in the sum of $5,000. Plaintiff, recognizing its 
liability for compensation, but denying liability for both 
a temporary total disability and a permanent partial 
loss, applied to the compensation commissioner for a de- 
termination of the controversy. There defendant filed an 
answer claiming $9 a week for both periods and also statu- 
tory penalties. From an award in favor of defendant for 
compensation and penalties for both periods, plaintiff ap- 
pealed to the district court for Douglas county, where there 
was a judgment in favor of defendant for $1,139, made up 
of the following items: Attorney’s fee, $200; compensation 
for temporary total disability during 94 weeks at $6 a 
week, $564; penalties for 71 weeks at $3 a week, $213 ; com- 
pensation for 30 weeks at $6 a week on account of a per- 
manent partial loss equal to 20 per cent. of normal effi- 
ciency, $180; penalties for 30 weeks at $3 a week, $90; total 
$1,247, minus a credit of $108, leaving a balance of $1,139. 
From this judgment plaintiff has appealed. 

It is first argued that the judgment of the district court 
is void because it was pronounced by Judge Carroll O. 
Stauffer, who, it is said, acted without jurisdiction in hear- 
ing and in determining the controversy. It is insisted that 
the case was called by Judge Willis G. Sears, who assumed 
jurisdiction, ordered the-trial to proceed, and heard part 
of the testimony. Plaintiff takes the position that Judge 
Sears did not continue the case or finish the trial or lose 
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jurisdiction. On the face of the record the point does not 
seem to be well taken. In the midst of the trial before 
Judge Sears the parties entered into negotiations for a 
settlement. By mutual consent the hearing was tempo- 
rarily suspended. In the meantime Judge Sears left for 
California to be gone several weeks. He had consented 
to a trial before Judge Stauffer, and the latter assumed 
jurisdiction, over the objections of plaintiff, after the at- 
tempt to make an amicable settlement had failed. There 
was only one court and each judge had authority to exer- 
cise its powers. Mach party was entitled to a speedy de- 
termination of the issues. Defendant asserted that right 
under the workmen’s compensation act. It is the policy 
-of the legislature to avoid unnecessary delays in a case 
of this kind and to require a speedy adjudication. In some 
respects compensation cases take precedence over other 
cases by specific enactment of the legislature. Rev. St. 
1913, sec. 3680. The courts take the same view. In Beideck 
v. Acme Amusement Co., 102 Neb. 128, it was said: 

“The employers’ liability act was intended by the legis- 
lature to simplify legal proceedings and to bring about a 
speedy settlement of disputes between the injured employee 
and his employer.” 

To carry out the purposes of legislation on this subject 
Judge Stauffer properly assumed jurisdiction with the 
consent of Judge Sears during the latter’s absence in Cali- 
fornia. 

On the merits of the case there is little in controversy 
beyond the allowance of an attorney’s fee and the statu- 
tory penalties for nonpayment of weekly compensation as 
the installments fell due. 

Was an attorney’s fee properly allowed? The answer de- 
pends on the terms of the statute. In 1919 the act was 
amended and now contains the following provision: 

“Whenever the employer refuses payment, or when the 
employer neglects to pay compensation for thirty days 
after injury, and proceedings are had before the compen- 
sation commissioner, a reasonable attorney’s fee shall be 
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allowed the employee by the court in the event the em- 
ployer appeals from the award of the commissioner and 
fails to obtain any reduction in the amount of such award; 
the appellate court shall in like manner allow the plain- 
tiff a reasonable sum as attorney’s fees for the appellate 
proceedings.” Rev. St. 1918, sec. 3666, as amended, Laws 
1919, ch. 91, sec. 4. 

Though this provision was inserted by amendment after 
defendant was injured, the attorney’s fee relates to the 
remedy and may be taxed as an item of costs in entering 
judgment on a claim that arose before the amendatory 
act was passed. Reed v. American Bonding Co., 102 Neb. 
113; Johnson v. St. Paul Fure & Marine Ins. Co., 104 Neb. 
831. Irom the compensation commissioner plaintiff ap- 
pealed without reducing the award. . An attorney’s fee, 
therefore, was properly taxed in the district court and 
the amount allowed does not seem to be unreasonable. 

Were the penalties imposed by the trial court for non- 
payment of weekly compensation when due authorized by 
law? The objections to these penalties may be summa- 
rized thus: Defendant made no claim for statutory com- 
pensation; did not commence any proceeding for the pur- 
pose of having his rights determined; refused to accept 
periodical payments; demanded $5,000 and refused to ac- 
cept less than $3,000. In this connection it is asserted by 
plaintiff that an offer to pay compensation weekly would 
have been foolish and futile, because it would have been 
rejected; that from the beginning plaintiff was willing to 
pay all compensation allowable under the statute, and of 

“this defendant was advised; that there was a reasonable 
controversy which prevented the allowance of penalties. 
Plaintiff’s theories of the facts and the law cannot be ac- 
cepted in their entirety. Both parties demanded too much 
and neither is in an ideal position in that respect. In court 
each stands on legal rights measured by statute. Plaintiff 
knew soon after the injury that defendant demanded 
money for the injuries suffered and compensation in 
some form in some amount is conceded. Plaintiff sought 
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relief in court on terms that did not fully mect the 
requirements of the law. In appealing to the court to be 
discharged from liability without being subjected to penal- 
ties, compliance with statutory requirements by actual 
payment or proper tender was essential. It is the policy 
of the law to require an employer to pay an injured em- 
ployee weekly compensation based on his weekly wages. 
The system does not contemplate a large payment in. a 
lump sum. Mycrs v. Armour & Co., 103 Neb. 407. In of- 
fering or tendering compensation this feature of the law . 
cannot be ignored. Plaintiff knew from the first that de- 
fendant was entitled to $6 a week for a time at least. Un- 
certainty as to the length of the period, while defendant 
was in a hospital totally disabled, did not obviate the ne- 
cessity of a legal tender and an offer to pay the weekly 
compensation as it fell due. Defendant never had an op- 
portunity to reject a legal tender and an offer of this kind. 
Had plaintiff offered unconditionally to pay weekly $6 a 
week, during obvious, temporary, total disability within 
the statutory period, the same to apply on any compensa- 
tion for which plaintiff should become liable, and had this 
offer been supplemented by a legal tender, there would 
have been no reason to reject the payments, and liability 
for penalties during that period would not have arisen. 
In a situation like this the trial court is not necessarily 
concluded by the opinion of a witness, however conscien- 
tiously expressed, that such tender and offer would have 
been foolish and futile. While defendant was totally dis- 
abled, plaintiff waited from March 12, 1918, until Novem- 
ber 20, 1919, and then offered a draft for a lump sum of 
$456, compensation for 76 weeks at $6 a week. This was 
refused. It was not then the measure of plaintiff’s liabil- 
ity. It did not include penalties already accrued for 
failure to pay or tender or offer to pay the weekly compen- 
sation as it fell due. It seems clear that there was no rea- 
sonable ground for controversy over the right of defendant 
to a weekly payment of $6 during his temporary total dis- 
ability, and that he is entitled to the statutory penalties 


Vou. 108] JANUARY TERM, 1922. 309 


Francisco v. State. 


imposed by the trial court for defaults during that period. 

There was, however, a reasonable controversy over the 
right of defendant to recover, in addition to compensation 
for a temporary total disability, $6 a week for 25 weeks 
for a permanent partial loss of 20 per cent. of normal ef- 
ficiency, and plaintiff should not have been penalized for 
litigating this phase of the case or for deferring payments 
pending a solution of that question. It has been the sub- 
ject of grave consideration and just recently has been 
solved in favor of the employee. Poast v. Omaha Mer- 
chants EFapress & Transfer Co., 107 Neb. 516; Updike 
Grain Co. v. Swanson, 104 Neb. 661. The period of com- 
pensation for the loss of a foot is 125 weeks under a re- 
cent amendment, instead of 150 weeks as formerly pro- 
vided. Laws 1917, ch. 85, sec. 7. Twenty per cent. is 25 
weeks. In estimating this period at 80 weeks under the 
act before it was amended and in allowing penalties dur- 
ing that time the trial court erred. For the purpose of 
correcting these errors as the record now stands, the judg- 
ment of the district court is reversed and the cause re- 
mauded at the costs of defendant in this court. 

REVERSED. 


HENRY FRANCISCO v. STATE OF NEBRASKA. 
Fitep Aprit 11, 1922. No. 22406. 


1. Municipal Corporations: ORDINANCES: VIOLATION: COMPLAINT: 
AMENDMENT ON APPEAL. Where the proceedings in a prosecution 
for the violation of a village ordinance are docketed in police 
court, in the name of a private person as plaintiff instead of in 
the name of the state, it is proper practice for the district court, 
when error proceedings are prosecuted, to permit the complaint to 
be amended by substituting the name of the state as plaintiff. 


Proor. “A prosecution for the viola- 
tion of a city ordinance, which does not embrace any offense made 
criminal by the laws of the state, while in form a criminal prose- 
cution, is, in fact, a civil proceeding to recover a penalty, and clear 
and satisfactory proof that the offense has been committed is suf- 
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ficient to sustain a conviction. Proof beyond a reasonable doubt 
is not required.” Peterson v. State, 79 Neb. 132. 


E ; AUTHORITY TO PROSECUTE. Evidence 
examined, and held that the village of Royal had authority to 
prosecute defendant under its ordinance and to impose the fine 
therein prescribed for its violation by defendant who was con- 
victed of conducting a pool and billiard hall without first obtain- 
ing a license. 


Error to the district court for Antelope county: AN- 
son A. WELCH, Jupben. Affirmed. 


E. D, Kilbourn, for plaintiff in error. 


Clarence A. Davis, Attorney General, C. ‘L. Dort and 
O. A. Williams, contra. 


Heard before LETTON, DEAN and Day, JJ., CLEMENTS 
(E. J.) District Judge. 


Dean, J. 

The defendant was convicted in police court of conduct- 
ing a pool and billiard hall, wherein he kept three pool 
tables and one billiard table for hire and public use, in 
the village of Royal, Antelope county, without first having 
obtained a license from the village authorities. He was 
fined $100 and costs. By an undertaking duly approved 
defendant superseded the judgment of the police court and 
prosecuted error to the district court, where he was found 
guilty by a jury. Thereupon a fine of $100 was imposed, 
from which error has been prosecuted to this court. 

Defendant complains because the prosecution in police 
court ran in the name of “G. A. Boyd v. Henry Francisco.” 
In the district court, however, the title of the case, on mo- 
tion of the state, was amended to read “The State of Ne- 
braska v. Henry Francisco.” The complaint before us, 
while criminal in form, is merely the basis.of a civil pro- 
ceeding which was instituted under an ordinance to re- 
cover a penalty. The ordinance in question does not in- 
clude within its terms any offense made criminal by a leg- 
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islative act. That the complaint stated an offense clearly 
appears, 

From the foregoing it follows that the court did not err 
in sustaining the motion of the state to amend the com- 
plaint, nor in retaining the case for trial after the amend- 
ment was made. Peterson v. State, 79 Neb. 182. With re- 
spect to a fine imposed for the violation of an ordinance, 
of the character involved here, it is said in the body of 
the opinion in the Peterson case that the legislature con- 
templated that a proceeding thereunder was in the nature 
of a civil action and should be prosecuted as such. 

It is argued that there is no evidence showing that the 
village of Royal had authority to assume village functions. 
The record shows that village officers were elected and 
that they held meetings and from time to time adopted 
ordinances and the like. Among others was an ordinance, 
which was shown to have been regularly published, which — 
provided for the licensing of billiard and pool tables and 
which provided a penalty for its violation. The showing 
with respect to the authority of the village officers in the 
premises and the validity of the ordinance in question is 
sufficient. The original records of the village were identi- 
fied by the village clerk and were introduced in evidence 
without objection. Arapahoe Village v. Albee, 24 Neb. 
242; Van Valkenberg v. Rutherford, 92 Neb. 803; Boyd v. 
Francisco, 106 Neb. 249; 15 R. C. L. 1063, sec. 6, 1083, 
sec. 20. 

We do not find reversible error. The judgment of the 
district court is : 

AFFIRMED. 


GEORGE M. YOUNG, APPELLANT, V. RACHEL E. GILLEN 
ET AL., EXECUTORS, APPELLEES. 


Fitep Aprit 11, 1922. No. 21971. 


1. Wills: Devise: Orat Contracr. An oral contract for the de- 
vise of land must be clear, definite, certain and unequivocal. 
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2. : Proor. A contract for the devise of 
land mist not aniy be proved clearly and satisfactorily, but all 
the evidence used in connection therewith must be referable 
thereto. 

3. SUFFICIENCY oF EVIDENCE. Evidence 


examined, and held not to establish the existence of an oral con- 
tract between the appellant and his grandfather by the terms of 
which certain land was to be given by will or otherwise to the 
appellant upon the death of his said grandparent. 


APPEAL from the district court for Box Butte county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


Burton & Reddish, for appellant. 
Mitchell & Gantz, contra. 


Heard before Morrissey, C. J., DEAN, ALDRICH and 
F'LANSBURG, JJ. 


ALDRICH, J. 

On January 3, 1920, George W. Loer died leaving as his 
sole heirs at law his widow, Lydia Loer, and two daugthers, 
Rachel E. Gillen and Lavina Pierce. He left a will, which 
was admitted to probate, by the terms of which he devised 
and bequeathed all of his property to his widow, except the 
sum of $1,000 to each of his daughters. The executors 
of the will are Rachel E. Gillen, James V. Potmesil, 
Frank L. Potmesil and William Mitchell. The appellees 
in this case, who are defendants in the court below, are 
said heirs, devisees, legatees and executors, and also Edgar 
Pierce, husband of Lavina Pierce, and Mr. Gillen, who was 
the husband of Rachel E. Gillen at the time this action 
was tried. Atthe time of his death George W. Loer owned 
a tract of 1,120 acres in Box Butte county, about 6 miles 
southwest of Hemingford. A part of this land is described 
as the west one-half of section 7, township 26 north, range 
49 west of the sixth P. M. 

In the year 1912 the appellant, hereinafter termed the 
plaintiff, filed on a government homestead of 640 acres in 
Garden county, Nebraska, which he occupied until about 
March 1, 1914, and which he relinquished on July 28, 1914. 
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The plaintiff, who was a grandson of George W. Loer, 
commenced this action to enforce specific performance of 
a parol contract which he alleges was made and entered 
into between himself and George W. Loer in February, 
1914, by the terms of which he agreed to. give up and 
abandon his homestead and operate and manage Loer’s 
farm until Loer’s death, and in consideration thereof Loer 
agreed to give plaintiff a share of the crops and convey to 
plaintiff, at the time of his death, by will or otherwise, that 
part of said farm specifically described as the west one- 
half of section 7, township 26 north, range 49 west of the 
sixth P. M., in Box Butte county, Nebraska. The plaintiff 
alleges as a matter of fact that he has performed all of the 
conditions for him to, execute, but that Loer failed to con- 
vey said half section of land to him by will or otherwise, 
as he agreed. 

The appellees, hereinafter termed the defendants, by 
their answer admit all the material allegations of plain- 
tiff’s petition, except that they deny that any such con- 
tract alleged and set forth was ever entered into, and 
claim that plaintiff operated said land solely under a lease. 
The defendants made certain other affirmative allegations, 
to all of which the plaintiff replied. 

The issues were subinitted for trial upon plaintiff's peti- 
tion, defendants’ answer, and plaintiff's reply, the sole 
question being whether such a contract was made and 
whether plaintiff performed his part of it. Upon these 
issues the verdict was in favor of defendants. 

Under this issue of fact as stated, the only question is: 
Has the plaintiff complied, as a condition precedent, with 
the rule of law as laid down by this court and in many 
other jurisdictions? In other words, has he proved, in a 
clear and satisfactory manner, with definiteness and cer- 
tainty, the contract which he alleged and set forth in the 
petition? Is it certain to what land he refers? In late 
years there has been a careless, indefinite and loose man- 
ner of referring to contracts made between a person since 
deceased and others living. This court has established a 
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different rule from that which plaintiff cites and argues. 

The contract presented in this case to be enforceable in 
equity must have the element of certainty, and the proof to 
establish the contract must be clear, convincing, unequiv- 
ocal and satisfactory. Hence, we have adhered to the 
rule in the following cases: Remaly v. Siveet, 106 Neb. 
327; Overlander v. Ware, 102 Neb. 216; Moore v. Moore, 
58 Neb. 268; Peterson v. Estate of Bauer, T6 Neb. 652. 

Jt will be noted that this rule is adhered to, not only in 
this jurisdiction, but in many others as well. It is the 
only safe rule to follow in cases of this kind, even though 
at times it might work a hardship. The rule is that the 
courts recognize the right of a testator to dispose of his 
property as he sees fit. He may have some peculiar and 
potent reason for disposing of his property as he has done 
by will or otherwise. We feel in this case that it is our 
duty to recognize this rule and decide the case, adhering 
to it, for that is undoubtedly the law. 

The rule as laid down in Overlander v. Ware, 102 Neb. 
216, is: ‘In an action for specific performance of an oral 
agreement with a deceased person to convey land, held, 
that not only must the terms of the contract be established 
by evidence that is clear, satisfactory and unequivocal, but 
the work constituting the performance required under the 
statute of frauds must be such as is referable solely to the 
contract sought to be enforced, and not such as might rea- 
sonably be referable to some other and different contract 
or relation. Nothing will be considered as part perform- 
ance which does not put the party into a situation which 
is a fraud upon him unless the agreement be fully per- 
formed. Equity interferes only to prevent fraud or uncon- 
scionable advantage.” 

This case is precisely in point, and the quotation eluci- 
dates and amplifies and does justice to the case under con- 
sideration, and we adhere to it. 

Here we want to be noted as holding that the contract 
in the petition is indefinite, vague and uncertain, and de- 
feats the intention of the testator and cannot be permitted 
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to stand. The evidence is held to be not sufficient to sus- 
tain a finding for the plaintiff that any land was specifi- 
cally contracted for. In the case of Moore v. Moore, 58 
Neb. 268, this idea is upheld. We also wish to eall at- 
tention to the case of Davis v. Murphy, 105 Neb. 839. It 
will be noted that this case upholds the following principle 
which is in point in the matter under consideration: “A 
parol contract is enforceable in a court of equity when one 
party has wholly performed his part and the other party 
has not performed his part, when # clearly appears that 
nonfulfilment would work a fraud upon the party who has 
fully performed.” It should be remembered in connection 
with this discussion that in a suit for specific performance 
equity withholds or grants relief according to the circnm- 
stances of each particular case. We have recognized this 
doctrine in many cases. This is made plain in the case of 
Kofka v. Rosicky, 41 Neb. 328, 25 L. R. A. 207, 43 Am. St. 
Rep. 685. This clearly establishes the doctrine we have 
above announced and makes our duty plain in the consid- 
eration of the case at, hand. Also, as substantiating the 
doctrine above cited, see Dicken v. McKinley, 163 Tl. 318; 
Peterson v. Estate of Bauer, 76 Neb. 652. 

The testimony of Howard Young and the witness Mrs. 
Vaughn comes very near establishing the rule we have laid 
down as requiring what is necessary, but it will be noted 
. that the contract alleged in appcllant’s petition was never 
entered into between appellant and Mr. Loer. It is a 
notable fact that the appellant moved onto the Loer place 
in 1919, and rented the land from March 1, 1920, to March 
1, 1921, for a cash rent. There is not a word of evidence 
that the appellant ever told anyone about the contract 
claimed to have been entered into in this case. 

Another strange and phenomenal circumstance that im- 
presses us as important is that there is not a word of evi- 
dence that Mrs. Loer ever heard of said contract. Another 
notable fact we call attention to is that, when Mrs. Loer 
left the farm and moved to Hemingford in the fall of 1914 
or 1915, nothing was ever said about their leaving the farm 
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at the time the alleged contract was made. It was under- 
stood that he would remain there. It is significant that 
the home of the deceased and his wife had been on the 
land plaintiff claims, and it is significant that the de- 
ceased did the natural thing and performed his duty as 
he ought to perform it when he gave his aged wife, Mrs. 
Loer, his real estate that he then owned, and to each of his 
daughters, $1,000. Then in this connection there is the 
notable fact that appellant never expended any moncy or 
improved Loer’s farm after he moved on the same in 1914. 
He never at any time filed any claim for damages against 
Mr. Locr for violation of his said alleged contract. The 
testimony of Mrs. Vaughn comes very near meeting the 
requirements of this situation, but it is bad.for being 
vague, indefinite and uncertain, and in no way refers to 
the contract set forth in the petition and fails to be of 
force and effect for that purpose. 

For the reasous set forth in this discussion and substan- 
tiated by the supreme court of this state in several well- 
considered cases, we must assert that the appellees are 
entitled to an affirmance. 

AFFIRMED. 


Harris COHEN ET AL., APPELLANTS, V. I-LORENCE L. BILLS, - 
EXXECUTRIX, APPELLEE. 


Fivep ApriL 11, 1922. No. 22062. 


Process: AFFIDAVIT FoR PuBLicaTION. When an affidavit for publica- 
tion of process recites that the defendant to be served is a non- 
resident of the state, and that service upon him “cannot be made,” 
the affidavit is sufficient, though it does not specifically state that 
service cannot be made within the state, since that fact sufficiently 
appears. 


APPEAL from the district court for Cherry county: 
WiILtiaM H. WESTOVER, JUDGE. Affirmed. 


Orville L, Jones and William B. Haley, for appellants. 
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J.J. Harrington, James C. Quigley and C. C. Flansburg, 
contra, 


Heard before Morrissey, C. J.. DEAN, ALDRICH and 
Day, JJ. 


ALDRICH, J. 

This is an action to quiet title. The appellants herein 
filed their petition on December 22, 1920, against the de- 
fendants alleging that on October 1, 1919, the district 
court for Cherry county entered a decree of foreclosure in 
favor of Charles J. Bills. mortgagee, and ordered one cer- 
tain section of land in Cherry county sold to satisfy the 
mortgage in question. Plaintiffs in the instant case ask 
that the foreclosure proceedings be set aside, and that the 
title to the land be quieted in them and subsequent deeds 
canceled. On January 27, 1921, the defendant entered a 
general demurrer to the petition, which was sustained. 
Plaintiffs elected to stand on their petition and not further 
plead, and a decree was entered accordingly. 

The issue presented for our consideration is: Was the 
affidavit for publication sufficient under our statute to 
give the court jurisdiction in the mortgage foreclosure pro: 
ceedings attacked? 

Under this statement of the issue an analogous situation 
is found in Pitclka v. Pitclka, 103 Neb. 388. The case is 
therefore affirmed on the principle of law as laid down in 


the Pitelka case. 
AFTIRMED. 


PATRICK NEVIN, APPELLEE VY. CHICAGO & NORTHWESTERN 
RAILWAY COMPANY, APPELLANT. 


Fiirep Aprait 11, 1922. No. 22067. 


Evidence examined, and held sufficient to sustain the verdict. 


APPEAL from the district court for Fillmore county: 
Rare D. Brown, Jueves. Affirmed. 
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Wymer Dressler, Robert D. Neely and Paul 8. Topping, 
for appellant. 


John K. Waring and Robert B. Waring, contra. 


Heard before Morrissey, C. J., DEAN, ALDRICH, Day 
and FLANSBURG, JJ. 


ALDRICH, J. 

This is an action at law wherein plaintiff seeks to re- 
cover damages in the sum of $420, representing the al- 
leged value of one three-year-old mare and other animals 
killed by one of defendant’s trains as a result of insufficient 
right of way fences. The plaintiff sued the defendant, al- 
leging that defendant negligently failed to properly main- 
tain and repair its fences and cattle-guards along its right 
of way adjoining plaintiff's farm ; that, resulting from such 
negligence, on or about March 23, 1920, one certain three- 
year-old mare belonging to the plaintiff crossed one cer- 
tain fence, or got through it some way, entered upon the 
railroad right of way and was killed by one of defendant’s 
trains. This was the first cause of action. The second 
cause of action was for a similar claim for the killing, on 
or about April 6, 1920, of certain hogs belonging to de- 
fendant. The defendant denies that it was in any way 
euilty of negligence. The cause was tried before a jury 
in Fillmore county, resulting in a verdict for plaintiff for 
$160 on the first cause of action, and $90 on the second 
cause of action. From this decision defendant appeals. 

The verdict of the jury was rendered upon a conflicting 
statement of facts, and their verdict being sustained by 
sufficient competent evidence we will not disturb it. 

The judgement is 

AFFIRMED. 
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ARTHUR J. CALLOWAY, APPELLANT, Y. EpITH DOTY ET AL., 
APPELLEES. 
EpitH LAIR, APPELLEE, V. ARTHUR J. CALLOWAY, 
APPELLANT. 


Firep Aprit 11, 1922. Nos. 21944, 21945. 


1. Judgment: Nunc Pro Tuxc Entry. “If, in any proceeding pend- 
ing in a court, a judgment is actually pronounced or an order 
actually made, and, if for any reason, such judgment or order is 
not recorded, then at any time afterward, upon proper notice be- 
ing given to the parties interested and the facts being shown that 
such judgment was pronounced or such order made, the court 
may cause such order or judgment to be spread upon its records 
as of the date it was pronounced or made.” Hyde v. Michelson, 
52 Neb. 680, followed. 


“The provisions of section 609 of the Code of 
Civil Brocedues (Rev. St. 1913, sec. 8214) are not applicable to a 
motion for an entry nunc pro tunc of a judgment or order.” Hyde 
v. Michelson, 52 Neb. 680, followed. 


INTEREST. Under the provisions of section 3348, Rev. St. 
19138, a judgment based upon a note which bore interest at 10 per 
cent. draws interest at the same rate from the date of the judg- 
ment, although the rate of interest is not expressed in the judg- 
ment. 


4. : . Where the judgment is silent as to interest, it 
is the aus of the clerk to ascertain from the record the rate of 
interest which it bears. In determining this rate of interest, if 
the cause of action is based upon a contract which calls for less 
than 7 per cent., a judgment on such contract will bear 7 per cent. 
interest. But, where the contract calls for 7 per cent. interest, 
or more than 7 per cent. and not greater than 10 per cent., a 
judgment based thereon will bear the rate of interest fixed by the 
contract. 


5. Evidence examined, and held sufficient to support the judgments. 


APPEAL from the district court for Lancaster county: 
WILtiamM M. MornineG, JupGr. Affirmed. 


Faiwectt & Mockett and Francis V. Robinson, for ap- 
pellant. 


O. B. Clark, contra. 
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Heard before Lerrton, DEAN and Day, JJ., BLACKLEDGE 
and TEWELL, District Judges. 


Day, J. 

As these two cases were briefed and argued together in 
this court, and the facts are substantially the same in cach 
case, there seems to be no valid reason why they may not 
be disposed of in one opinion. 

It appears that Edith Lair commenced an action - in the 
district court for Lancaster county against Arthur J. Cal- 
loway upon a promissory note for $3,000, which, by its 
terms, was to bear interest at 10 per cent. per annum from 
date until paid. Pending the action the plaintiff married 
Montreville Doty, and thereafter the proceedings were con- 
ducted in the name of Edith Doty. On December 6, 191%, 
the plaintiff recovered a verdict for the amount of the 
principal sum, with interest at 10 per cent. from the date 
of the note. Thereupon the trial court entered a JUtenCRt 
as follows: 

“Tt is therefore considered, ordered and adjudged by the 
court that, in accordance with the verdict of the jurv here- 
in, the plaintiff, Edith Lair, in her present name of Edith 
Doty, as ordered by the court, do have and recover of and 
from the defendant, Arthur J. Calloway, the said sum of 
$3,961.72, the amount assessed by the jury herein, together 
with the costs in this action, taxed at $48.70, for all of 
which execution is hereby awarded.” 

The defendant Calloway took an appeal from this judg- 
ment to this court, where the Judgment was affirmed. A 
controversy then arose between the parties as to the rate 
of interest the judgment should bear. The defendant con- 
tended that, inasmuch as the judgment was silent as to the 
rate of interest it should bear, it drew interest at 7 per 
cent. from its date. The plaintiff, on the other hand, in- 
sisted that as the note provided for interest at 10 per cent. 
the judgment would bear interest at the saine rate. On 
January 7, 1929, while this controversy over the interest 
rate was still on, the defendant paid into court the sum 
of $4,588.63, being the amount of the judgment with in- 
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terest at 7 per cent. from its date, together with the costs, 
as taxed by the clerk. It afterwards developed that the 
clerk had omitted an item of $10.05 as a part of the costs. 
Counsel for the plaintiff received from the clerk of the 
court the $4,588.63, stating in his receipt that the amount 
was ‘“‘to apply on judgment, interest and costs,” and re- 
fused to satisfy and discharge the judgment of record. In 
July, 1920, the plaintiff had an execution issued for the 
balance which she claimed was still unpaid upon the judg- 
ment, upon the theory that it bore interest at 10 per cent. 
At this stage of the controversy Calloway brought an ac- 
tion against Edith Doty and Ira Miller, Sheriff, to enjoin 
the collection of any further sum upon the judgment, upon 
the theory that it had been fully paid, and further prayed 
that the execution be recalled, and that the judgment be 
satisfied and discharged of record. Before the restraining 
order became effective, the execution was returned nulla 
bona. Upon the trial of the injunction suit on November 
26, 1920, the court dismissed the plaintiff’s action, and 
further adjudged that Edith Doty was entitled to collect 
the amount of the judgment, $3,961.72, with interest at 10 
per cent. from December 6, 1917, the date of the judgment. 
From this judgment Calloway has appealed, the case being 
No. 21944. 

Referring now to case No. 21945, it appears that in Janu- 
ary, 1920, Edith Doty filed a motion in the original action 
of Lair v. Calloway, praying for a nune pro tune order as 
of date December 6, 1917, inserting in the journal entry of 
the original judgment the words “interest at 10 per cent. 
per annum from this date, and,” so that the judgment will 
read that the plaintiff “do have and recover of and from 
the defendant, Arthur J. Calloway, the said sum of 
$3,961.72, the amount. assessed by the jury herein, together 
with interest at 10 per cent. per annum from this date, and 
the costs of suit in this action, taxed at $78.70, for all of 
which exccution is herein awarded.” Upon the hearing 
this motion was sustained, and the journal entry of the 
original entry corrected accordingly. From this order cor- 
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recting the journal entry, Calloway has appealed. 

In the latter case, it is now urged by Calloway that the 
court had no jurisdiction to make the nunc pro tunc order, 
because more than three years had elapsed since the rendi- 
tion of the original judgment. In support of this conten- 
tion his counsel cites sections 8207 and 8214, Rev. St. 1913. 
Section 8207, so far as pertinent to the question raised, 
reads as follows: 

“A district court shall have power to vacate or modify 
its own judgments or orders after the term at which such 
judgments or orders were made: * * * Third, for mistake, 
neglect, or omission of the clerk, or irregularity in obtain- 
ing a judgment or order.” 

Section 8214, is as follows: “Proceedings to vacate or 
modify a judgment or order, for the causes mentioned in 
subdivisions four, five and seven of section 648 of this 
Code (Rev. St. 1913, sec. 8207) must be commenced within 
two years after the judgment was rendered or order made, 
unless the party entitled thereto be an infant or person of 
unsound mind, and then within two years after removal 
of such disability. Proceedings for the causes mentioned 
in subdivisions three and six of the same section shall be 
within three years, and in subdivision nine within one year, 
after the defendant has notice of the judgment.” 

The question is then presented whether the sections of 
the statute above quoted were intended to operate as a limi- 
tation upon the power of a court to make a nunc pro tunc 
entry. It must be borne in mind that the proper function 
of a nunc pro tunc order is not for the purpose of correct- 
ing some affirmative action of the court which ought to 
have been taken, but its true purpose is to correct the 
record which has been made, so that it will truly record 
the action really had, but which through some inadvertence 
or mistake has not been truly recorded. In other words, 
it is an order to make the record speak the truth. As we 
view it, the sections of the statute cited have no applica- 
tion to a nunc pro tune order. Those sections relate to 
proceedings to vacate or modify a judgment on-account of 
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the mistake, neglect, or omission of the clerk, or irregu- 
larity in obtaining such judgment. But this is not an ac- 
tion to vacate or modify a judgment rendered. It is a pro- 
ceeding to have spread upon the record a judgment which 
was in fact rendered but not truly recorded. The power 
of the courts to make a nunc pro tunc entry is an inherent 
power, and does not depend upon statute. In Hyde v. 
Michelson, 52 Neb. 680, it was held: “If, in any proceeding 
pending in a court, a judgment is actually pronounced or 
an order actually made, and, if for any reason, such judg- 
ment or order is not recorded, then at any time afterward, 
upon proper notice being given to the parties interested 
and the facts being shown that such judgment was pro- 
nounced or such order made, the court may cause such 
order or judgment to be spread upon its records as of the 
date it was pronounced or made.” The same principle 
is announced in Clark & Leonard Investment Co. v. Rich, 
81 Neb. 321. 

The next question which arises is whether the evidence 
is sufficient to sustain the order. In Harris v. Jennings, 
64 Neb. 80, it is held that, in the exercise of its power to 
correct its own record, the court is not confined to an ex- 
aminatiou of the minutes made by the trial judge, but may 
proceed upon any satisfactory evidence. While the show- 
ing made iu the affidavit as to the finding of the court on 
the question of the rate of interest is in the nature of a 
conclusion, its correctness was not challenged in any way, 
and under the circumstances we think it must be held suf- 
ficient to sustain the action of the trial court. 

The next question to be considered is whether the court 
erred in dismissing the injunction action brought by Callo- 
way and in refusing to satisfy and discharge the judgment 
of record. This, of course, depends upon whether the judg- 
ment was fully paid. That there was stl a portion of the 
costs due is admitted, but we are not disposed to base our 
conclusion upon that fact, as the failure to pay the entire 
costs was an oversight of the clerk. Section 3347, Rev. St. 
1913, fixes the legal rate of interest upon all contract obli- 
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gations at 7 per cent. unless a greater rate, not exceeding 
10 per cent., is agreed upon by the parties. Section 3348, 
Rev. St. 1913, provides, in substance, that all judgments 
and decrees for the payment of money shall bear interest at 
7 per cent. from the date thereof, provided that where a 
judgment or decree is based tpon a contract, by the terms 
of which a greater rate of interest than 7 per cent. shall 
have been agreed upon, not exceeding 10 per cent., such 
judgment or decree shall bear interest at the rate agreed 
upon in the contract. As the note bore interest at 10 per 
cent., it seems plain from the language of the statute above 
cited that a judgment upon this note must bear interest 
at the same rate. This section of the statute has been con- 
strued by this court on several occasions, and the rule is 
now well scttled: that, where the parties to a contract for 
the payment of money have not contracted for any rate of 
interest, or contracted for a rate of interest less than 7 
per cent. per annum, a judgment based upon such contract 
will bear interest at the rate of 7 per cent. from the date 
of its rendition, and where the parties to a contract for 
the payment of money have agreed upon a rate of interest, 
lawful, greater than 7 per cent., a judgment based on such 
contract will draw interest at the contract rate. Hare- 
meyer v. Paul, 45 Neb. 373; Connecticut Mutual Life Ins. 
Co. v. Westerhoff, 58 Neb. 379; Trompen v. Hammond, 
61 Neb. 446. 

But, besides all this, we do not think that it is necessary 
that there should be a recital in the judgment that it bear 
a particular rate of interest in order that the judgment 
creditor may collect interest on his judgment, as the stat- 
ute fixes the rate of interest which the amount of the judg- 
ment bears in any given case. While it is the better prac- 
tice that the court should specify the rate of interest which 
a judgment or decree shall bear in order to obviate a pos- 
sible future contention, there is nothing in the law which 
seems to require that this be done. In Frans rv. Fisher, 
26 Mo. App. 541, under a statute substantially the same 
as ours, it was said: “The rate of interest which a judg- 
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ment shall bear is a quality which the statute ascribes to 
the judgment, and it is not a necessary part of the judg- 
ment entry; and where it is not shown by the judgment 
entry, it is the duty of the clerk to ascertain from the 
record the interest which the judgment shall bear, and to 
issue execution accordingly; and where he refuses to per- 
form his duty, the circuit court can direct him so to do on 
motion, or the defendant can compel him to do so by man- 
damus. State v. Vogel, 14 Mo. App. 187.” When, there- 
fore, the plaintiff applied to the clerk of the court for an 
execution for the unpaid balance duc upon the judgment, 
it was not only proper for the clerk, but it was his duty, 
to ascertain from the record what rate of interest the 
amount of the judgment bore and issue an execution ac- 
cordingly. In this case there was no basis for a difference 
of opinion upon that question. The note upon which the 
cause of action was founded bore interest at 10 per cent. 
and the plaintiff was entitled to interest upon the judg- 
ment at the same rate. In cases where there is uncer- 
tainty as to the rate of interest, it would be proper for the 
clerk to apply to the court for an interpretation of the 
judgment. 

Tt follows from what has been said that the plaintiff, 
Edith Doty, was within her legal rights in demanding that 
an execution issue for the balance due upon the judgment, 
arising from the difference between 7 per cent., which was 
paid, and 10 per cent., which the judgment bore; and that, 
therefore, the injunction prayed for by Calloway, as well 
ag his request that the judgment be satisfied and dis- 
charged of record, were properly denied. It also follows 
that the court properly issued the nunc pro tune order. 

The judgment of the lower court in each case is 

AFFIRMED. 
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NATIONAL SUPPLY COMPANY, APPELLEE, Vv. CHICAGO & 
NORTHWESTERN RAILWAY COMPANY, APPELLANT. 


Fivep Aprit 11, 1922. No. 21977. 


Justice of the Peace: Error PRoOcEEDINGS: TRANSCRIPT. In an 
error proceeding from the justice court to the district court, a 
transcript, which sets out the judgment of the justice court and 
a recital that a bill of particulars was filed and a history of the 
proceedings, is sufficient to give the district court jurisdiction, 
though a copy of the bill of particulars is not copied in full therein. 


: DIMinvutTion or Recorp.. Where such 
a (eanserint is filed, a party to the suit may, where there is no 
showing of laches or unreasonable delay on his part in making 
application, suggest a diminution of the record and have the 
transcript supplemented so as to supply the omission. 


Evidence: FEDERAL STaTUTES: JUDICIAL Notice. The courts of 
this state take judicial notice of the federal statutes, of the presi- 
dent’s proclamations, and of the general orders of the director 
general of railroads, and of the fact that the government had con- 
trol of and was operating, pursuant to law, the transportation 
facilities and properties of a railroad during the year 1918. 


Pleading: Birt or Parricciars. A bill of particulars, which 
alleges that coal was shipped over the defendant railroad for the 
plaintiff, a shipper, in the year 1918, shows on its face that the 
shipment was conducted under the direction of the director gen- 
eral of railroads. 


Railroads: FEDERAL CoNTROL: Liapitity. A railroad company is 
not liable for the acts and defaults of the federal government in 
the shipment of goods over its lines as a common carrier during 
the period that the railroad is under federal control. 


BErRRork PrRoceepincs. Where a bill of 
sartteakis filed in the justice court, shows on its face that the 
shipments complained of were conducted over the railroad as a 
common carrier at a time when the railroad was under federal 
control, the question of the liability of the railroad company for 
such shipments may be raised in the district court in an error 
proceeding, though the company filed no written objections below. 


Judgment by Default: Apmuissions: Jvupiciat Notice. The de- 
fault of a defendant cannot be treated as an admission of the alle- 
gations of fact in a bill of particulars, where such allegations are 
contrary to facts of which the court takes judicial notice. 
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_APPEAL from the district court for Lancaster county: 
Witarp E. Stewart, Jupen. Reversed. 


Wymer Dressler, Robert D. Neely and Paul S. Topping, 
for appellant. 


Burkett, Wilson, Brown & Wilson, contra. 
Heard before Rose, DEAN, Day and FLANssBure, JJ. 


FLANSBURG, J. 

This action originated in justice court and was based 
upon a claim by plaintiff for damages growing out of loss 
of coal in shipment over the defendant’s railroad. The de- 
fendaut appeared and took a continuance. Later judg- 
ment was entered against defendant by default. The de- 
fendant company sought to review the judgment by error 
procecdings in the district court. In the district court 
the proceedings were dismissed. The defendant company 
now brings the matter here for review. 

In the district court defendant company filed, within 
the proper time, a petition in error and a transcript of all 
proceedings had and done in the justice court, complete in 
all respects except that it did not set forth a full and exact 
copy of the bill of particulars. It did contain a recital, 
however, that the plaintiff had filed a bill of particulars, 
“claiming judgment against defendant for the sum of 
$159.76 with interest at 7 per cent. and cost of suit on ac- 
count of loss and shrinkage and damages and overcharges 
on certain goods while in transit, and for reasonable attor- 
ney’s fees,” and the original bill of particulars and the 
other files of the justice court in the proceeding were trans- 
mitted with the transcript and filed in the district court. 
The original papers, under our decisions (Smith v. Delane, 
74 Neb. 594; Royal Trust Co. v. Heerange Bank, 55 Neb. 
663), are not a part of the transcript and cannot be so 
considered in a review of the judgment of the justice court 
in an error proceeding. 

In the district court the plaintiff objected to the tran- 
script and moved to dismiss the appeal, on the ground that 
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the transcript was insufficient to give the district court 
jurisdiction, for the reason that it did not set forth in full 
a copy of the bill of particulars, 

Without question the transcript was defective. It should 
have set forth a copy of the bill of particulars, so as to” 
fully present a record of the questions involved and de- 
termined by the judgment of the justice of the peace, and 
the errors complained of, resulting from the decision. How- 
ever, the transcript, even in its defective form, was suf- 
ficient to give the district court jurisdiction. The statute 
(Rey. St. 1918, sec. 8179) recites: “The plaintiff in error 
shall file with his petition a transcript of the procecdings 
containing the final judgment or order sought to be re- 
versed, vacated or modified.” The transcript did set forth 
the final order or judgment and a history of the proceed- 
ings. In construing the section of the statute just men- 
tioned this court, in Fike v. Ott, 76 Neb. 439, said: “The 
jurisdictional feature of a transcript filed in this court is 
the ‘judgment, decree or final order sought to be reversed, 
vacated or modified.’ * * * To this should be added only 
so much of the remainder of the record below as is neces- 
sary to present the questions sought to be reviewed.” See, 
also, Moore v. Waterman, 40 Neb. 498. 

The transcript, though perhaps incomplete and defective, 
and insufficient, in its original form, to present for review 
the errors complained of, was, nevertheless, sufficient to 
confer jurisdiction, and the defendant was entitled, where 
there was no showing of laches or unreasonable delay in 
making application, to suggest a diminution of the record. 
and have the transcript supplemented, so as to reflect and 
set forth, so far as necessary, the full record of the pro- 
ceedings of the justice court. The defendant, to that end, 
filed a motion in the district court, asking that the justice 
of the peace be required to file a supplemental transcript, 
setting forth a copy of the bill of particulars. This request 
was overruled, and the error proceeding dismissed. 

The plaintiff contends that the refusal of the district 
court to allow the filing of the supplemental transcript was 
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not prejudicial to the defendant, for the reason that, had 
the bill of particulars been made a part of the.transcript, 
still the record would have been insufficient, even in that 
event, to show that the judgment of the justice court was 
erroneous. The error complained of by the defendant is 
that it was held liable for loss of coal in shipment over 
its railroad at a time when the entire transportation facili- 
ties of the railroad were under the control of and operated 
by the federal government. The bill of particulars sets 
forth, as a basis for cause of action, loss of coal during 
shipments made in August, 1918. No written objections 
were filed by the defendant company in the justice court, 
and it is the contention of the plaintiff that the allegations 
of the bill of particulars, by the default of the defendant 
company, stand admitted, and that the defendant com- 
pany could not, for the first time in the district court, af- 
firmatively raise the objection that the federal govern- 
ment was alone liable, and that the railroad company did 
not, at the time in question, have the control of and oper- 
ate its transportation lines. 

The courts of this state take judicial notice of the fed- 
eral statutes, of the president’s proclamations, and of the 
general orders of the director general of railroads, and of 
the fact that the government had control of and was operat- 
ing, pursuant to law, the transportation facilities and prop- 
erties of the defendant railroad during the year 1918. Hous- 
ton, E. & W. T. R. Co. v. Tanner, 227 S. W. (Tex. Civ. 
App.) 713; Moon v. Hines, 205 Ala. 355; McAdoo v. 
Booker, 17 Ala. App. 623; Crawshaw v. Corbett, 264 Fed. 
962; Marshall v. Bush, 102 Neb. 279. The allegations of 
the bill of particulars alone are sufficient to show that 
the transportation, which occurred in August, 1918, was 
at a time when shipments, of the kind described, must 
necessarily have been conducted by the federal govern- 
ment. The liability was not upon a claim, based upon 
acts of the railroad company outside of its regular duties 
as a carrier, as was the case in Spring v. American Tele- 
graph & Telephone Co., 86 W. Va. 192, 10 A. L. R. 951. 
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The default of the defendant company cannot be treated 
as an admission of the allegations of fact in the bill of 
particulars which are contrary to facts of which the court 
takes judicial notice. 

The defendant, in our opinion, was clearly entitled to 
a diminution of the record and to a supplemental tran- 
script, setting forth the bill of particulars, and it appears 
to us that damages, accruing to such shipments as were 
made during the time that the railroad was under federal 
control, would not give rise to a cause of action in favor 
of the plaintiff against the defendant railroad company 
(Missouri P. R. Co. v. Ault, 256 U. 8S. 554), and that the 
bill of particulars in the justice court, setting forth the 
dates of shipment, is sufficient to present that issue of 
law. To raise the question on error in the district court 
is not a departure from the issues presented below. 
Houston, L. & W. T. R. Co. ¢. Tanner, supra. 

The plaintiff urges that the statute (Rev. St. 1913, sec. 
8464) provides that a judgment by confession precludes a 
party from taking error proceedings from the judgment. 
A judgment entered by default, though the default has the 
effect of admitting, for the time being, all the material 
allegations set forth in the bill of particulars, except, at 
least, facts of which the court takes judicial knowledge, is 
not a judgment by confession, and where, after the de- 
fendant has once made a general appearance, the justice 
court, on a default, enters a judgment which is erroneous, 
the party who is injured by the erroneous ruling has the 
right to a review. Crumay v. Henry, 40 Neb. 716; Engles 
v. Morgenstern, 85 Neb. 51. 

For the reason, then, that the defendant was entitled to 
have the transcript corrected, so as to present the bill of 
particulars, which, on its face, raised the error complained 
of, the judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 
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RUDOLPH KRavus V. STATE OF NEBRASKA. 
Fitep APRIL 11, 1922. No. 22087. 


1 Criminal Law: Trst or Insanity. The test of insanity, urged as 
a defense to a charge of crime, is the capacity of the accused to 
understand the nature of the act committed and his ability to dis- 
tinguish between right and wrong with respect to it. 


Insane DELusion. Where a person is so diseased in 
mind, at the time the act is charged to have been committed, that 
he is incapable of comprehending the nature of the act and is un- 
able to distinguish between right and wrong with respect to it, 
he is not accountable, howsoever such insanity may be manifested, 
whether by insane delusion or in any other manner. 


In case of partial insanity only, an insane de- 
lusion, which raises in the mind of the accused an imagined state 
of facts and so corrupts his mental processes that he is incapaci- 
tated from distinguishing right from wrong with respect to the 
act charged, is a defense, though the imagined state of facts, if 
real, would not have justified a sane man in doing the same act. 


Where there is evidence that the accused was, in 
committing the act charged, laboring under an insane delusion, 
but was sane on matters not connected with the subject of his 
delusion, it cannot be presumed, as a matter of law, that he is able 
to reason with regard to the subject-matter of his delusion, the 
same as a sane man would as to a State of actual facts conforming 
to the imaginings of the accused. 


QUESTION FOR JURY. The question of the effect 
of an insane delusion to incapacitate a person, who is otherwise 

* sane, in his ability to distinguish between right and wrong, with 
regard to matters connected with his delusion, is always a ques- 
tion for the jury, and an instruction on insane delusions should 
call upon the jury to pass upon that question. 


6. Instruction on insane delusions, being instruction No. 3, given in 
the case of Thurman v. State, 32 Neb. 224, and criticized in Taylor 
». State, 86 Neb. 795, is disapproved and held, in the form given, 
to be erroneous. : 


Error to the district court for Saline county: RaLpH D. 
Brown, Jupcr. Reversed. 


Bartos & Bartos, for plaintiff in error. 
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Clarence A. Davis, Attorney General, and Jackson B. 
Chase, contra. 


Heard before DEAN, Rosb, Day and FLANsserc, JJ. 


FLANSBURG, J. 

Criminal prosecution for murder. Defendant was con- 
victed of murder in the first degree and appeals. This is 
the second time the case has made its appearance in this 
court. The facts, as disclosed by the evidence upon this 
trial, are substantially the same as at the former hearing 
and are fully set out in the former opinion. Avraus v. 
State, 102 Neb. 690. 

The question presented now is as to the instruction on 
insanity. 

The expert testimony in the defendant's behalf was that 
the defendant was a paranoiac, and that his condition was 
due to the continued and excessive use of alcoholic liquors. 
The testimony of the defendant, borne out by the testi- 
mony of disinterested witnesses, was to the effect that he 
had, for a long period of time, been obsessed with an in- 
sane delusion that he and his entire family were afflicted 
with tuberculosis. Shortly prior to the act charged, the 
defendant drank considerable quantities of liquor and ar- 
rived home near midnight. He was, as his testimony 
shows, unable to sleep and walked about in the vard under 
a great mental stress, harassed with the fancy that hig 
wife and children, whom he had just seen sleeping in the 
house, had blood running from their mouths aud were 
seriously afflicted with the disease mentioned. He climbed 
upon the windmill, with the intention of casting himself 
off, but was unable to do so. He heard voices calling to 
him that if he left this world he should take his wife and 
children with him. He said: “TI listened, it may be from 
God, * * * I don’t see nobody.” He believed that he could 
not kill himself and leave his wife and children suffering 
from disease; he thought best that they should all go to- 
gether and that he should kill them. He went into the 
bedroom where they were sleeping, and as they slept shot 
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each one in turn through the temple, first his wife, then 
his little four-year-old girl, and then his son, two years of 
age. The boy moved and defendant shot him again through 
the body. He then removed them, one at a time, kissing 
them as he did so and placing them side by side upon the 
floor. He left a place for himself between the two children 
and, lying down there, shot himself through the temple, 
severing the optic nerve and permanently blinding him. 
He then shot himself in the forehead and then through 
the body. Still living, he groped along the wall, leaving 
bloody stains from his hands, endeavoring to reach a shelf 
where he kept his razor, but swooned away, and the bodies 
were found in the positions mentioned, the accused still 
unconscious, the next day. It appears that the defendant 
had had no marital difficulties of any kind, and that he 
loved his wife and children, and the only motive that 
could be ascribed for his act, except that of insanity, was 
his intoxication and discouragment over farming affairs 
and over the condition of his prospective wheat crop. . 

The testimony of disinterested witnesses, as well as the 
testimony of experts, was to the effect that the defendant 
was insane; that he labored under the delusion mentioned, 
and that he was unable to distinguish right from wrong, 
with reference to his act. 

The court did not instruct specifically as to the test by 
which the jury should be guided in determining the sanity 
or insanity of the accused, that test being, under our de- 
cisions, the capacity of the accused to understand the na- 
ture of the act committed, and the ability to distinguish 
between right and wrong, with respect to it. Schwartz v. 
State, 65 Neb. 196; Philbrick v. State, 105 Neb. 120. The 
court did, however, give the following instruction: 

“You ave instructed that, there being some evidence in- 
troduced in this case relative to the mental condition of 
the defendant at and prior to the time of the commission 
of the crime charged, it devolves upon the state to prove 
by competent evidence, beyond a reasonable doubt, that 
at the time of the commission of the crime charged the 
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defendant was of sound mind and was mentally competent 
to distinguish right from wrong with respect thereto. It, 
from all of the evidence, or the lack of evidence, a reason- 
able doubt is raised in your minds as to the sanity of the 
defendant at the time of the commission of the crime 
charged, it is your duty to find the defendant not guilty 
on the ground of insanity.” 

The instruction, so given, does not, as it appears, strictly 
define the term insanity, as fixed by the above decisions, 
and, though we do not approve of this as an instruction, 
it is not for that reason that the instruction is set out, but 
only for the purpose of showing its connection with the 
other instruction on insanity which follows. The two in- 
structions were all that were given by which the jury were 
enabled to determine the issue of insanity. The other in- 
struction is as follows: 

“Evidence has been introduced in this case about hal- 
lucinations and delusions. It is not every hallucination 
or delusion that can be considered an insane hallucination 
or delusion. In order to be an insane hallucination or de- 
lusion the hallucination or delusion must be of such a 
character that if things were as the hallucination or delu 
sion imagined them to be they would justify the act spring 
ing from the hallucination or delusion. 

“So, in this case, if you find from the evidence that, at 
the time of the killing charged in the information, the de- 
fendant was laboring under the hallucination that he was 
commanded by the voice of God to shoot his wife, and if 
you also find from the evidence that the defendant believed 
in God, and he was moved by such hallucination, and by 
that alone, to shoot his wife, that would have been an in- 
sane hallucination, because, if true, it would have justified 
the killing. 

“But. if you find from the evidence that at the time of 
the killing the defendant was laboring under the delusion 
that his wife had tuberculosis and because of that fact it 
would be best to kill her and that delusion moved the de- 
fendant to kill his wife, that would be no excuse for the 


4 


VoL. 108] JANUARY TERM, 1922. 335 


Kraus v. State. 


act on the ground of insane delusion, because if the fact 
had really been that .his wife had tuberculosis it would 
not have justified the killing.” 

The instruction is confusing in its definition of an in- 
sane hallucination or delusion. It seems to declare that 
an hallucination or delusion is not attributable to insanity 
unless it is of such a kind as would justify the act which 
springs from it. An insane delusion is a false belief, 
springing from a mind disordered by disease, and may be 
defined entirely apart from the acts of the party afflicted 
which are the result of such delusion. It is the product 
of a diseased mind, as distinguished from errors of judg- 
ment or imagined conditions in a healthy mind which are 
brought about by processes of reasoning. It is not gener- 
ated by reason or refiection, and it cannot be dispelled by 
them. The person afflicted has no control over it, and the 
images of his mind are to him facts from which he cannot 
escape. The effect of that portion of the instruction was 
to tell the jury that defendant was not insane unless his 
acts were justified. 

Counsel for defeudant complains bitterly of the latter 
paragraph of the instruction, and it is this paragraph 
which clearly presents the vital question in the case. By it. 
the jury are instructed that, though the defendant wag 
acting under the insane delusion that his wife was afflicted 
with tuberculosis and, impelled by that delusion, thought 
that it was best that she should be killed, such a delusion 
would not constitute a defense, for the reason that, had 
the imagined facts, springing from the delusion, been real, 
they would not have been a justification for taking life. 

It is to be noted that the instruction does not refer to 
partial insanity. It is not expressly limited to insane de- 
lusions of persons who are otherwise, except for such 
delusion, found to be sane, but covers all insane delusions 
generally. It, furthermore, does not require, should it 
be found that the defendant was afflicted with an insane 
delusion but was, as to other matters, sane, that the jury 
inquire into or determine the question of fact as to whether 
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or not such delusion so corrupted defendant’s mental proc- 
esses that he had become incapacitated from distinguish- 
ing right from wrong, with respect to the act which he 
committed. It is true that in some cases the rule of par- 
tial insanity has been arbitrarily stated to be that, where 
a person is otherwise sane, except for an insane delusion, 
he cannot rely, for a defense, upon the delusion unless the 
facts which he falsely imagines to be true were of such 
a nature that, if they had been true, they would have 
legally justified his act. 16 C. J. 101, sec. 76. In some of 
those cases it seems to be assumed, as a matter of law, that, 
where a person has an insane delusion but is sane on other 
matters not connected with his delusion, he is able to rea- 
son, the same asif sane, with respect to the subject-matter 
of his delusion, except that he is allowed to assume that 
his false imaginings are true. Whether or not a person, 
having an insane delusion, who is impelled to act by reason 
of that delusion, is able to distinguish the difference be- 
tween right and wrong, with respect to his act, it seems 
to us, must be determined as a question of fact in each 
particular case, and, therefore, that the jury must in all 
cases, where the defense of insanity, either partial or 
total, is presented, be required to determine whether or 
not the accused, at the time he committed the act, under- 
stood its nature and comprehended that it was wrong. 
The rule announced in some jurisdictions, that a person 
who is partially insane is presumed, as a matter of law, 
to be able to reason with regard to the imagined facts, the 
same as a sane person, has developed from a declaration 
of law in MceNaghten’s Case, 10 Clark & Fin. (Eng.) *200. 
McNaghten, charged with homicide, had been acquitted 
on the ground of insanity. The defense of insanity was 
new, and a debate arose in the House of Lords as to the 
question of the nature and extent of the unsoundness of 
mind which would be sufficient to excuse a crime. Five 
questions were propounded to the justices, calling for an- 
swers in the nature of abstract propositions of law. Pre- 
liminary to answering the questions, Mr. Justice Maule 
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remarked (p. *204): 

“T feel great difficulty in answering the questions put 
by your Lordships on this occasion: First, because they 
do not appear to arise out of, and are not put with refer- 
ence to, a particular case, or for a particular purpose, 
which might explain or limit the generality of their terms, 
so that full answers to them ought to be applicable to 
every possible state of facts, not inconsistent with those 
assumed in the questions; this difficulty is the greater, 
from the practical experience both of the bar and the court 
being confined to questions arising out of the facts of par- 
ticular cases; secondly, because I have heard no argument 
at your Lordships’ bar or elsewhere on the subject of these 
questions; the want of which I feel the more, the greater 
are the number and extent of questions which might be 
raised in argument; and, thirdly, from a fear, of which 
I cannot divest myself, that as these questions relate to 
matters of criminal law of great importance and frequent 
occurrence, the answers to them by the judges may em- 
barrass the administration of justice, when they are cited 
in criminal trials.” 

One of the questions, in substance, inquired as to the 
defense of partial insanity to a charge of crime when, at 
the time of the commission of the crime, the accused knew 
that he was doing wrong, but did the act with a view, 
under the influence of insane delusion, of redressing or re- 
venging some supposed grievance or injury or of produc- 
ing some supposed public benefit. The answer was that, 
where there was only partial insanity, the accused, labor- 
ing under the partial delusion, must be considered in the 
same situation, as to responsibility, as if the facts, in re- 
spect to which the delusion existed, were real. But the 
premise for that answer was that the accused, in commit- 
ting the act, though he had been driven to it by his delu- 
sion, comprehended at the time that he was doing wrong, 
Mr. Justice Maule stating (p. *205) : 

“There is no law, that I am aware of, that makes per- 
sons in the state described in the question not responsible 
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for their criminal acts. To render a person irresponsible 
for crime on account of unsoundness of mind, the unsound- 
ness should, according to the law as it has long been under- 
stood and held, be such as rendered him incapable of know- 
ing right from wrong.” 

And Lord Chief Justice Tindal, in his answer, stated 
(p. *209) that, “notwithstanding the party accused did 
the act complained of with a view, under the influence of 
insane delusion, of redressing or revenging some supposed 
grievance or injury, or of producing some public benefit, 
he is nevertheless punishable according to the nature of 
the crime committed, if he knew at the time of committing 
such crime that he was acting contrary to law.” 

In that case the justices manifestly had in mind, and 
so expressed themselves, that, where a person was laboring 
under an insane delusion, he should be treated as if the 
matter of the delusion existed in fact, but that, if he still 
was not wholly insane but was able to comprehend and dis- 
tinguish the difference between right and wrong, with re- 
spect to the act committed, then the fact of delusion would 
not be a defense unless the imagined facts were sufficient 
to justify him as a sane man. 

In some of the decisions, and, we believe, with a proper 
interpretation of the rule in McNaghten’s Case, the courts 
have stated that the rule as to insane delusions is simply 
a different manner of stating the rule generally with re- 
gard to the defense of insanity (Cunningham v. State, 56 
Miss. 269), and that in all cases the clement cannot be 
eliminated which requires the jury to pass upon the ques- 
tion whether the accused understood the nature of the act 
and was able to distinguish between right and wrong with 
respect to it. Whether or not a person suffering from in- 
sane delusions is yet, by reason of his sanity on other sub- 
jects, able to distinguish between right and wrong, with 
regard to the subject-matter as to which he is insane, is 
a question of fact, to be passed upon by the jury. An in- 
struction, therefore, in a case presenting the defense of 
partial insanity, which states that a person having an in- 
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sane delusion cannot justify his act unless the facts imag- 
ined, if true, would have justified a sane man, and leaving 
out the question as to whether or not the delusion so per- 
verted and affected the accused’s mind as to incapacitate 
him from determining whether or not his act is right or 
wrong, does not sufficiently present the issue to the jury. 
Ryan v. People, 60 Colo. 425; Oldham v. People, 61 Colo. 
413; Parsons v. State, 81 Ala. 577; State v. Jones, 50 N. H. 
369 ; State v. Keerl, 29 Mont. 508; Hotema v. United States, 
186 U. 8. 418. See note, L. R. A. 1917F, 646. 

In criticism of the rule that, as a matter of law, an in- 
sane delusion in a case of partial insanity is not a defense 
unless the imaginary facts are such as, if real, would jus- 
tify or excuse the act, the court in State v. Jones, supra, 
said (p. 387) : 

“The doctrine thus promulgated as law has found its 
way into the text-books, and has doubtless been largely re- 
ceived as the enunciation of a sound legal principle * * * 
yet it is probable that no ingenuous student of the law ever 
read it for the first time without being shocked by its ex- 
quisite inhumanity. It practically holds a man confessed 
to be insane, accountable for the exercise of the same rea- 
son, judgment, and controlling mental power, that is re- 
quired of a man in perfect mental health. It is, in effect, 
saying to the jury, the prisoner was mad when he commit- 
ted the act, but he did not use sufficient reason in his mad- 
ness. He killed a man because, under an insane delusion, 
he falsely believed the man had done him a great wrong, 
which was giving rein to a motive of revenge, and the act 
is murder. If he had killed a man only because, under an 
insane delusion, he falsely believed the man would kill 
him if he did not do so, that would have been giving rein 
to an instinct of self-preservation, and would not be a 
crime. It is true, in words, the judges attempt to guard 
against a consequence so shocking, as that a man may be 
punished for an act which is purely the offspring and prod- 
uct of insanity, by introducing the qualifying phrase, ‘and 
is not in other respects insane.’ That is, if insanity pro- 
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duces the false belief, which is the prime cause of the act, 
but goes no further, then the accused is to be judged ac- 
cording to the character of motives which are presumed. 
to spring up out of that part of the mind which has not 
been reached or affected by the delusion or disease. This 
is very refined. It may be that mental disease sometimes 
takes a shape to meet the provisions of this ingenious 
formula ; or, if no such case has ever yet existed, it is doubt- 
less within the scope of omnipotent power hereafter to 
strike with disease some human mind in such peculiar 
manner that the conditions will be fulfilled ; and when that 
is done, when it is certainly known that such a case hag 
arisen, the rule may be applied without punishing a man 
for disease. That is, when we can certainly know that, 
although the false belief on which the prisoner acted was 
the product of mental disease, still, that the mind was in 
no other way impaired or affected, and that the motive to 
the act did certainly take its rise in some portion of the 
mind that was yet in perfect health, the rule may be ap- 
plied without any apparent wrong. But it is a rule which 
can be safely applied in practice, that we are seeking; and 
to say that an act which grows wholly out of an insane be 
lief that some great wrong has been inflicted, is at the same 
time produced by a spirit of revenge springing from some 
portion or corner of the mind that has not been reached 
by the disease, is laying down a pathological and psycho- 
logical fact which no human intelligence can ever know 
to be true, and which if it were true, would not be law, 
but pure matter of fact. No such distinction ever can or 
ever will be drawn in practice; and the absurdity as well 
as inhumanity of the rule seems to me sufficiently apparent 
without further comment.” 

And the court in Parsons v. State, supra, said (p. 595) 
that, if that rule be correct, “it necessarily follows that 
the only possible instance of excusable homicide in cases 
of delusional insanity would be, where the delusion, if real, 
would have been such as to create, in the mind of a rea- 
sonable man, a just apprehension of imminent peril to life 
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or limb. The personal fear, or timid cowardice of the in- 
sane man, although created by disease acting through a 
prostrated nervous organization, would not excuse undue 
precipitation of action on his part. Nothing would justify 
assailing his supposed adversary except an overt act, or 
demonstration on the part of the latter, such as, if the 
imaginary facts were real, would, under like circum- 
stances, have justified a man perfectly sane in shooting or 
killing. If he dare fail to reason, on the supposed facts 
embodied in the delusion, as perfectly as a sane man could 
do on a like state of realities, he receives no mercy at the 
hands of the law.” 

The instruction, complained of in this case, is, as we 
have said, not premised upon the fact of partial insanity. 
It does not assume that the jury must find that the accused 
was sane in every respect, except as to the delusion, and 
that in that event the delusion would not be a defense 
unless the imaginary facts, if true, would have justified 
the act; nor does it call upon the jury to determine whether 
or not the accused, if found to be laboring under the in- 
sane delusion that his wife was diseased, and that it was 
best that she should be killed, had sufficient mental capac- 
ity to distinguish between right and wrong, with respect 
to the act committed; but the instruction, on the other 
hand, inflexibly adheres to the rule that, as a matter of law, 
an insane delusion cannot be a defense to a criminal charge 
in any case, unless the imaginary facts, if true, would have 
justified a sane man to do the killing. It seems to us that 
the instruction was clearly erroneous and prejudicial. The 
evidence in the case very strongly points to the conclusion 
that the accused was insane, and he was entitled to have 
that defense fully protected. 

The instruction in this case is based in part upon the 
rule as announced in the case of Thurman v. State, 82 
Neb. 224. This court in Taylor v. State, 86 Neb. 795, 807, 
declared that it did not approve of the instruction given 
in the Thurman case, but did not discuss the reasons. The 
instruction given in the case of Walker v. State, 46 Neb. 
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25, also given in the case of Taylor v. State, supra (quoted 
86 Neb. 814), on insane delusions, did submit to the jury 
the question of whether or not the defendant had “at the 
time a degree of reason sufficient to control his actions 
and judgment,” and the ability “to distinguish between 
right and wrong with respect to the act charged.” So far, 
then, as the rule, stated in the case of Thurman v. State, 
supra, is contrary to this opinion, it is overruled. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. ° 

REVERSED. 


Mary Lone, ADMINISTRATRIX, APPELLANT, V. OMAHA & 
Councit BLUFFS STREET RAILWAY COMPANY, 
APPELLEE. 


FiLep Aprit 11, 1922. No. 21655. 


1. Negligence: QtresTION FoR Cotrt. Where the facts are undis- 
puted, the question of proximate or intervening cause is for the 
court. 


2. Death: ProxrmaTe Cause. The liability of a street railway com- 
pany under sections 1428, 1429, Rev. St. 1918, commonly called 
“Lord Campbell’s Act,” for the death by suicide of a person made 
insane by a collision between an automobile in which he was rid- 
ing and defendant’s street car, exists only when the death is the 
result of an uncontrollable impulse or is accomplished in delirium 
or frenzy caused by the collision, without conscious volition to 
produce death. A voluntary act of suicide of an insane person, 
knowing the purpose and physical effect of his act, is such a new 
-and independent agency aS to break the line of causation between 
the collision and the death and prevent a recovery under said 
statute. 


3. Record examined, and held that the trial court did not err in sus- 
taining defendant’s demurrer and dismissing the case. 


APPEAL from the district court for Douglas county: 
WILLIAM A. ReDIck, JupGe. Affirmed. 


John O. Yeiser and John O. Yeiser, Jr., for appellant. 
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John L. Webster, contra. 


Heard before Lerron, DEAN and Day, JJ., CLEMENTS 
(E. J.) and Wetcu, District Judges. 


CLEMENTS, District Judge. 

This is an action brought under the provisions of sec- 
tions 1428, 1429, Rev. St. 19138, being the so-called “Lord 
Campbell’s Act,” to recover damages sustained by the 
widow and children of Russell James Long, whose death, 
it is alleged, was caused by the wrongful act of the de- 
fendant. After a jury was impaneled and the opening 
statements of counsel were made, defendant obtained leave 
to withdraw its answer and to interpose a demurrer ore 
tenus to the petition and the evidence as stated by counsel 
for plaintiff, which statement appears in the record. Said 
demurrer was sustained and the case dismissed. Plaintiff 
appeals. 

This method of summarily disposing of a case upon the 
opening statement of counsel seems to be a common prac- 
tice in the federal courts. It is not authorized by any ex- 
press provision of the Nebraska statute and has not been 
passed upon by any decision of this court, so far as we are 
advised. However, counsel for plaintiff in his brief and 
oral argument said that his opening statement contained 
all the facts which plaintiff could prove; that he wanted 
his client to be bound thereby; and, as both parties con- 
sent to the determination of the cause by the method 
adopted by the trial court, we shall consider and determine 
the case as if evidence had been introduced tending to 
prove all statements made to the jury by plaintiff's coun-. 
sel and the demurrer had been interposed thereto. 

In his opening statement counsel first read plaintiffs 
petition, in which it is alleged that on or about August 6, 
1918, a collision occurred between one of defendant’s street 
carg and an automobile in which Russell James Long was 
riding, which was caused by the negligence of defendant; 
that Long was thrown out of said automobile and thereby 
injured in his spine, brain and back, and suffered a great 
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physical and nervous shock, impairing his mentality and 
rendering him insane, and, while insane from said injuries, 
said Long committed suicide on the 23d day of August, 
1918, by purchasing a shotgun shell, saying he wanted to 
try it in his gun, and a few minutes later shot himself in 
the head; that said Long was 22 years’ old and left sur- 
viving him a widow, 21 years’ old, and two children, one 
three years’ and the other seven months’ old. Counsel for 
plaintiff in his opening statement to the jury stated that 
the evidence will show that Mr. Long was suffering from 
some mental affection before the collision in question; 
that he would have moody spells, reading and studying 
over letters an unreasonable length of time; that he did 
many little peculiar things; that he had a number of things 
which shocked him and caused worry; that sometime be- 
fore the accident in question his brother-in-law had em- 
ployed Long and sent him out on a farm and did not give 
him sufficient money to run the affair; that the brother- 
in-law had criticised him, and on the day of his death, or 
perhaps the day before, he had received a letter from said 
brother-in-law in which he called attention to the fact that 
he had sent Long $150 with which to get a mower, and that 
he would have the sheriff after him; that about that time 
Long went to a hardware store and asked for a shotgun 
shell, took it home, went into the house, and at that time 
he was found dead with the top of his head blown off; that 
Long’s father was below normal in mentality and the son 
was about like his father; that after the injury he was lame 
and complained of a headache, which he had not com- 
plained of before; that he was nervous, and that in a little 
less than three weeks after the accident this suicide oc- 
curred, with no other cause contributing to it except said 
letter from his brother-in-law; that plaintiff expected to 
present expert doctors who would testify that it is their 
opinion that Long committed suicide by reason of the in- 
jury to the spinal cord and the shock to his system under 
the conditions shown by the evidence as stated above. By 
its demurrer defendant admitted the truth of all allega- 
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tions of fact in the petition well pleaded, and of all state- 
ments of competent evidence made by counsel for plaintiff 
in his opening statement, and in the consideration of the 
case the truth of same will be assumed by us. 

In plaintiff's brief it is said: “There is but one question 
in this case, and that is: Was the negligence the proxi- 
mate cause of the suicide?” The question to be determined 
may properly be stated in somewhat different language as 
follows: “Was the wrongful act of the defendant the proxi- 
mate cause of the death of Mr. Long?” The trial court an- 
swered this question in the negative, and, as authority for 
so doing, relied on the decision of the supreme court of the 
United States in Scheffer v. Railroad Co., 105 U. S. 249, 
and that of the supreme court of Massachusetts in Daniels 
«. New York, N. H. d H. R. Co., 183 Mass. 393. 

The Scheffer case was an action brought under the pro- 
visions of the statute of Virginia, which, like that of Ne- 
braska, gives the right of recovery for damages sustained 
by death caused by the wrongful act of another, in which 
the executors of Charles Scheffer, deceased, sought to re- 
cover of the defendant, a railroad company, damages for 
his death, which they alleged resulted from negligence of 
the company while he was a passenger on its road. The 
declaration therein, after alleging the negligence of the 
conipany causing a collision between trains on December 
7, 1874, then alleged that by said collision Scheffer was 
cut, bruised and seriously injured about his head, face, 
neck, back and spine, by reason of which he became sick 
and disordered in mind and body, had insane delusions 
which prostrated all of his reasoning powers and induced 
him to, and he did, on August 8, 1875, conumit suicide; and 
that his death was caused by the negligence of defendant 
as aforesaid. A demurrer to the declaration was sustained 
by the trial court, and, to reverse the judgment of dismissal 
rendered thereon, the case was taken to the United States 
supreme court on error, where said judgment was affirmed. 
In the opinion which was delivered by Mr. Justice Miller, 
the case of Milicaukec & St. P. R. Co. v. Kellogg, 94 U.S. 
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469, is cited and quoted from. Iu that case the court com- 
mented upon the difficulty of ascertaining, in each case, 
the line between the proximate and remote causes of a 
wrong for which a recovery is sought, and said: “It is ad- 
mitted, that the rule is difficult of application. But it is 
generally held that, in order to warrant a finding that nee 
ligence, or an act not amounting to wanton wrong, is the 
proximate cause of an injury, it must appear that the in- 
jury was.the natural and probable consequence of the 
negligence or wrongful act, and that it ought to have been 
foreseen in the light of the attending circumstances.” In 
the opinion the court said: ‘The proximate cause of the 
death of Scheffer was his own act of self-destruction ;” 
that “the suicide of Scheffer was not a result naturally and 
reasonably to be expected from the injury received on the 
train. It was not the natural and probable consequence, 
and could not have been foreseen in the light of the circum- 
stances attending the negligence of the officers in charge 
of the train. His insanity, as a cause of his final destruc- 
tion, was as little the natural or probable result of the neg- 
ligeuce of the railway officials, as his suicide, and each of 
these are casual or unexpected causes, intervening between 
the act which injured him, and his death.” 

The Scheffer case was cited and followed by the supreme 
court of Massachusetts in Daniels v. New York, N. H. & 
HT. R. Co., 183 Mass, 393. In that case, which was brought 
under the statute of Massachusetts giving a right of action 
for death by wrongful act, a party was injured in a col- 
lision between a wagon, in which he was riding, and de- 
fendant’s locomotive at a grade crossing. He received a 
blow on the head at the time of the accident, which oc- 
curred on August 12, 1899, which caused insomnia, head- 
ache, melancholia, and mental aberration. On October 3 
following the accident he was left alone in his bed in a 
room, the door of which, opening into the dining-room, 
was left open. Aftera time this door was found closed and 
locked from the bed-room side. An entrance to the bed- 
room was made through a window, and he was discovered 
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lying on his bed with a napkin twisted tightly around his 
neck and held in his hands so as to produce strangulation, 
from which he died. Experts testified that he was probably 
insane when he took his life. In the opinion it is said: 

“The question is whether his life was lost by the collision 
within the meaning of the statute. The jury were well war- 
ranted in finding that his mental condition was caused by 
the collision. If his mental condition had remained nor- 
mal, probably he would not have died in this way. We 
are thus brought to the consideration of the question which 
is often very difficult to decide, whether an essential condi- 
tion precedent, is the active, efficient, proximate cause of 
a subsequent event, or is only a producer of conditions 
which open the door to another cause which directly and 
actively produces the result. Was death in this case a 
remote consequence of the collision, or was it an effect ac- 
tively produced by it?” 

In the second paragraph of the syllabus the governing 
rule is stated as follows: “The liability of a railroad com- 
pany under Pub. St. c. 112, sec. 213, for the death by sui- 
cide of a person made insane by a collision at a railroad 
crossing exists only when the death is the result of an un- 
controllable impulse or is accomplished in delirium or 
frenzy caused by the collision, without conscious volition 
to produce death. A voluntary act of suicide of the insane 
person, knowing the purpose and physical effect of his act, 
is such a new and independent agency as to break the line 
of causation between the collision and the death and pre- 
vent a recovery under the act.” The conclusion of said 
opinion is as follows: “The burden of proof was on the 
plaintiff to show that the death was caused by the col- 
lision. All the evidence tended to show that the deceased, 
with deliberate purpose, planned to take his own life, that 
he closed the door and locked it with a view to exclude 
others and prevent interruption, and that he then took 
the napkin and used it effectively to strangle himself. All 
this points to an understanding of the physical nature and 
effect of his act, and to a wilful and intelligent purpose 
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to accomplish it. That he was insane, so as to be free from 
moral responsibility, is not enough to make the defendant 
liable. We are unable to discover any evidence that he was 
acting without volition, under an uncontrollable impulse, 
or that he did not understand the physical nature of his 
act. In the absence of any affirmative evidence for the 
plaintiff on this point, the jury should have been in- 
structed to render a verdict for the defendant.” 

Brown v. American Steel &d Wire Co., 43 Ind. App. 560, 
88 N. E. 80, was an action brought under the Indiana stat- 
ute giving a right of action for death by wrongful act. In 
that case William Cruse was severely injured in his head, 
arn, back, aud hip by being caught in the cog-gear of de- 
fendant’s nail machine, which was, through the negligence 
of defendant, left uncovered, from which injuries he be- 
came and was, at the time of his death, which occurred 
nine months later, of unsound mind; that while in that 
condition he went into a corn field and committed suicide 
by cutting his throat with his pocket knife. In the opinion 
the court cited and quoted from the Scheffer and Daniels 
cases, supra, and then said: “From the cases bearing up- 
on the subject now being considered the rule seems to be 
that an action under the statute may be maintained when 
the death is self-inflicted, only where it is the result of an 
uncontrollable influence, or is accomplished in delirium or 
frenzy, caused by the defendant’s negligent act or omis" 
sion, and without conscious volition of a purpose to take 
life: for then the act would be that of an irresponsible 
agent. * * * While the rule is general that an intervening 
responsible agent cuts off the line of causation from the 
original negligence, vet we are not unmindful of ‘the quali- 
fication, that, if the intervening act is such as might rea- 
sonably have been foreseen or anticipated as the natural 
and probable result of the original negligence, the original 
negligence will, notwithstanding such intervening act, be 
regarded as the proximate cause of the injury.’ Nickey v. 
Steuder, 164 Ind. 189. The burden was on appellant to 
prove that decedent’s death was caused by the neglect of 
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appellee to guard the cogwheels. It is not enough to show 
negligence and the injury, but, in addition, the appellant 
must also show that appellee’s negligence proximately 
caused Cruse’s death. The decedent's right to damage, had 
he lived, was a common-law right, limited to the damage 
sustained, attributable to the negligence of the appellee. 
Appellant’s right to recover, being statutory, depends upon 
whether her decedent could have maintained an action, 
had he lived, against appellee for a self-inflicted injury, as 
the active, operative, continuing, and the probable and 
natural sequence of the original injury.” In the ninth para- 
graph of the syllabus in 88 N. E. 80, the following rule 
is announced: “Where the facts are undisputed, the ques- 
tion of proximate or intervening cause is for the court.” 
It is also stated in the thirteenth paragraph of the sylla- 
bus in 88 N. E. 80: “In an action for the death of a 
servant, in which it was alleged that decedent received cer- 
tain injuries on account of defendant’s negligence; that 
these injuries produced insanity which produced death by 
suicide: evidence held to show that decedent’s mind was 
capable of conceiving a purpose of taking life, as well as a 
knowledge of the means which would carry his purpose in- 
to effect, justifying a direction of a verdict for defendant.” 

The foregoing decisions are in all material respects 
parallel to the one at bar and fully sustain the action of 
the trial court in this case, and, if the rules laid down 
therein are followed by this court, it must result in the af- 
firmance of the judgment herein. Counsel for plaintiff 
recognizes this, and, to avoid this result, strenuously in- 
sists that the holding of the supreme court of the United 
States in the Scheffer case is wrong and should not be 
followed. In his reply brief counsel says: ‘The supreme 
court of the United States, great as it is, is not authority 
on state cases and local laws. It is, of course, a pleasure 
to follow them when they are right; but when the reason- 
ing, due toa misunderstanding of the science of the human 
body and mind, is erroneous, then state courts will point 
out the truth under newer science, and that great court 


350 NEBRASKA REPORTS. [Vou. 108 


Long v. Omaha & C. B. Street R. Co. 


will later recognize its truth.” 

To sustain his contention that, under the allegations of 
the petition and the facts stated to the jury, which are 
admitted by the demurrer, the negligence of defendant was 
the proximate cause of the death of Long, counsel has cited 
numerous cases wherein it is held that one whose negli- 
gence causes injury to another, which injury produces or 
aggravates disease, is liable for damages to the injured 
party, or to his administrator for his death, resulting from 
‘said disease. The correctness of this rule seems to be 
recognized by practically all courts both state and federal. 
But these cases are clearly distinguishable from the Schef- 
fer and kindred cases by the fact that in none of them did 
any voluntary act of the injured party, causing his death, 
intervene between the negligence and his demise, which 
act, such cases hold, is such a new and independent agency 
as to break the line of causation between the accident and . 
the death. Among such cases cited in plaintiff's brief are 
several from the supreme courts of Massachusetts and In- 
diana. This indicates that said courts perceive no con- 
flict between the rule laid down in those cases and the one 
announced in Daniels v. New York, N. H. & H. R. Co., 
183 Mass. 393, and Brown v. American Steel & Wire Co., 
43 Ind. App. 560, as both of said rmles have been adopted 
by them. 

Counsel has cited several cases, cach of which was 
brought upon a saloon-keeper’s bond by the widow of a 
man who committed suicide while under the influence of 
liquor sold him by the saloon-keeper, in which it is held 
that plaintiff was entitled to recover the damages sustained 
by herself and children in consequence of said death. These 
actions were brought under statutes which require a 
licensed dealer in intoxicating liquors to give a bond con 
ditioned to pay all damages to any person who may be in- 
jured by reason of the selling or giving away any intoxi- 
cating liquor by the person licensed. Two of the cases so 
cited are from South Dakota. The liquor law of that state 
contains the following provision: “On the trial of any suit 
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under the provisions of this article, the cause and founda- 
tion whereof shall be the acts done or injuries inflicted by 
a person under the influence of liquor, it shall only be 
necessary to sustain the action, to prove that the defendant, 
or defendants, sold or gave away the liquors to the person 
so intoxicated or under the influence of liquor, whose acts 
or injuries are complained of, on that day or about that 
tinie when said acts were committed, or said injuries were 
received.” Palmer v. Schurg, 22 S. Dak. 283. The distinc- 
tion between actions brought under such hquor statutes 
and those brought under statutes similar to Lord Camp- 
bell’s Act is too plain and obvious to require discussion. 

The extensive research which it is evident counsel for 
plaintiff made in the preparation of his briefs did not en- 
able him to cite a single case, brought under the statute 
of any state which gives a right of action for death by 
wrongful act, where plaintiff was permitted to recover dam- 
ages resulting from the death of a party who committed 
suicide; nor has he cited any case wherein any court of 
last resort has disapproved or criticised the rule laid down 
by the United States supreme court in the Scheffer case, 
supra, and we have been unable to discover any such cases. 
On the contrary, said rule has been approved and adopted 
by the courts of several states. Therefore, notwithstand- 
ing the able and ingenious argument of plaintiff’s counsel, 
we are constrained to hold that said rule is the correct one, 
and that it should be applied in the case at bar. 

It appears, from the petition and the opening statement 
‘of plaintiff’s counsel, that Mr. Long, with deliberate pur- 
pose, planned to take his own life; that he went to a hard- 
ware store, procured a shell to fit a shotgun which he had; 
that he carried said shell to his home, put it in the gun, 
and therewith shot and killed himself. All this points to 
his understanding of the physical nature and effect of his 
act, and to an intelligent and wilful purpose to accomplish 
it. There is nothing to show that he was acting without 
volition, under an uncontrollable impulse, or that he did 
not understand the physical nature of his act. This brings 
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the instant case squarely within the rule arinounced in the 
Scheffer and kindred cases, supra. It therefore follows 
that the trial court did not err in sustaining defendant’s 
demurrer and dismissing the case; and that the judgment 
of the district court is right, and should be, and hereby is 
AFFIRMED. 


GEORGE CASEY, APPELLEE, Vv. ForD Moror CoMPANy, 
APPELLANT. 


Fitep Apri 11, 1922. No. 22039. 


1. Negligence: Buitpincs: Sarre ConstTrRUcTION. One who erects a 
building in which to conduct a certain business, and which he 
uses for that purpose, is bound to construct and maintain same 
in a reasonably safe condition for the purpose for which it is used; 
and a failure to do so may render the owner liable for damages 
for an injury resulting from such failure to a person who goes 
upon said premises by the express or implied invitation of said 
owner. 


QUESTION FoR Jury. Where different minds may reason- 
ably draw diverse conclusions from the same facts as to whether 
or not they establish negligence or contributory negligence, those 
issues must be submitted to the jury. 


3. Evidence examined, and held sufficient to justify the submission 
to the jury of the questions of négligence of defendant and of the 
contributory negligence of plaintiff. 


APPEAL from the district court for Douglas county : L. B. 
Day, JupeE. Affirmed. 

Gurley, Fitch, West & Hickman, for appellant. 

Crofoot, Vinsonhaler, Frascr, Connolly & Stryker and 
George .1. Keyser, contra. 

Heard before LETtox, DEAN and Day, JJ., CLEMENTS 
(EE. J.) and WrLcu, District Judges. 

CLEMENTS, District Judge. 

This is an action to recover damages for personal in- 
juries which plaintiff sustained by being caught between 
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the lintel of a doorway in the building of the defendant, 
Ford Motor Company, and a load of lumber on which he 
was riding. It is alleged that said accident was caused 
by the negligence of the defendant. The defendant denies 
that it was guilty of negligence, and alleges that plaintiff’s 
own negligence was the cause of the accident. The case 
was tried to a jury, which returned a verdict for plaintiff 
for $3,000, and a judgment was entered on said verdict. 
The defendant appeals. 

There is little or no conflict in the evidence. The facts 
disclosed by the record, which are necessary to an under- 
standing of the case, briefly stated, are as follows: During 
the year 1916 the defendant caused to be constructed a 
large building at the corner of Sixteenth and Cuming 
streets in the city of Omaha, Nebraska, which, on the 
24th day of July of that year, it occupied and operated 
as an automobile assembling plant and for the storage 
and distribution of automobile parts and repairs. In the 
distribution of said. parts and repairs the defendant pur- 
chased and had hauled into said building quantities of 
lumber which it used in boxing and crating same for ship- 
ment. The entrance through which vehicles were required 
to pass when entering said building consisted of a door- 
way through the outer wall on the west side, 8 feet and 11 
inches in height, a passageway or vestibule extending east 
therefrom 15 feet, which was nine feet wide and about 15 
or 16 feet high, with a doorway at its east end 8 feet and 5 
inches high opening from the vestibule into the building. 
On July 24, 1916, defendant ordered of the C. N. Dietz 
Lumber Company 2,500 feet of lumber for boxing and 
crating, and directed that it be delivered at said building. 
Plaintiff, who was at that time employed by said lumbr 
company, was sent by it with a team of horses and wagon 
to deliver said lumber to defendant. When he arrived 
with said load of lumber at the west entrance of defend- 
ant’s building, he stopped his team, but was directed by 
some one in the building to drive in, which he proceeded 
to do. While doing so he was sitting on the top of the 


354 NEBRASKA REPORTS. [ Vou. 108 


Casey v. Ford Motor Co. 


load with his legs hanging over its front end. ‘he dis- 
tance between the upper side of the load and the top of 
the outer doorway was not sufficient to permit plaintiff to 
pass while sitting in an upright position, so he bent his 
body forward, and in such stooping posture passed throug? 
said doorway without difficulty. He then assumed an up- 
right position, but again stooped forward when the inner 
doorway was reached. The top of said doorway being six 
inches lower than the outer one, the space between it and 
the top of the load was insufficient to permit the passage 
of plaintiff's body, even in a stooping position, and he was 
severely crushed, bruised and injured. 

There is no complaint as to the damages allowed being 
excessive, if plaintiff were entitled to recover, which de- 
fendant insists he is not. When all the evidence was in 
and both parties had rested, defendant moved the court 
to direct the jury to return a verdict for defendant, and 
tendered such a written instruction, with the request that 
it be given. Such motion was overruled and request re- 
fused. The only assignments of error in appellant’s brief 
on which it relies fov a reversal of the judgment of the 
lower court are based on the ruling of the court on such 
motion and request. These assignments both raise the 
same question, viz.: Is the evidence sufficient to sustain 
the verdict of the jury? 

Defendaut contends (1) that there is no evidence in the 
record tending to prove negligence on the part of defend- 
ant; and (2) that the evidence shows conclusively that 
plaintiff's negligence was the sole cause of the accident 
and injuries complained of. If either of said contentions 
is correct, then a verdict should have been directed for the 
defendant, and the judgment of the lower court will have 
to be veversed. In the consideration and determination 
of these questions the following well-settled rules may 
properly be applied, to wit: “Where different minds may 
reasonably draw diverse conclusions from the same facts 
as to whether or not they establish negligence or contvibu- 
tory negligence, those issues must be submitted to the 
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jury.” Perrine v. Union Stock Yards Co., 81 Neb. 790. 
Also Leon v. Chicago, B. & Q. R. Co., 102 Neb. 537. One 
who erects a building in which to conduct a certain busi- 
ness, and which is used for that purpose, is bound to con- 
struct and maintain the same in a reasonably safe condi- 
tion for the purposes for which it is used; and a failure 
to do so may render the owner liable for damages for an 
injury resulting from such failure to a person who goes 
upon said premises by the express or implied invitation 
of said owner. Larson v. Red River Transportation Co., 
111 Minn. 427; Tucker v. Draper, 62 Neb. 66. 

The evidence shows that one of the purposes for which 
the doorways and passageway in defendant’s building were 
intended and used was the admission into said building 
of vehicles loaded with lumber which was necessary for 
the conduct of defendant’s business; that when plaintiff 
entered said building at the time of the accident he did 
so as the invitee of the defendant. Whether said invita- 
tion was express or implied is not material, for defendant’s 
duty and obligation to the plaintiff would be the same in 
either case. The first question to determine then is: From 
the facts disclosed by the record, may different minds rea- 
sonably draw different conclusions as to whether said en- 
trance to defendant’s building was constructed and main- 
tained in a reasonably safe condition for the purposes to 
which it was put by the plaintiff? 

The evidence shows that the innér doorway to said pas- 
sageway was six inches lower than the outer one. The 
architect, Steinbough, testified that, in designing and con- 
structing such buildings containing a vestibule or passage- 
way at the entrance, it was the usual custom and practice 
to make the doorway at the inner end of the vestibule the 
same height as the one at the outer end. If this usual 
custom and practice had been followed in the construction 
of defendant’s building, it is reasonably certain that plain- 
tiff would not have been injured. The evidence shows that 
the load of lumber hauled by plaintiff was not an extraor- 
dinary or unusual one. He passed through the outer 
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doorway with it in safety, and would, without doubt, hav: 
passed through the inner one in like manner if it had been 
the same height. The evidence discloses no reason o1 ex- 
cuse for departing from the usual and customary method 
of construction by making the inner doorway of the pas- 
sageway in question six inches lower than the outer; and 
whether, under the facts and circumstances disclosed by 
the record, such departure and method of construction con- 
stituted negligence on the part of defendant was, we think, 
a question of fact for the jury. 

The record discloses that a suit based on the same cause 
of action as that in the case at bar was first tried in the 
United States district court at Omaha, wherein a verdict 
and judgment were obtained by plaintiff; that same was 
taken to the United States circuit court of appeals, where 
said judgment was reversed and the case remanded for a 
new trial; that said action was thereupon dismissed by the 
plaintiff and the instant case was commenced in the state 
court. In the opinion (Ford Motor Co. v. Casey, 252 Fed. 
120), written by Judge Carland, it is said that “it was the 
duty of the Ford Motor Company, in constructing the 
building, to use ordinary care to see that the passageway 
which was intended for teams and wagons was reasonably 
safe for the purpose for which it was intended to be used ;” 
that there was no evidence on the part of anyone “tending 
to show that the passageway was not constructed in ac- 
cordance with the best knowledge obtainable;” that the 
evidence showed that Casey had driven into the building 
through the entrance complained of with a load of luniber 
several days before, and that because of his knowledge of 
the passageway thus obtained he was guilty of contribu- 
tory negligence in attempting to force his way through 
the second doorway. Defendant insists that said decision 
should be followed by this court and that it is decisive 0° 
the case. The fact that said court did not dismiss said 
case, but ordered a new trial therein, indicates that it did 
not consider its opinion therein decisive, but contemplated 
the possibility of the introduction of other evidence in re- 
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gard to the improper construction of the passageway and 
as to plaintiff's want of knowledge thereof. Such evidence, 
which Judge Carland said was absent from the record 
passed upon by him, was introduced in the case at bar. 
This difference in the evidence effectually removes even 
the persuasive value which said decision would otherwise 
have. ; 

The evidence shows that plaintiff had entered defend- 
ant’s building on July 5 and again on July 15 preceding 
the day of the accident, and defendant contends that he 
must then have observed and obtained knowledge of the 
construction of the passageway and the height of the inner 
door thereof. But plaintiff testified that the load of lumber 
which he hauled on each of said former days was small, 
not more than a foot or 18 inches above the bolster of the 
wagon; that, as he sat on the top of this small load, his 
head was not high enough to cause him to notice the height 
of the doorway; that the building was not entirely com- 
pleted, and he does not know when the beam or lintel was 
placed above said inner doorway; that he did not notice it 
on his earlier visits, and did not know that it was there 
until the day of the accident, when he had assumed an up- 
right position after having passed through the outer door- 
way, and not until he was too close to it to stop his team. 
These doorways were 15 feet apart. Their tops were more 
than 8 feet from the floor and 6 or 7 feet from the ceiling 
of the room. The difference in their height was only 6 
inches, and it is doubtful whether the plaintiff or any other 
ordinary person would have been able to recognize thi« 
difference in height without measuring both. There is no 
evidence as to when the beam or lintel was placed over 
the inner doorway. It would therefore seem that the ques- 
tions of whether it was there when plaintiff formerly en- 
tered the building, and, if so, whether he saw or by the 
exercise of reasonable care should have seen same; whether, 
under the circumstances. he did recognize or should have 
recognized the fact that the inner door was lower than the 
outer one; whether he did have knowledge of any of the 
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facts a sufficient length of time before the accident to save 
himself from injury; and whether, under all of the facts 
and circumstances disclosed by the record, plaintiff acted 
as an ordinarily prudent man would have done under like 
circumstances, are all questions of fact for the jury, and 
not for the court, to determine. 

We have not overlooked the decisions from the courts 
of other states cited by counsel for defendant in support of 
their contention that plaintiff was guilty of such con- 
tributory negligence as to preclude a recovery herein, but 
think that those cases are clearly distinguishable from this 
one. In each of said cases there was only a single obstacle 
under which the party injured attempted to pass, and this 
was not only plainly visible, but the evidence showed that 
said party actually saw same, when approaching it, in 
time to stop and save himself from injury. In none of said 
cases was there any question of a second doorway lower 
than the first, the existence of which, plaintiff testified, was 
unknown to him until just as he was injured, as there was 
in the instant case. If Casey had been injured while pass- 
ing through the outer doorway of defendant’s building, the 
decisions cited by counsel would have been quite in point ; 
but, because of the marked difference between the facts 
in those cases aud the one at bar, they have little or no 
yalue as authority herein. 

Section 7892, Rev. St. 1913, provides that, in cases like 
this, ‘‘all questions of negligence and contributory negh- 
gence shall be for the jury.” We entertain no doubt that 
different minds may reasonably draw different conclusions 

-from the facts and cireumstances disclosed by the record 
as to whether or not they establish negligence on the part 
of defendant or contributory negligence of the plaintiff, 
and that the trial court did not err in refusing to direct a 
verdict for the defendant. 

The judgment of the district court should therefore be, 
and is hereby, 

AFFIRMED. 
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CHAUNCY ABBOTT, JR., ET AL., APPELLANTS, V. FRANCES R. 
WAGNER BT AL., APPELLEES. 


Fitep Apri 11, 1922. No. 21869. 


1. Remainders: VENUE: Swit By REMAINDERMAN. Where a testa- 
tor’s will gives a life estate in personal property to his widow, 
with added power in her to dispose of and use the corpus of the 
property to the extent she may desire for her personal use and 
enjoyment, with remainder over to designated persons, and the 
widow, who resides in another state, fraudulently, or by gift, 
transfers a substantial portion of the property to another, a suit 
in equity by the remaindermen, seeking to charge the transferee 
as constructive trustee of the property so transferred, may be main- 
tained in any county in this state where such transferee may be 
served with summons, no matter where the property may be lo- 
cated. The life tenant is not a necessary party to such suit. 


2. Process: CONSTRUCTIVE SERVICE: TrusT Property. Where the 
owner of a life estate in personal property under a will, who re- 
sides in another state, wrongfully transfers such property to an- 
other by gift in fraud of the rights of the remaindermen, such 
property being located in this state, jurisdiction over such life 
tenant cannot be acquired by constructive service in an action 
brought by the remaindermen in a county in this state other than 
the county where such property is located, even though jurisdic- 
tion is acquired over the donee by personal service of summons 
upon him in the county where the suit is instituted and the action 
there properly maintainable against such donee. 


Section 7627, Rev. St. 1913, which provides that, 
“when the action is rightly brought in any county, according to 
the provisions of this Code, a summons shall be issued to any other 
county, against any one or more of the defendants at the plaintiff's 
request,” does not authorize service of summons upon a defendant 
in a foreign state in a case of this nature. 


3. — 


4. Trusts: Jcurspicrion. A district court of this state has jurisdic 
tion of a suit in equity for relief based upon a breach of a con- 
structive trust, even though the granting of the relief prayed for 
involves the interpretation of a will which has been admitted to 
probate in a foreign state. 

5. Limitation of Actions: Trusts. “The statute of limitations be- 
gins to run in favor of a trustee ex maleficio of a constructive 
trust from the time of the discovery of the wrong or fraud, for 
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the prevention of which the trust is imposed.” Hanson v. Hanson, 
78 Neb. 584. 

6. Wills: Resinuary CLAUSE: Construction. A_ testator, by his 
will, after making certain specific provisions, and giving to his 
widow an absolute bequest, disposed of the residue of his estate 
as follows: “Subject only to the foregoing provisions, I give and 
bequeath unto my said wife, all the rest and residue of my estate 
real, personal and mixed wheresoever the same may be located or 
found for and during the full term of her natural life, the same 
to be her own individual property to use, enjoy and dispose of as 
to her shall seem fit. At the time of her decease the principal of 
this bequest, or what shall remain thereof, shall be divided equally 
between my beloved mother, Anna D. Fuller, and my said half- 
brother or their heirs.” Held, that the surviving widow took but 
a life estate in such residue, with power to dispose of and use the 
principal as far as may be necessary and reasonable for her sup- 
port, comfort and enjoyment. 

The widow of the testator to whom his 
residuary estate was left for life, with power “to use, enjoy and 
dispose of as to her shall seem fit,” while entitled to the full and 
reasonable enjoyment of the estate consistent with her former 
manner of living and her circumstances in life, and considering 
the value of the estate, must not consume, deplete or encroach 
upon the corpus of the estate more than sufficient to attain the 
purpose of the testator, which evidently was to provide for her 
comfort for the remainder of her life and yet preserve to the re- 
maindermen all of the estate not required by the widow for such 
purpose. 

8. Remainders: Ricur to Str. Persons who have an interest in 
personal property in the nature of a remainder may maintain a 
suit to protect and preserve their interests against the life tenant, 
or against one to whom the property has been transferred by gift, 
or who has received it under circumstances amounting to a fraud 
upon the rights of the remaindermen, where the transferee is not a 
bona fide purchaser, and in such suit a court of equity has power 
to make such orders and to require such security as may be neces- 
sary to protect and safeguard the interests of the remaindermen. 


APPEAL from the district court for Douglas county: 
Wits G. SEARS, JUDGE. Affirmed in part, and reversed 
in part. 


Stout, Rose, Wells & Martin, for appellants. 


William Baird & Sons, contra. 
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Heard before Morrissey, C. J., FLANSBURG and ALDRICH, 
JJ., HOSTETLER and MornNING, District Judges. 


MonrninG, District Judge. 

Nathan W. Wells died on the 12th day of August, 1909, 
leaving a last will which was duly admitted to probate in 
the surrogate court of Ulster county, New: York, that being 
the place of his domicile. Omitting the attestation clause 
and the signature, the will is as follows: 

“Ikxnow all men by these presents: That I, the under- 
signed Nathan W. Wells of Schuyler, Nebraska, being of 
sound and disposing mind and memory, do make, publish 
and declare this to be my last will and testament, that is 
to say: 

“Item First. It is my will and I direct that all of 
my just debts including those of my last sickness and suit- 
able funeral charge be first paid. 

“Item Second. I give and bequeath unto my dearly 
beloved wife, Frances ‘R. Wells, all and singular my life 
insurance policies, placed. upon my life (and the entire 
proceeds therefrom coming to my estate) now aggregating 
thirty-five thousand dollars or thereabouts, the same to be 
her own property absolutely. 

“Item Third. I give bequeath and release unto my 
half-brother, Chauncy Abbott, whatever he may be indebted 
to me at the time of my decease hereby fully acquitting 
him from all obligation as a debtor to my estate on account 
of all such indebtedness. , 

“Ttem Jfourth. Subject only to the foregoing pro- 
visions, I give and bequeath unto my said wife, all the rest 
and residue of my estate real, personal and mixed, where- 
soever the same may be located or found, for and during the 
full term of her natural life, the same to be her own indi- 
vidual property to use, enjoy and dispose of as to her shall 
seem fit. At the time of her decease the principal of this 
bequest, or what shall remain thereof, shall be divided 
equally between my beloved mother, Anna D. Fuller, and 
my said half-brother or their heirs. 
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“Item Fifth. I hereby nominate my said wife to be 

the executrix of this my last will and testament with- 
out being required to give bond as such executrix and [ 
hereby revoke all former wills by me made and declare this 
instrument to be my last will and testament.” 
. Frances R. Wells, surviving widow of the testator, fiance 
in said will as executrix, was appointed and duly quali- 
fied and continued to act as such executrix until the es- 
tate was finally closed. Settlement and distribution of 
the estate and discharge of the executrix was had January 
9, 1911. While the estate was pending the widow married 
the defendant Ernest O. Wagner, and she is designated in 
this proceeding as Frances R. Wagner. Since the final 
decree was entered in said estate, and on April 2, 1916, 
the mother of testator, who was one of the remaindermen 
named in the fourth paragraph of said will, died leaving 
as her only heir Chauney Abbott, half-brother of testator, 
who was the other remainderman named in said para- 
graph. On July 27, 1918, said Chauncy Abbott died leav- 
ing as his only heirs the plaintiffs in this case. On De- 
cember 2, 1919, plaintiffs commenced this action in the 
district court for Douglas county, as the only heirs of 
Chauney Abbott, deceased, against Frances R. Wagner, 
Ernest O. Wagner, her present husband, Wells-Abbott- 
Nieman Company, a corporation, having its principal 
place of business at Schuyler, Nebraska, and the York 
Milling Company, a corporation, having its principal place 
of business at York, Nebraska. Stummons was personally 
served upon the defendant Ernest O. Wagner in Douglas 
county and on the two corporation defendants in Colfax 
and York counties, respectively. Frances R. Wagner, be- 
ing a non-resident of, and not being found in, this state, 
the affidavit required by statute for constructive service 
was duly filed and summons was thereafter served upon 
her at her home in Connecticut. 

The petition alleges the death of the testator, sets out 
his will in full, alleges that it was duly probated in the 
surrogate court of Ulster county, New York, the domicile 
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of the testator, and that defendant, Frances R. Wagner, 
formerly Frances R. Wells, surviving widow of testator, 
was appointed and qualified as executrix; that the estate 
was closed and the executrix discharged on January 9, 
1911; that Anna D. Fuller, mother of the testator, died 
April 2, 1916, leaving Chauncy Abbott, the half-brother 
of testator, as her sole heir, and that said half-brother died 
July 27, 1918, leaving plaintiffs as his only heirs; that at 
the time of making her final report there remained in the 
hands of said executrix, after making all proper deduc- 
tions, personal property of the value of $152,067.19, in- 
cluding 936 shares of the capital stock of the defendant 
Wells-Abbott-Nieman Company and 200 shares of the capi- 
tal stock of the defendant the York Milling Company, all 
of which personal property was, by said surrogate court, 
distributed to and received by said defendant Frances R. 
Wagner, as residuary legatee under said will, and that she 
claimed and still claims all of said property in her own 
right, with full power to use, enjoy and dispose of it as she 
may deem fit, without regard to the rights of the plain- 
tiffs, except in so much of the property as may remain un- 
disposed of-at her death. It is further alleged that said 
Frances R. Wagner and her present husband, the defend- 
ant Ernest O. Wagner, are hostile and antogonistic to- 
ward the plaintiffs, and have conspired and are conspiring 
to so manage the property of said estate as to wrongfully 
and fraudulently deprive the plaintiffs of their interest 
therein; that pursuant to said wrongful and fraudulent 
scheme, and in violation of her fiduciary relation toward 
plaintiffs, said Frances R. Wagner is wrongfully and fraud- 
ulently asserting her alleged right to use and dispose of 
said property so received under said will, and, in contra- 
‘vention of the rights of plaintiffs in said property, has al- 
‘ready transferred by sale, as well as gift, large and valu- 
able portions of said property, and has given the said 
shares of stock in said corporations to. her husband, the 
defendant Ernest O..Wagner, without consideration, with 
the fraudulent intent to deprive-plaintiffs of their interest 
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in said property ; that said Ernest O. Wagner is now wrong- 
fully asserting full right, title and interest in said shares; 
that said Frances R. Wagner is threatening to wrongfully 
and unjustly dispose of still other large and valuable por- 
tions of said property to the like detriment of plaintiffs; 
that the said Frances R. Wagner, instigated and encour- 
aged by her husband, Ernest O. Wagner, has undertaken 
to so manage, cover up and disguise her dealings with the 
said property that the plaintiffs will be deprived of that 
interest in said property to which, under said will, they 
are entitled, and that she will continue this line of conduct, 
in violation of the rights of plaintiffs in said property, and 
of her duty toward plaintiffs under said will with relation 
thereto, unless restrained by this court; that said Frances 
R. Wagner has full knowledge of her dealings with refer- 
ence to said property, but plaintiffs have no means of 
knowing in detail, though, from such information as they 
have, they believe these dealings to have been wrongful and 
fraudulent and designed to deprive plaintiffs of that 
property which it was the intention of said testator to 
give them by his will; that plaintiffs did not discover the 
fraud attempted by defendants Frances R. Wagner and 
Ernest O. Wagner, as complained of, until within two 
years prior to the filing of the petition; that the threat- 
ened injury is irreparable and that there is no adequate 
remedy at law. The prayer, in substance, is that the al- 
leged gifts of said shares of corporation stock be canceled, 
and that the corporation defendants and their officers be 
restrained from recognizing, or in any way giving effect 
to, the said gifts; that said Ernest O. Wagner be restrained 
from in any way meddling with, or attempting to assert 
any control over, the property of which his wife, the said 
Frances R. Wagner, is custodian or trustee under said 
will; that said Ernest O. Wagner be declared and held 
by the court to be constructive trustee for the benefit of 
plaintiffs, under said will, of any and all property of said 
estate of which he has become possessed in violation of said 
will; that said will be construed and the rights of plain- 
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tiffs defined thereunder; that said Franees R. Wagner be 
declared a trustee of the property of said testator for the 
benefit of plaintiffs as set out in said will; that she be re- 
quired to account to the court for her dealings with refer- 
ence to said property, and that she be required to bring 
into court all books, papers, records, and other data which 
may enable the court to determine what her dealings have 
been, and that she be required to give good and sufficient 
security for the proper discharge of her duties under said 
will for the benefit of plaintiffs, and that, in the event of 
her failure to do so, the court require her to execute a 
proper conveyance of all said property, other than such 
as the court shall find she was entitled to use for her own 
benefit, and that the conveyance be made under order of 
court to such person as the court ay approve as a suitable 
trustee to hold the property in question and administer 
it in accordance with the wishes of said testator as dis- 
closed by his wil, and that defendants Frances R. Wagner 
and Ernest O. Wagner be required to reimburse plaintiffs 
their costs and expenses incurred in this proceeding, and 
for general equitable relief. 

The defendant Frances R. Wagner entered a special ap- 
pearance in the case as follows: 

“Comes now Frances R. Wagner, named as defendant 
above, and appears specially and for the sole purpose of 
objecting to the jurisdiction of the court over this defend- 
ant, for the reason that this is not an action in rem and 
not an action in which constructive service is authorized 
under the laws of Nebraska, and that the only service at- 
tempted upon this defendant is constructive service in the 
state of Connecticut, and that no legal service of process 
has been had upon this defendant.” 

Each of the other defendants filed separate demurrers 
to the petition, all identical in form, the several grounds 
of demurrer, which may be stated in abbreviated form, 
were: That the court had no jurisdiction either of the 
persons of the defendants or the subject-matter of the 
action; that it appeared from the face of the petition that 
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the subject of the action is solely within the jurisdiction 
of the surrogate court of the state of New York, and not 
within the jurisdiction of this court; that it appears from 
the petition that this court has no jurisdiction to determine 
and adjudicate the claimed rights of the said plaintiffs; 
that it appears from the petition that there is pending and 
undetermined a proceeding in the probate court of de- 
ceased’s domicile at the time of his death, the surrogate 
court of Ulster county, New York, in the matter of the 
estate of Nathan W. Wells, deceased, commenced and 
pending prior to the commencement of this action, which 
court has sole and exclusive jurisdiction for determining 
and adjudicating the alleged rights of plaintiffs as set forth 
in the petition; that there is a defect of parties defendant ; 
that it appears from the petition that more than four years 
have elapsed since the accrual of plaintiffs’ alleged cause 
of action ; that the averments of the petition, and the terms 
of the will, preclude plaintiffs’ right of recovery; and that 
the petition does not state facts sufficient to constitute a 
cause of action. 

The court below sustained the special appearance of de- 
fendaut Frances R. Wagner and the several demurrers of 
the other defendants and dismissed the action. Plaintiffs 
appealed to this court. 

The first question for our determination is that of juris- 
diction. Broadly speaking, the action is one to impress a 
trust in favor of plaintiffs upon the residuary estate of 
Nathan W. Wells which is disposed of in the fourth para- 
graph of his will, and to enjoin the defendants from so 
dealing with said property as to injure, impair, or defeat 
the rights of plaintiffs as remaindermen therein. As to the 
nonresident defendant, Frances R. Wagner, the venue of 
this action is controlled by section 7619, Rev. St. 1913, 
which reads: “An action other than one of those mentioned 
in the first three sections of this chapter, against a nonresi- 
dent of this state or a foreign corporation may be brought 
in any county in which there niay be property of, or debts 
owing to said defendant, or where said defendant may be 
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found; but if such defendant be a foreign insurance com- 
pany, the action may be brought in any county where the 
cause, or some part thereof, arose.” 

There is no allegation that defendant Frances R. Wagner 
has any property in Douglas county, nor that there are 
any debts owing to her in said county, nor is any part of 
the object of the suit to reach property of hers nor debts 
owing to her in said county. She was a nonresident and 
was not found and served in this state. 

Appellants contend that, since the action was nghtly 
brought in Douglas county as against defendant, Ernest O. 
Wagner, the court acquired jurisdiction of the defendant 
Frances R. Wagner by constructive service under section 
7640, Rey. St. 1913. We cannot so interpret said statute. 
That section deals with service only, and not with venue. 
The authority for acquiring jurisdiction of defendants not 
served in the county, where suit is rightly brought as 
against some of the defendants, is derived from section 
7627, Rey. St. 1918. That section provides: 

“When the action is rightly brought in any county, ac- 
cording to the previsions of this Code, a summons shall be 
issued to any other county, against any one or more of the 
defendants at the plaintiff's request.” 

It will be seen that the above-quoted section of the stat- 
ute has nothing to do with constructive service upon non- 
residents. It only has to do with the issuauce of sum- 
mons to other counties for such defenda’s os poe vot tn 
the county where the action is rightly browzht. To ae- 
quire jurisdiction over a nonresident defendant by con- 
structive service under said section 7640, the action must 
be one instituted because the defendant has property or 
debts owing to him in the county where the suit is brought, 
which is “sought to be taken by any of the provisional 
remedies, or to be appropriated in any way,” or it must bea 
suit which “relates to, or the subject of which is real or 
personal property in this state,” and that the nonresident 
defendant “has or claims a lien or interest, actual or con- 
tingent therein, or the relief demanded consists wholly or 
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partially in excluding him from any interest therein.” 
This suit is not of the character contemplated by said sec- 
tion, and, if it were, it would not justify constructive 
service on defendant Frances R. Wagner in Connecticut, 
because there is no claim or pretense that she has any 
property or debts owing to her in Douglas county. By 
the allegations of the petition to the effect that the corpo- 
ration stock referred to, which is the only portion of the 
estate alleged to be in this state, has been parted with by 
Frances R. Wagner, plaintiffs have precluded us from 
treating such stock as “personal property” in which said 
defendant “has or claims a lien or interest, actual or con- 
tingent,” nor, in view of said allegations, can we treat this 
suit as one wherein “the relief demanded consists wholly 
or partially in excluding him from any interest therein.” 
By giving said stock to her husband she has excluded her- 
self from any further interest in it. Nor would the fact, 
if it were a fact, that she had property in this state give 
the court jurisdiction justifving constructive service, un- 
less the property, or part of it, were situated in the county 
where the suit was commenced. Rev. St. 1918, sec. 7619. 
We think it clear that the court below acquired no juris- 
diction over said defendant Frances R. Wagner by con- 
structive service had upon her in the state of Connecticut, 
and that her special appearance was rightly sustained. 

This action is transitory in character and is maintain- 
able in Douglas county as against the defendant Ernest O. 
Wagener, since he was personally served with summons in 
that county. Rev. St. 1918, sec. 7620. 

The action being rightly brought in Douglas county as 
against the defendant Ernest O. Wagner, jurisdiction was 
acquired over the two corporation defendants by service 
had upon them in the counties where they respectively 
maintain their principal places of business. Rev. St. 1913, 
sec. 7627; Cobbey v. State Journal Co., 77 Neb. 619. 

In the demurrers filed by the defendants, other than 
Frances R. Wagner, the jurisdiction of the court over the 
subject-matter is challenged, and this, in itself, constitutes 


VoL. 108] JANUARY TERM, 1922. 369 


Abbott v. Wagner. 


a general appearance by all of said defendants conferring 
jurisdiction over their persons. Clark v. Bankers Acci- 
dent Ins. Co., 96 Neb. 381. The petition contains no alle- 
gations as to where the certificates of corporation stock 
are located, but this is not material. In any event, the 
certificates are not stock but only evidence of stock owner- 
ship. The situs of corporation stock, in the absence of 
statutory provision to the contrary, is in the county and 
state where the corporation resides; that is, where it has 
its principal office or place of business. 2 Clark & Mar- 
shall, Private Corporations, 1152, 1157; Jellenik v. Huron 
Copper Mining Co., 177 U. S. 1; Hook v. Hoffman, 16 
Ariz, 540; Winslow v. Fletcher, 53 Conn. 390, 55 Am. 
Rep. 122; 5 Fletcher, Corporations, sec. 3484. If the 
residuary estate of the testator with which we are here con- 
cerned was impressed with a trust in favor of plaintiffs, or 
if, under testator’s will, the life tenant owed any duty to- 
ward plaintiffs in relation thereto, and she has wrongfully 
transferred any part of it to her present husband, the de- 
fendant Ernest O. Wagner, under circumstances which in 
equity amount to a breach of trust by the life tenant, and 
a fraud upon the rights of plaintiffs, then plaintiffs have the 
right to proceed against the said Ernest O. Wagner in a 
court of equity, wherever he may be found and served: 
with a stunmons, no matter where the property may be 
located, even though it may be in a state other than the 
one where the action is instituted. 27 R. C. L. 798; Burn- 
ley v. Stevenson, 24 Ohio St. 474, 15 Am. Rep. 621; State 
v. Superior Court, 55 Wash. 328, 183 Am. St. Rep. 1030; 
Newton v. Bronson, 138 N. ¥. 587, 67 Am. Dec. 89; 
Roberts v. Roberts, 124 Mich. 414; State w. District Court 
of Blue Earth County, 146 Minn. 422. In Fall v. Fall, 
75 Neb. 104, 126, this doctrine was applied to lands lying 
in another state, and this court there quoted with approval 
the following language from the opinion of Chief Justice 
Marshall in Massie v. Watts, 6 Cranch (U. S.) 148: 
“Upon the authority of these cases, and of others which 
are to be found in the books, as well as upon general prin- 
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ciples, this court is of opinion that, in a case of fraud, 
of trust, or of contract, the jurisdiction ot a court of 
chancery is sustainable wherever the person be found, al- 
though lands not within the jurisdiction of that court 
may be affected by the decree.” 

If the detendant Ernest O. Wagner has come into pos- 
session of any part of the estate of Nathan W. Wells re- 
ferred to in the fourth paragraph of the will, under cir- 
cumstances which are, in equity, sufficient to charge him 
as constructive trustee thereof for the bencfit of plaintiffs, 
the court below had jurisdiction to make all suitable or- 
ders and decrees with reference thereto which might be 
found necessary to protect the rights and interests of 
plaintiffs therein, no matter where the property so wrong- 
fully received by him may be located, and, if disposed of 
by him, to require him to suitably account therefor. In 
such matters equity acts upon the person of the defendant 
in bringing about desired results. Of course, the court 
has no power to require the said Ernest O. Wagner to ac- 
count for any portion of said estate which he has not in 
some manuer wrongfully, or in violation of said trust, re- 
ceived from said Frances R. Wagner. But as to that por- 
tion, if any, of said estate which he has received under cir- 
cumstances such as complained of in the petition, he may 
be held, whether jurisdiction of the defendant Frances R. 
Wagner is acquired by the court or not, since she is not 
a necessary party to a suit involving property which she 
has fraudulently or wrongfully transferred to her said 
husband. If the allegations of the petition are true, she 
no longer has any interest in the property which has been 
transferred to her husband. She having voluntarily given 
it away, the court is not concerned with protecting her 
against the results of her own wrongful conduct. A court 
of equity is not charged with any duty to restore to her 
property with which she has wrongfully parted. She had 
the right to the use and income of the property for life, 
and this she could rightfully assign or transfer to an- 
other, and the court will be under the necessity of pro- 
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tecting the assignee in such use and income under such 
restrictions and safeguards as will, at the same time, 
protect the interests of the remaindermen; but the right 
to dispose of the corpus of the property was a limited 
right, as we shall hereafter show, and could be exercised 
only by her for her own legitimate and reasonable per- 
sonal pnrposes, consistent with the objects for which the 
life estate was created, and supplemental thereto, and 
could not be assigned and transferred to another, except 
by transfers made in good faith for such fair consider- 
ations and for such objects as must have been in the con- 
templation of testator when making his will. Any abuse 
of the power of disposal conferred upon her by the will 
which places the rights of the remaindermen in serious 
danger and which indicates bad faith, fraud, or a reckless 
disregard of the rights of the remaindermen in the resid- 
uary estate, on the part of the life tenant, gives the re- 
maindermen the right to ask and receive from a court of 
equity adequate protection. 26 R. C. L. 1373, sec. 234; 
17 R. C. L. 625, sec. 15. If the allegations of the petition 
are true, it is the duty of the court to treat the defendant 
Ernest O. Wagner as constructive trustee as to any part of 
said residuary estate which he has wrongfully received. 
It is merely a question of following trust property into the 
hands of a party to whom, if the allegations of the petition 
are true, it has been wrongfully transferred to the danger 
or serious detriment of the rights of the remaindermen, 
and we do not understand that the right to maintain such 
an action is at all dependent upon the ability of the com- 
plaining party to bring the original trustee within the 
jurisdiction of the court. Any other rule would place it 
in the power of the life tenant of personal property, or of 
real estate, where a power of sale is conferred by the will, 
to defeat the rights of the remainderman by transferring 
the property to a resident of a state other than the one in 
which the life tenant resides, and then remaining out of 
the jurisdiction of the courts of such other state. 

Tt is insisted by appellees that this suit is one to construe 
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a will and to define the rights of the parties thereunder, 
and that the probate court has exclusive original jurisdic- 
tion. If this were an action by the executrix to have the 
will construed for her guidance as to its proper execution 
and as to the proper distribution of the estate, this con- 
tention would be sound. Such, however, is not the nature 
of this suit. This estate has long since been adiministered 
and closed and the estate properly distributed according to 
the terms of the will. At the time of distribution there was 
no question as to the right of the surviving widow to take 
the residue of the estate upon the terms and conditions and 
for the purposes specified in the will. The necessity for 
the present suit arises from what is alleged to be the wrong- 
ful and fraudulent conduct of the surviving widow since 
distribution, in assuming to be the absolute owner of the 
property in question, with full power to dispose of it ag 
she may desire for any and all purposes, when, as plaintiffs 
allege, she was given but a life estate by the terms of the 
will, with power of disposal and use limited to her own 
reasonable support and maintenance. If the construction 
placed upon the will by plaintiffs is the correct one, then 
there was a trust created by the will, or, at least, a con- 
structive trust arises out of it in favor of plaintiffs, as to 
any residue of said property which may remain at the 
death of said Frances R. Wagner, the life tenant, over and 
above what said life tenant has, in good faith, used and 
consumed for her reasonable personal purposes and enjoy- 
ment; and, to protect plaintiffs’ interest in said property 
from being dissipated and diverted to purposes other than 
those contemplated by testator, this suit is maintainable 
in the district court, even though it involves a construction 
of said will. Youngson vr. Bond, 69 Neb. 356; Andersen v. 
Andersen, 69 Neb. 565: St. James Orphan Asylum v. 
Shelby, 75 Neb. 591; Adams v. Dennis, 76 Neb. 682; Fisher. 
t. Fisher, 80 Neb. 145; Klug v. Secgabarth, 98 Neb. 272; 
Curricr v. Johnson, 19 Colo. App. 94. 

For the reasons stated, we hold that the court below had 
jurisdiction of the subject-matter and of the persons of all 
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of the defendants other than Frances R. Wagner. 

We are now brought to a consideration of the question 
whether or not the petition states a cause of action. This 
involves an interpretation of the will of Nathan W. Wells. 
If the fourth paragraph of the will—the provision here in- 
volved—which disposes of the residue of the estate, vests 
the absolute title of the property in the surviving widow, 
the petition fails to state a cause of action. If, on the 
other hand, said provision of the will creates in the widow 
only a life estate with power of use and disposal by her 
for her own reasonable personal support and enjoyment, 
with remainder to plaintiffs as the heirs of testator’s half- 
brother, then the petition does state a cause of action, un- 
less, ou its face, it is disclosed that such cause of action. 
is barred by the statute of limitations. 

Where a will, in express terms, creates a life estate in 
the donee, and annexes thereto a power of appointment or 
disposal, with remainder over to certain named benefici- 
aries, the first taker takes but a life estate. This is the 
rule ‘established and adhered to by a very large majority 
of the courts which have been called upon to pass upon the 
question. Jt is the rule to which this court is committed. 
In Loosing v. Loosing, 85 Neb. 66, the matter is dealt with 
in the first section of the syllabus, as follows: 

“Tf an estate is devised to a person generally or indefi- 
nitely with a power of disposition, it carries the fee; but, 
if the testator gives the first taker an estate for life only 
with a power to dispose of the remainder to definitely de- 
scribed individuals, the express limitation for life will con- 
trol the operation of the power and prevent it from en- 
larging the life estate to a fee.” 

In the body of the opinion in the Loosing case, Judge 
Root took note of the fact that there were decisions holding 
the opposite view, aud said: ‘While cases are not lacking 
to sustain the proposition that a power of sale added to a 
life estate in real property vests the donee with an estate 
in fee simple, we think the weight of authority is to the 
contrary. 1 Sugden, Powers, ch. 3; 4 Kent, Commentaries 
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(Rev. ed.) pp. *319, *5386; Fawman v. Beal, 14 Ill. 244; 


Walker v. Pritchard, 121 YW. 221; Ducker v. Burnham, 146 
Ill. 9; Burleigh v. Clough, 52 N. H. 267; Mansfield v. Shel- 
ton, 67 Conn. 390; Little v. Giles, 25 Neb. 313.” 

There is appended to the case of Steiff v. Seibert, 128 Ia. 
746, as.-published in 6 L. R. A. n. gs. 1186, an exhaustive 
note in which the annotator collects and analyzes the Eng- 
lish and American decisions on the subject now under con- 
sideration. A note on the same subject will be found ap- 
pended to Warren v. Ingram, 96 Miss. 488, Ann. Cas. 
1912 B, 424. Under the title “Powers” in 21 R. C. L. 776, 
sec. 5, the same conclusion is announced. See, also, 17 

R. CO. L. 624, sec. 18, Burleigh v. Clough, 52 N. H. 267. 

In Smith v. Bell, 6 Pet. (U. S.) *68, the will under con- 
sideration provided: “I give to my wife, Elizabeth Good- 
win, all my personal estate, whatsoever and wheresoever, 
and of what nature, kind and quality soever, after payment 
of my debts, legacies and funeral expenses; which personal 
estate, I give and bequeath unto my said wife, Elizabeth 
Goodwin, to and for her own use and benefit and disposal, 
absolutely ; the remainder of said estate, after her decease, 
to be for the use of the said Jesse Goodwin.” 

Chief Justice Marshall delivered the opinion of the court, 
and held that the said Jesse Goodwin, testator’s son, took 
a vested remainder after the death of Elizabeth Goodwin. 
See, also, Powers v. Wells, 244 Til. 558; Underwood v. Cave, 
176 Mo. 1; Keown’s Hstate, 238 Pa. St. 348. 

But counsel for appellees contend that it is not a ques- 
tion of whether or not the power of disposal converts what 
would otherwise be a life estate into a fee, b ya mere arbi- 
trary rule of law, because, as they urge, testator, by the 
provision of his will here involved, did not intend to create 
® life estate, but that his clear intention was to-vest in her 
the fee. It is argued that the will is complete and un- 
ambiguous in its terms, and that the language of the testa- 
tor must be given its plain and ordinary meaning. Much 
emphasis is placed upon the language, “the same to be her 
own individual property to use, enjoy and dispose of as to 
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her shall seem fit.” But we must consider the whole will, 
and if possible, give effect to all its provisions in arriving 
at the true meaning and intent of the testator. In the 
second paragraph of the will the testator made a definite 
and absolute bequest to his wife. There is no question 
but that he knew how to vest absolute title in his wife 
when such was his intention. And if testator desired to 
give her the same interest in the residue of his estate he 
could have done so in language the same or similar to 
that used in the second paragraph of the will, or he 
could have made one provision cover his bounty to his wife, 
rather than dealing with the subject in two separate pro- 
visions, because he had already provided for his debts and 
funeral expenses and expeuses of his last sickness, and 
there was no other bequest, legacy or devise provided for 
in the will aside from the cancelation of a debt owing to 
him by his half-brother. It is very clear to us that testa- 
tor, by his will, having given all of his life insurance to 
his wife absolutely, as he plainly does in the second para- 
graph of the will, intended in the fourth paragraph to give 
her a life estate in the residue, with ample power of dis- 
posal and use to enable her properly to manage and use it, 
or so much of it, as she might desire for her own reason- 
able comfort and enjoyment as freely as if she were the 
absolute owner. It will not do to lose sight of the absolute 
gift provided for in the second paragraph of the will, nor 
the introductory clause of the fourth paragraph, viz., “Sub- 
ject only to the foregoing provisions, I give and bequeath 
unto my said wife, all the rest and residue of my estate 
real, personal and nixed, wheresoever the same may be lo- 
cated or found, for and during the full term of her natural 
life,’ and the language, “the same to be her own individual 
property to use, enjoy and dispose of as to her shall seem 
fit,’ must be considered, not only in the light of the very 
definite life estate created by the language which precedes 
it, but also by the gift over to his mother and half-brother, 
or their heirs, of whatever remainder of the property there 
might be at the death of his wife. In order to give mean- 
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ing to all of these provisions, the language following the 
creation of the life estate, viz., “the same to be her own 
individual property to use, enjoy and dispose of as to her 
shall seem fit,” must be held to refer to the manner of the 
use and to the exercise of the power of disposal, as if it 
said: “She to use, enjoy and dispose of the same, for said 
purpose, as to her shall seem fit, the same as if it were her 
own individual property.” This was clearly the intention 
of the testator, as we gather it from a consideration of the 
whole will, and to so interpret the instrument gives effect 
to all of its provisions, and does violence to none. 

But having held that the wife took but a life estate in 
the residue, with power of disposal, how far does that 
power extend, wiuwac. “ot purposes, and in what manner 
may it be exercised? Under what circumstances, if at all, 
may the remaindermen invoke the aid of a court of equity 
to control the conduct of the life tenant with reference 
thereto? 

It is evident that the purpose of the testator was to make 
ample provision for the support, care, comfort and enjoy- 
ment of his wife, in case she survived him. He did not 
intend to limit her merely to the use, nor to the bare income 
of the property in which the life estate was created. It is 
obvious that the added power of disposal was bestowed up- 
on her to enable her freely to dispose of any or all of the 
property, and to convert it into other forms, by exchange 
or reinvestment, as her judgment might dictate, and to use 
the principal, or so much of it as she might reasonably 
need or desire, for her own maintenance, pleasure, enjoy- 
ment and comfort, and she was made the sole judge of the 
necessity and wisdom of any such transfers, and as to the 
extent to which it should be necessary or desirable for her 
to encroach upon the corpus of the property, for the objects 
and purposes for which the power was bestowed. In all 
these matters it is obvious that testator intended to bestow 
upon his wife wide latitude and a large degree of discre- 
tion, but we cannot hold that testator intended to place it 
in her power to dispose of the corpus of the estate, or any 
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substantial part of it, by gifts inter vivos, unless we are 
also prepared to hold that she can dispose of it by will, to 
whomsoever she pleases, which would imply a fee simple 
estate. Having construed the will to create in the wife but 
a life estate with power of disposal, we feel impelled to hold 
that any disposal made by her must be consistent with the 
objects and purposes testator had in mind in creating the 
life estate. Burnet v. Burnet, 244 Mo. 491; Shapleigh v. 
Shapleigh, 69 N. H. 577. We cannot think that, having 
created a life estate in express terms, and having provided 
a gift over of such portion of the principal as might remain 
at the death of the life tenant, he had any thought of plac- 
ing it in her power, not only to deprive herself of its use 
and enjoyment, but, in addition, to place it all, or any 
substantial part of it, bevond the reach of the remainder- 
men by voluntary gifts or simulated and fraudulent trans- 
fers to her second husband, or to any one else. Farlin v. 
Sanborn, 161 Mich. 615. No degree of discretion con- 
sistent with the life estate, no power of disposal conferred 
upon the wife short of that which would imply the be- 
stowal of the fee title upon her in the first instance, can 
justify a voluntary gift or transfer of all, or a substantial 
part of, the property to others, so as to destroy, or mate- 
rially impair, the rights of the remaindermen therein. We 
cannot construe this will as giving to the life tenant any 
such power. In dealing with a somewhat similar question, 
Chief Justice Holcomb, in Smullin v. Wharton, 73 Neb. 
690, cites Cresap v. Cresap, 34 W. Va. 310, and quotes 
therefrom the following language, which we think highly 
pertinent to the present inquiry: “If the widow should 
give away the whole of the estate to strangers, can any one 
deny that it would defeat the testator’s manifest inten- 
tion? The question gives the answer and that answer is 
decisive.” In the exercise of the power of disposal the life 
tenant must act in good faith. Bevans v. Murray, 251 TI. 
603; Strickland v. Strickland, 271 Til. 614; Brookover v. . 
Branyan, 185 Ind. 1; Martin v. Barnhill, 56 S. W. (Ky. 
App.) 160; Embry’s Ears. v. Embry’s Devisees, 102 8. W. 
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(Ky. App.) 239; Trustees Presbyterian Church v. Mize, 
181 Ky. 567; Rives v. Burrage, 110 Miss. 789; Tyson’s Es- 
tate, 191 Pa. St. 218; Perkinson v. Clarke, 185 Wis. 584. 

At the suit of a remainderman a life tenant may be en- 
joined from committing waste. Disher v. Disher, 45 Neb. 
100; 27 R. C. L. 1041. It is the duty of a life tenant to 
pay the general taxes assessed against the property in 
which the life estate is created. If this duty is neglected 
the remainderman has an appropriate remedy in equity. 
Disher +. Disher, supra; Speich v. Tierney, 56 Neb. 514; 
17 RK. C. L. 636. 

“The tenant for life is entitled to the full use and enjoy- 
ment of the property, the only restriction upon this use 
being that+the estate of those who are to follow him in ° 
possession shall not be permanently diminished in value 
by his neglecting to do that which an ordinarily prudent 
person would do in the preservation of his own property, 
or by doing those things which are not necessary to the 
full enjoyment of the particular estate, and which have 
the effect to diminish the value of the future estate. “Be- 
cause of this duty to preserve and protect the estate in re- 
mainder, his relation to the remainderman is to a certain 
extent a fiduciary one and has frequently been termed an 
implied or quasi trusteeship.” 17 R. C. L. 625, see. 15. 
See, also, note to 64 Am. St. Rep. 920 (Williamson v. Jones, 
43 W. Va. 562); Smith v. Daniel, 2 McCord Eq. (S. Car.) 
*143; 16 Am. Dec. 641. 

We suppose that no one would contend that the life 
tenant in the instant case, merely’ because she has the 
power of disposal which was bestowed upon her by the 
will of her late husband, would have the right wilfully to 
destroy the property. Ifshe cannot rightfully do that, how 
can it be said that she has the power to give all or any sub- 
stantial part of it away? A life estate, coupled with a 
power of disposal and consumption of the corpus, cannot 
be held to confer upon the life tenant any such arbitrary 
and unbridled disregard of the rights of the remaindermen, 
unless we are prepared to hold that the added power of 
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disposal and consumption wipes out the distinction be- 
tween a life estate and one in fee, and this we are not pre- 
pared to do. In the case In re Hstaute of ALeldrwm, 149 
Minn. 342, the supreme court of Minnesota had occasion 
to construe the provisions of a will somewhat similar to 
that here under consideration, in connection with an in- 
heritance tax question. It was there said: 

“The fact that relator was given the right to change the 
character of the property in no way enlarged her interest 
in the estate. As we read and construe the will, shé re 
ceived a life estate in the property, plus the power to sell 
as she might think best, remainder to the daughter. The 
proceeds of the property remaining in her hands at the 
time of her death belong to the daughter, though by the 
terms of the will testator was entitled to the same for her 
support. Bevans v. Murray, 251 Tl. 603. While it is true, 
as contended by the state, that relator took more than a 
life estate, no authority was given her to invade and deplete 
the corpus, wnrless necessary for her support. Testator’s 
purpose was to preserve the estate for his family. * * * 
While relator was not required to account to the court for 
proceeds of any sale, yet the fee vested in the daughter at 
the death of the testator and the proceeds of any sale be- 
came the property of the daughter, subject to the life in- 
terest of relator therein, and at the relator’s death the 
daughter would be entitled to the possession thereof. The 
ereat weight of authority is that where an estate for life is 
expressly given, and a power of disposition is coupled with 
it, the fee does not pass to the life tenant under the devise, 
but only the naked power to dispose of the fee.” 

We have no doubl that any transfers by the life tenant 
in the present case, if made in good faith to actual pur- 
chasers for value, would convey good title, but the consider- 
ation received, whether in money or other property, would 
be held by her subject to the same limitations as the will 
attached to the life tenant’s interest in the original prop- 
erty, and the remaindermen would have the same interest 
therein. In re Ocrtie, 34 Minn. 173; Ackerman rv. Gorton, 
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67 N. Y. 63; Cox v. Wills, 49 N. J. Eq. 180; Trustees Pres- 
byterian Church v. Mize, supra; Cheshire v. Cheshire, 37 
N. Car. 569. 

“Where testator’s will gave to his widow the use and in- 
come of all his estate without using words of inheritance 
and gave the power to sell the property for her support, 
comfort, or enjoyment, or for any other purpose for which 
she may wish to spend money, and for investment, the 
power to sell being ‘to sell and to convey and transfer by 
deed or other instrument,’ with a gift over of all that re- 
mained undisposed of at her death, the widow did not take 
an absolute fee; since, the power of disposition being so 
limited as to exclude by implication any power of convey- 
ing the property by will, there was a restriction on the 
power of disposition inconsistent with an estate in fee 
simple.” Kemp v. Kemp, 111 N. E. 673 (223 Mass. 32). 

Among other things, the prayer of the petition asks for 
the appointment of a trustee to take charge of the prop- 
erty belonging to testator’s residuary estate, or that de- 
fendants be required to give adequate security for its con- 
servation for the use of plaintiffs at the time of the death 
of the life tenant. The general rule seems to be that where 
a will creates a life estate with added power of disposal 
aud consumption of the corpus of the property for the use 
and support of the life tenant, and no security is called 
for by the will as a condition precedent to turning the 
property over to the life tenant, the court will not, in the 
first instance, at least, require the life tenant to give se- 
curity for the preservation of the property for the benefit 
of the remainderman. 17 R. C. L. 628, sec. 18: Scott v. 
Scott, 187 Ta. 239, 126 Am. St. Rep. 277. But if we are 
to recognize that the remainderman, in such a case, has 
any interest in the property which courts of equity will 
protect from waste, fraud, profligacy, and wilful and reck- 
less extravagance on the part of the life tenant, after com- 
ing into possession, then certainly the court not only has 
the power, but is under a solemn duty, to do all things 
necessary to afford such protection either by requiring 
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adequate security or appointing a new trustee. And such, 
we believe, is the recognized rule where a course of con- 
duct is pursued by the life tenant after coming into pos- 
session of the property, which in any manner endangers 
the value of the remainder estate, or threatens seriously 
to deplete it or to reduce or impair its value. In‘re Oertle, 
supra; Wiley v. Wiley, 1 Neb. (Unof.) 350; Langworthy 
. Chardicick, 138 Conn. 42; Trustees Presbyterian Church 
v. Mize, supra; Chamberlain v. Husel, 178 Mich. 1; How- 
ard v. Exrs. of Howard, 16 N. J. Eq. 486; Cheshire v. 
Cheshire, supra. 

We do not think that there is any merit in the conten- 
tion that it appears from the face of the petition that the 
statute of limitations has run against the plaintiffs’ cause 
of action. One of the allegations of the petition is: 

“That the plaintiffs did not discover the fraud attempted 
by the defendants, Frances R. Wagner and Ernest O. 
Wagner, as above set out, until within two years prior to 
the filing of this petition.” 

This action is one for relief on the ground of fraud, 
which gives rise to a constructive trust under the circum- 
stances alleged in the petition. It is therefore governed 
by the four-year limitation under section 7569, Rev. St. 
1913. Under that section the action is not considered as 
accruing until the discovery of the fraud. The point was 
passed upon in Hanson v. Hanson, 78 Neb. 584. The syl- 
labus in that case upon the point now being considered is: 

“The statute of limitations begins to run in favor of a 
trustee ex maleficio of a constructive trust from the time 
of the discovery of the wrong or fraud, for the prevention 
of which the trust is imposed; but the statute does not 
begin to run in favor of the trustee of a resulting trust 
until such trustee, by some act or declaration, clearly re- 
pudiates his trust.” 

It follows from the foregoing considerations that the 
action of the lower court in sustaining the special appear- 
ance of defendant Frances R. Wagner is sustained, and 
the order and decree of the court is in all other things re- 
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versed and the cause is remanded for further proceedings 
in harmony with this opinion. 
AFFIRMED IN PART, AND REVERSED IN PART. 


IN RE ESTATE OF PETER HOLMBERG. 
AUGUSTA HOLMBERG, APPELLANT, V. HSSTATE OF PETER 
HOLMBERG, APPELLEE. 


Firep Aprit 11, 1922. No. 21982. 


Executors and Administrators: ALLOWANCE To Wipow: Esto csi. In 

“a suit by a husband, the court granted him a divorce and varded 
alimony to the wife. The wife, in consideration of the tyment 
of the alimony without delay, agreed to release all her claims, 
rights and interests in the husband’s estate arising out € their 
niarital relations and in full settlement of her property rights. 
The alimony was forthwith paid, and thereafter the husbai.d died 
before the divorce decree became effective. Such agreement 
estopped the wife from allowance for her support during the ad- 
ministration of her deceased husband’s estate. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Trour, JUDGE. Affirmed. 


Lambert, Shotwell & Shotwell, for appeHant. 
John W. Battin, contra. 


Heard before Lertonx, RosB, ALDRICH, Day and FLANS- 
BURG, JJ., Raver, District Judge. 


Raven, District Judge. 

Peter Holmberg obtained a decree of divorce against 
his wife, Augusta Holmberg, in Douglas county on Oc- 
tober 24, 1919, in which decree the court awarded the wife 
alimony in the sum of $450 and the further sum of $50 
for attorney's fees. The divorce case was tried in Sep- 
tember, but decree was not entered until October 24. There 
was some negotiation between the parties coucerning the 
payment of these awards after the trial and before the 
formal entry of the decree, in which Mr. Holmberg’s coun- 
sel told Mrs. Hohnberg’s attorney that Holmberg had no 
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money and did not want to pay the alimony, but if Mrs. 
Holmberg would give a quitclaim deed to the homestead 
and give a quitclaim deed to all of the real estate belong- 
ing to Mr. Holmberg, and give a release of ail claims, 
rights and interests of Mrs. Holmberg in the property of 
Mr. Holmberg arising out of the marital relations of the 
parties in full settlement of the property rights since the 
divorce, that he, Mr. Battin, plaintiff's attorney, would 
help Mr. Holmberg raise the money to pay the alimony. 
Mr. Battin further told Mis. Holmberg’s attorney that 
the alimony could not be collected for six months, but that 
Mr. Holmberg would pay cash if this arrangement could be 
made. This proposition was assented to, and Mr. Battin 
made out the deed and gave it to Mrs. Holnberg’s counsel. 
It was executed and acknowledged by Mrs. Holmberg on 
October 24, 1919, and the $500 as provided in the decree 
was paid, and the deed delivered, and recorded the same 
day. On that same day Peter Holmberg, without his wife 
joining, gave a mortgage on all his real estate for $622.40, 
for the purpose of procuring the money with which to pay 
the alimony. There was a prior mortgage on the real es- 
tate of &879. 

Peter Holmberg died December 12, 1919. Soon after 
his death Mrs. Holmberg applied to the district court to 
have the decree vacated and set aside, which was refused, 
and she appealed to this court, where it was held, in Holm- 
berg v. Holmberg, 106 Neb. 717, that the divorce action 
abated by the death of Mr. Holmberg, and the decree, so 
far as it related to the divorce, never became effective, but 
that the judgment for alimony having been fully executed 
was final. In January, 1920, John W. Battin was ap- 
pointed executor of the last will and testament of Peter 
Holmberg. Augusta Holmberg asked for an allowance as 
the widow for her support during the settlement of the 
estate, and the county court allowed her $75 a month, 
from which the executor appealed to the district court, 
where the claim was rejected, and from that judgment 
the widow appeals. 
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The deed executed by appellant is in form a quitclaim, 
expresses a consideration of $500, described all the real 
estate owned by the deceased, and contains this clause: 
“This deed is given in settlement of and as a release of 
all claims, rights and interests of said Augusta Holmberg 
in the property of said Peter Holmberg arising out of their 
marital relations and in full settlement of the property 
rights since divorce of said parties.” 

The whole question at issue is dependent upon the effect 
of the quitclaim deed executed on October 24, 1919. If 
that writing does not bar appellant, then, under the law, 
she is entitled to the statutory allowance for her support 
during the administration of the estate. The appellant 
insists that there was no consideration for the deed; that 
it does not bar her from asserting her right to the allow- 
ance; and that a postnuptial agreement releasing all claim 
of a wife in her husband’s estate does not estop her from 
claiming the widow’s allowance. 

This court in Rieger v. Schaible, 81 Neb. 33, 55, held 
that an antenuptial agreement of like purport was suf- 
ficient to bar the widow's statutory allowance, the rights 
of children not being involved. Mr. and Mrs. Holmberg 
had no children. In /n re Estate of Lauderback, 106 Neb. 
461, it was held by this court that a postnuptial agreement 
wherein the parties agreed to claim nothing from the 
property, each may now have or afterward acquire barred 
the surviving husband from claiming the statutory right 
to specific articles of personalty which the law gives to a 
surviving spouse. See, also, Gould v. Superior Court, 191 

Pac. (Cal. App.) 56, and Sovereign Camp, W. 0. W., v. 
Billings, 107 Neb. 218. 

These cases are decisive of the propositions that stich 
agreements bar the surviving spouse of the statutory al- 
lowances, and they are applicable to the language used in 
the deed, and also to the situation of'the parties. They 
had not lived together for some time before the divorce, 
nor at any time afterward. As to the provision being rea- 
sonable, we are unable to say it is not fair. The parties 
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were married in 1914, she then being 55 years’ old and he 
was 72. There is no showing that the wife brought any 
property to the family, and evidently the husband acquired 
none after the marriage. The property of the deceased 
consists of two pieces of real estate, for one of which, as 
testified to by Mrs. Holmberg, $2,000 was paid, and for 
the other $1,200 was paid many years ago. At his death 
there were the two mortgages existing, before referred to. 
There is nothing else in the record to show the value of 
these properties, nor that deceased had any personal es- 
tate. Under this state of the record, it cannot be said that 
the provision was not reasonable and fair. 

The claim that there was no consideration for the deed, 
because the court had awarded the $500 as alimony, is the 
most serious one. The appellant testified, in effect, that 
she did not read the deed, and that nothing was said to 
her about appealing from the alimony judgment, nor any- 
thing concerning the statements about paying the money 
at once for the release of her rights, but when the negoti 
ations were had with her attorneys, able and upright men, 
her negative testimony concerning these matters does not 
appeal to us, and probably did not to the trial court. It 
is highly improbable that she would have been permitted 
by her attorneys to sign so important an agreement with- 
out advising her concerning it. The situation, as shown 
by the evidence above stated, fully warrants the con- 
clusion that there was adequate consideration to support 
the agreement. She received the money. It is a valid 
agreement, founded upon sufficient consideration, and no 
reason appears why the judgment of the district court 
should not be affirmed. 

AFFIRMED. 
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RALPH STALDER, APPELLANT, V. SAMUEL A. MILES ET AL., 
APPELLEES. 


Fivep Apri 11, 1922. No. 21770. 


1. Injunction: Crosinc Private Way. The owner of land will not 
be enjoined from closing a road or trail by building a fence across 
it, where the proof does not establish that a way has been dedi- 
cated by him or his predecessors in title, or that the public has 
acquired a right by prescription. 


2. Licenses: Revocation. A mere license to use a way across open, 
uninclosed and uncultivated prairie land may be revoked at any 
time, regardless of how long the use has been permitted. 


APPEAL from the district court for Richardson county: 
JOHN B. Rarer, JUDGE. Affirmed. 


John Wiltse and J. EB. Leyda, for appellant. 
Dort & Cain and Clarence G. Miles, contra. 


Heard before Letron, DEAN and Day, JJ., SEARS and 
WESTOVER, District Judges. 


Sears, District Judge. 

The question in this case is, whether a certain road or 
trail across certain uninclosed lands had become a legal 
highway by dedication or prescription. The district court 
found in favor of defendants and denied the injunction 
which was sought to prevent the building of a fence across 
the alleged highway. The only questions involved are 
questions of fact. 

To establish a road by dedication, evidence of acts upon 
the part of the owner showing such intent must be pro- 
duced. Mere acquiescence or permission to use the road 
does not operate to deprive the owner of his property. 
Graham rv. Hartnett, 10 Neb. 517; Postal v. Martin, 4 Neb. 
(Unof.) 534; Van Wanning v. Deeter, T8 Neb. 284. The 
road or trail had been used for many years by a few people 
living in the vicinity. It was what is usually termed a 
‘neighborhood road.” From a point where a fence had 
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been built on the line of the southwest quarter of section 
29, it traversed open and uninclosed prairie land. It did 
not always follow the identical course, although the gen- 
eral direction was the same. We find no evidence to jus- 
tify a finding that there was ever an intention on the part 
of the owners of the land at any time to establish a road 
by dedication. 

Neither do we find convincing proof that the road had 
been established by prescription, under the rule of Engle 
v. Hunt, 50 Neb. 358, and Smith v. Nofsinger, 86 Neb. 834. 
The burden was upon plaintiff to prove this. The evidence 
convinces us that the use of the road or track had always 
been by permission until it was sought to inclose the land 
traversed by it. It crossed diagonally a tract of 800 acres 
owned in a body by defendant and his predecessor in title. 
While the fact that revocation of the license to travel this 
way will inconvenience plaintiff and cause him to travel 
a greater distance to reach one of his farms, and other 
farmers in order to reach a town, may be regretted, the 
remedy is to follow the method prescribed by the statute 
for the establishment of a public highway and apply to 
the public authorities for relief in this respect. It would 
serve no useful purpose to set out the evidence in detail. 
The judgment of the district court was right, and it is 

AFFIRMED. 


THEODORE DAVENPORT ET AL., APPELLEES, VY. IN'TERMOUN- 
TAIN RamLway, Licht & POWER COMPANY, APPELLANT. 
Davip V. MorGAN ET AL., APPELLEES, v. INTERMOUNTAIN 
Raitway, Licht & Power COMPANY, APPELLANT. 
MARTHA C. HILBERT, APPELLEE, V. INTERMOUNTAIN RAIL- 
way, Licut & Power COMPANY, APPELLANT. 


Fitep Aprit 11, 1922. Nos. 21907, 22117, 22118. 


1. Negligence: ApmIssion oF Evmence. In this an action to re 
cover for loss caused by a fire alleged to have been communicated 
from an ash pile negligently kept and maintained by the defendant, 
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it was not erroneous to admit evidence as to the manner of hand- 
ling the ashes, and tending to prove that fire had been seen in the 
ash pile at various times before the fire which caused the damage, 
and that this condition of the ash pile was continuous. 


2 Damages: DESTRUCTION or BuiLpInG BY Fire. The measure of 
damages for the destruction of a building by fire, or the partial 
destruction thereof to such an extent that restoration would not 
be advisable, is, in cases where the building forms a part of the 
real estate and such real estate has a market value, the diminu- 
tion in the value of such real estate at the time of and on account 
of such fire, plus interest at the legal rate. 


3. Negligence: INsTrucTIons. An instruction upon the law of con- 
tributory negligence which ignores and is in conflict with the 
rule of comparative negligence established by section 7892, Rev. 
St. 1913, is erroneous. 


APPEAL from the district court for Dawes county: 
WittiamM H. Westover, JUDGE. Affirmed as to Morgan 
and Hilbert cases, and reversed as to Davenport case. 


_ Porter & Percy and F. A. Wright, for appellant. 


G. T. H. Babcock, Earl McDowell and M. F. Harrington, 
contra. 


Heard before LETTON, DEAN and Day, JJ., BLACKLEDGE 
and TEWELL, District Judges. 


TEWELL, District Judge. 

These three actions were begun separately in the same 
court, the object of each of which was to recover damages 
alleged to have been sustained by fire originating on ac- 
count of the negligence of the defendant, a corporation. 
The cause wherein Theodore Davenport and Home Insur- 
ance Company were plaintiffs was tried in June, 1920, 
and for convenience is hereinafter referred to as the Dav- 
enport case, and the other two causes, in one of which 
David V. Morgan and Phenix Insurance Company were 
plaintiffs, which is hereinafter referred to as the Morgan 
case, and in one of which Martha C. Hilbert was plaintiff, 
which is hereinafter referred to as the Hilbert case, were 
by agreement tried together in November, 1920. The trials 
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resulted in favor of the plaintiffs in each cause, and the 
defendant has appealed in each cause to this court. By 
stipulation the three actions have been submitted to this 
court together and all plaintiffs have joined in one answer 
brief. A separate transcript and bill of exceptions have 
been filed in this court in each action, but the instructions 
of the court and bill of exceptions are alike in the two last 
mentioned actions. The three causes were submitted to 
this court without oral argument. 

The defendant corporation on September 14, 1918, owned 
and operated an electric light plant at Chadron, Nebraska, 
the same being situated on lot 10, in block 4, original town- 
site of Chadron, just south of the Chicago & Northwestern 
railway, which ran east and west. Adjoining defendant's 
property to the south was lot 9, on the west end of which 
was situated a blacksmith shop and small paint shop, the 
rear or east end of this lot being vacant. Lot 9 and the 
buildings thereon belonged to plaintiff Hilbert. To the 
south of the Hilbert lot was lot 8, on the west end of which 
was situated a feed barn. A tight board fence about 
eight feet high ran from the east end of the feed barn and 
along the north line of lot 8 to the alley, which ran north 
and south along the rear end of said lots. This lot 8 and im- 
provements thereon belong to plaintiff Davenport. Adjoin- 
ing lot 8 to the south was lot 7, on the west end of which 
was situated a frame metal-covered two-story hotel, which 
lot and hotel were owned by plaintiff Morgan. For at least 
two years continuously before September 14, 1918, the de- 
fendant corporation had hauled the coal ashes from its 
furnaces situated on lot 10 to the vacant rear half of the 
Hilbert lot under some kind of an agreement with Hilbert. 
These ashes were hauled daily and at different times were 
partly hauled away in wagons. On September 14, 1918, 
the ashes had formed a pile three or four feet high in 
places, which covered a large portion of the rear half of 
the Hilbert lot. The south side of the ash pile was at leas’ 
within a few feet of the said high board fence, and at places, 
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perhaps, had rolled down against the fence. On Septem- 
ber 14, 1918, a fire broke out along this fence about half 
way between the alley and the feed barn; witnesses for the 
plaintiffs in each case claiming it started on the north 
wall of this fence, and witnesses for the defendant in each 
case claiming it started in some hay on the inside of said 
fence on the Davenport lot. The paint shop on the Hilbert 
property and the barn and fence on the Davenport prop- 
erty were completely destroyed and the hotel on the Mor- 
gan property was partly burned. 

Assignments of error Nos. 4, 5 and 7 in the Morgan and 
Hilbert cases and Nos. 3, 4, 5, 6, 7, 9 and 10 in the Daven- 
port case all relate to alleged error on the part of the trial 
. court in permitting witnesses for plaintiffs to testify, over 
objection, as to the condition of the ash pile relative to 
containing fire in 1917, more than a year before the fire, 
and as to the usual manner of handling the ashes at that 
time, and as to conversations between employees of the 
defendant company at that time concerning the likelihood 
of fire from the ash pile, and as to fire having been seen 
in the ash pile at various times in 1917 and at other times 
prior to the date of the destruction of the buildings. It 
will readily be seen that the plaintiffs in each of these 
cases had the burden of proving, not only that the fire 
originated from the ash pile, but also that defendant was 
guilty of actionable negligence in maintaining the ash pile. 
The dangerous tendency of an object or condition and of 
knowledge thereof on the part of one charged with negli- 
gence are main elements entering into legal negligence, 
and competent proof of the existence of such dangerous 
tendency either prior or subsequent to the date of the neg- 
ligence charged, and the prior knowledge thereof on the 
part of the one charged, should be admitted, where proof 
of negligence is necessary for a recovery, unless in the dis- 
cretion of the trial court it seems to involve a serious in- 
convenience by way of unfair surprise or confusion of is- 
sues, the interval of time to which any inference will be 
allowed, and whether or not substantial similarity of con- 
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ditions shall first be proved depending upon the nature of 
the thing and the circumstances of the particular case. 
See 1 Wigmore, Evidence, secs. 437, 452. In section 437 it 
is said, in part: 

“This general principle that a prior or subsequent ex- 
istence is evidential of a later or earlier one has been re- 
peatedly laid down, and has even been spoken of as a pre- 
sumption. That no fixed rule can be prescribed as to the 
time or the conditions within which a prior or subsequent 
existence is evidential, is sufficiently illustrated by the pre- 
cedents, from which it is impossible (and rightly so) to 
draw a general rule. They may be roughly grouped into 
two classes—those in which the evidence has been received 
without any preliminary showing as to the influential 
circumstances remaining the same in the interval (thus 
jeaving it to the opponent to prove their change by way of 
explanation in rebuttal), and those in which such a pre- 
liminary showing is required. Whether it should be re- 
quired must depend entirely on the case in hand, and it 
is useless to look or to wish for any detailed rules.” 

One should distinguish, of course, between the use of 
a subsequent repaired condition as an admission of negli- 
gence, which is not allowable, and the use of a subsequent 
dangerous condition as evidence of such dangerous condi- 
tion at the time of the negligence charged. In this case 
the evidence shows that the ash pile was for the most part 
continuous, and added to. daily, and we therefore think 
that the evidence complained of falls within the above 
rules and was admissible to prove the existence of a dan- 
gerous tendency or condition and notice thereof on the part 
of the defendant as elements of negligence, and this with-. 
out further proof of substantial similarity of conditions 
than was made by the plaintiffs. 

Assignments of error Nos. 1, 2, 3 and 4 in the Morgan 
and Hilbert cases, and Nos. 1 and 2 in the Davenport case 
all relate to the sufficiency of the evidence to sustain the 
verdict. There is evidence in the record in each case that 
complaint had been made to the manager of the defendant 
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corporation several times before September 14, 1918, about 
the existence of fire in these ashes, and the likelihood of 
fire being set to adjoining property, and also that on the 
date of the fire the ashes were very hot. The evidence on 
behalf of the defendant discloses that the ashes were drawn 
from the grates into a pit of water before being hauled 
to the pile, and also that a week or two before the date of 
the fire the defendant’s employees had procured the city 
fire hose and had thoroughly wetted the ash pile. We think, 
after completely reading the record in each case, that there 
is sufficient evidence to warrant the finding that the fire 
originated from these ashes, and that the defendant was 
guilty of negligence in maintaining the ash pile in the 
condition it did, and such finding on conflicting evidence 
should not be disturbed on appeal. 

These assignments of crror as to the sufficiency of the 
evidence, together with assignment of error No. 13 in the 
Davenport case relating to the instruction given by the 
court as to the measure of damages, raise the question as 
to the sufficiency of the evidence on the amount of damage 
and as to the proper rule for the measure thereof. The 
instruction given by the trial court in the Davenport case 
as to the measure of damages is as follows: 

“Should you find a verdict for the plaintiffs in this case, 
it would be your duty to allow the plaintiffs all damages 
which resulted from the burning of plaintiff Davenport’s 
barn and other buildings. And in fixing the amount of 
such damage you will carefully consider all the evidence 
before you as to the value of said property at the time it 
was destroyed, and award the plaintiff such damages as 
will compensate him for his loss as shown by the evidence, 
however, not exceeding the amount claimed in the pe- 
tition.” . 

The evidence in the Davenport case shows that the barn 
was built in 1898, and whenever the land upon which it 
was situated was sold the building was sold as a part and 
parcel thereof. The evidence in the Davenport case as to 
the amount of the damage, which was given over objec- 
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tion, was the evidence of the plaintiff Davenport, as fol 
lows: “Do you know about what was its fair value, as it 
stood there—not to move it out, but as it stood there for 
the use it was intended for? Do you know about what its 
fair value was? A. The barn? Q. Yes; the barn and 
living room and all put together? A. Well, I don’t know 
that I do. Q. You don’t know what your property was 
worth? <A. I should say $3,000”—and also evidence that 
the rental value of the property was $300 a year, evidence 
of the size of the building, and that the same was built in 
1898, very meager evidence as to the quality of the mate- 
rial in the building, practically no evidence as to its condi- 
tion of decay, and the evidence of William Weaver as to 
the separate items necessary to replace the building in a 
new condition, including labor, on the date of the fire; the 
total cost of such items being $2,467.56. The amount of 
the verdict was $1,900. 

The basic principle of the law of damages is that such 
compensation in money shall be allowed for the loss sus: 
tained as will restore the loser to the same value of prop- 
erty status as he occupied just preceding the loss. No hard 
and fast rule can be laid down for all cases as to the mea- 
sure of damages in case of the destruction of a building 
by fire. In some cases the property might not have any 
market value, or the building might not be a part of the 
real estate, or, in case of partial destruction, a restoration 
of the building might be advisable, in which cases different 
rules would apply. The measure of damages for the de- 
struction of a building by fire, or the partial destruction 
thereof to such an extent that restoration would not be 
advisable, is, in cases where the building forms a part of 
the real estate and such real estate has a market value, 
the diminution in the value of such real estate at the time 
of and on account of such fire, plus interest at the legal 
vate. This court has applied this rule to cases arising out 
of the destruction of a perennial crop, such as alfalfa. 
McKee v. Chicago, B. & Q. R. Co., 93 Neb. 294; Thompson 
». Chicago, B. & Q. R. Co., 84 Neb. 482; Morse v. Chicago, 


394 NEBRASKA REPORTS. [ Vou. 108 


Davenport v. Intermountain R. L. & P. Co. 


B. & Q. R. Co., 81 Neb. 745. The trial court applied this 
rule in the Morgan and Hilbert cases, but, as above shown, 
did not apply it in the Davenport case. We think that 
there was not sufficient competent evidence before the jury 
in the Davenport case upon which to base a verdict as to 
the diminution in the value of the real estate on account 
of the fire. 

Defendant also complains about the instruction concern- 
ing contributory negligence, raised by the answer in all 
these cases. There is no evidence of any contributory neg- 
ligence in the Morgan and Hilbert cases, and the negligence 
of plaintiff Davenport, if any, could not be imputed to the 
other plaintiffs. In the Davenport case an ordinance pro- 
hibiting the keeping of hay, trash and other combustible 
waste in the open was pleaded and introduced in evidence, 
and there was some evidence of such combustible waste 
having been near the ash pile and of the fire having started 
therein. In this regard the court instructed: 

“That the burden of proof is upon the defendant, and 
that if the defendant has proven by a preponderance of 
the evidence that, at the time and before the fire in this 
case, the plaintiff permitted combustible material to ac- 
cunulate upon his premises, as alleged by defendant, and 
that the fire which destroyed his property was caused by 
the accumulation of such rubbish and combustible mate- 
rials and without fault or negligence on the part of de- 
fendant, then your verdict should be for the defendant.” 

This instruction was erroneous. By section 7892, Rev. 
St. 1913, in actions to recover damages for injuries to a 
person or to his property, caused by the negligence of an- 
other, contributory negligence does not bar a recovery, 
. when such contributory negligence was slight and the neg- 
ligence of the defendant was gross in comparison. Morri- 
son v. Scotts Bluff County, 104 Neb. 254. No definition 
of slight negligence or of gross negligence is found in the 
instructions. 

We have examined all other assignments of error in each 
case and believe that substantial justice has been done in 
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the Morgan and Hilbert cases. 

For reasons above stated, the judgments rendered in the 
Morgan and Hilbert cases are affirmed at cost of defendant, 
and the judgment rendered in the Davenport case is re- 
versed at the cost of the plaintiff therein and the said cause 
remanded for further proceedings. 

JUDGMENT ACCORDINGLY. 


HENRY GEORGE, APPELLEE, V. LEYPOLDT & PENNINGTON ET 
AL., APPELLANTS. 


Futep Aprit 11, 1922. No. 21940. 


Principle and Agent: AGENcy: Eviwence. “While evidence of the acts 
or declarations of a person alleged to be an agent is not admis- 
sible for the purpose of establishing the agency, the testimony of 
such person, if not otherwise incompetent, is admissible for that 
purpose.” Nostrum v. Halliday, 39 Neb. 828. 


AppEAL from the district court for Lincoln county: 
HANSON M. Grimes, Jupcn. Affirmed. 


Hoagland & Carr, for appellants. 
Halligan, Beatty & Halligan, contra. 


Heard before Lerron, DEAN and Day, JJ., CLEMENTS 
(E. J.) and Wetcu, District Judges. 


We cH, District Judge. 

This is an action brought by Henry George, plaintiff 
and appellee, to recover from Leypoldt & Pennington a 
balance which plaintiff claimed to be due him from defend. 
ants for seven stacks of hay which plaintiff alleged he had 
sold and delivered to the defendants through their agent, 
one Charles Carlton, at the sum of $18 a ton and for which 
the defendants had paid but $466. The defendants denied 
that said Carlton acted as their agent in the purchase of 
any hay from plaintiff. They further alleged that they: 
purchased of said Carlton 24 stacks of hay, which was to 
be baled and placed on the cars for them at Brady, Ne- 
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braska, and that by virtue of said agreement defendants 
agreed to advance, and did advance, money to said Carl- 
ton to make advance payments to the plaintiff for hay 
which said Carlton purchased from plaintiff and sold to 
defendants. The only question in the case to be deter- 
mined on the trial was whether or not said Carlton was 
agent for defendants, and, as such, bought the hay from 
plaintiff. Trial was had to a jury and verdict returned 
for plaintiff. 

The appellants assigned herein as error that the court 
erred in refusing to give instruction No. 1 asked by de- 
fendants. Such refusal was not assigned in the motion for 
a new trial as ground therefor. This court, therefore, will 
not review the action of the trial court in refusing to give 
the instruction. Home Fire Ins. Co. v. Phelps, 51 Neb. 623. 

Other errors assigned herein relate to the admission and 
rejection of evidence on the trial, and to the sufficiency of 
the evidence to sustain the verdict. The said Carlton, 
called to testify in behalf of plaintiff, testified that about 
March 10, 1919, he had a telephone conversation with the 
defendant Leypoldt, he, Carlton, being at Brady, and Ley- 
poldt at North Platte. He testified as follows: “I told 
him there was some hay down there I could buy for him 
and asked him what he could pay for it. He asked me the 
quality of the hay and I told him Mr. George said it was 
good hay. He told me to go and look at it and if it was 
good quality and good color to buy it for them, * * * J 
went down and looked at the hay and came back and called 
him up. * * * -I told him it was No. 1 hay, good quality 
and good color, around sixty ton, * * * seven stacks, and 
that Henry insisted on measuring the hay. * * * He said 
they would only buy hay by weight. * * * I says, “Henry 
wants a payment down.’ He says, ‘Make a payment down. 
We want the hay.’ I says, ‘How much shall I pay down?’ 
He says, ‘Make him a good payment. Draw on us for the 
money.’” Carlton also testified that he told Leypoldt the 
waling and hauling was all he cared about, and that he 
said they could pay $24. “That would allow me $6 for 


Vou. 108] JANUARY TERM, 1922. 397 


George v. Leypoldt & Pennington. 


baling and hauling.” After the conversation “I took him 
(George) over to the bank and drew a draft on Leypoldt & 
Pennington for $400. * * * I told him they would make 
him a payment down and to draw enough of the money at 
$18. * * * A draft was drawn for $400, the money was 
turned over to Mr. George.” This draft was introduced 
in evidence. It was in favor of Henry George, and stated 
thereon, “Payment on hay, 7 stacks,” and was duly paid 
by Leypoldt & Pennington. Carlton also testified that 
after he had looked at the hay he saw George and told him 
that My. Leypoldt would pay $18 for the hay in the stack. 
Carlton testifies that the hay measured 59 tons, and some- 
thing; that he baled and hauled it to Brady; that all the 
hay was hauled there, and that he shipped it out; that Mr. 
Pennington billed the last two cars himself; that he would 
call up and they would telephone him the bill, or some of 
them would come down and bring the bill. He also testi- 
fied that Leypoldt said to him, “to be sure to see it wag 
measured so it would hold out.” 

Appellants assign as error that the court erred in ad- 
mitting this testimony of Carlton tending to establish an 
agency between appellants and Carlton, and that the court 
erred in admitting the testimony of Carlton of his conver- 
sation with the plaintiff. The appellants contend that this 
testimony was inadmissible, for that agency cannot be 
proved by mere acts or declarations of an alleged agent, 
not brought home to the principal. The testimony of Carl- 
ton of his conversation over the telephone with Leypoldt 
was testimony of acts and declarations of Carlton, the al- 
leged agent, with the alleged principal, and of the declar- 
ations of that principal. They tend directly to constitute 
Carlton agent of the appellants, Leypoldt & Pennington, 
to buy this hay of appellee for them. They are not acts 
or declarations not brought home to the principal. The 
authorities cited by appellants in support of their conten- 
tion are all cases in which it was sought to prove agency 
by proving unsworn statements and declarations of the 
alleged agent. They were not cases in which the state- 
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ments and declarations of the agent consisted of testimony 
of that agent in the case then on trial, testifying to his 
declarations and statements to the alleged principal, and 
the principal’s replies thereto. Appellants lay considerable 
stress upon the decision in the case of Fitzgerald v. Kim- 
ball Bros. Co., 76 Neb. 236. In that case it was sought to 
prove agency by proof of what the alleged agent had said 
when not under oath or testifying in the case, as to the 
effect and nature of a conversation carried on between 
himself and his alleged principal by telephone. It was not 
sought to prove this by the testimony of the alleged agent 
who had the telephone conversation, but to prove it by 
another person testifying to what the alleged agent stated 
was the effect of hi8 telephone conversation. All the other 
cases cited by appellants on this point are based upon acts 
and declarations of the alleged agent made by him when 
not testifying in the case on trial. 

“While evidence of the acts or declarations of a person 
alleged to be an agent is not admissible for the purpose of 
establishing the agency, the testimony of such person, if 
not otherwise incompetent, is admissible for that purpose.” 
Nostrum v. Halliday, 39 Neb. 828. 

None of the authorities cited by appellants hold that 
the alleged agency cannot be established by the testimony 
of the alleged agent testifying in the case on trial as to his 
declarations to the alleged principal, and such principal’s 
replies thereto. 

It was proper, after this testimony of Carlton as to these 
conversations with said Leypoldt, for Carlton to testify 
as to what conversations he had with the appellee with 
reference to buying the hay. If Carlton was the agent of 
appellants his conversation with appellee was a part of the 
res geste. This testimony of Carlton as to his conversa- 
tion with appellee was necessary in order that the jury 
might determine therefrom whether or not the said Carl- 
ton did buy the hay for appellants as their agent, in case 
the jury found he was so authorized to buy it. The decla- 
rations of an agent during the transaction of business for 
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his principal, within the scope of his agency, if made in 
relation to such business, are admitted as a part of the 
ves geste, but not to prove the fact of agency itself. Jones, 
Evidence (2d ed.) sec. 255. 

Appellants, however, argue that this evidence would be 
insufficient to authorize Carlton to buy hay in the stack 
for appellants. From the testimony of Carlton it appears 
that he told Leypoldt that George insisted on measuring 
the hay, to which Leypoldt said he would only buy it by 
weight, and Carlton then told him, “Henry wants a pay- 
ment down,” to which Leypoldt replied, “Make a payment 
down. We want the hay.” He also testified Leypoldt told 
him to be sure and see it was measured so it would hold out. 
There is testimony that later, after the controversy arose 
about payment for the hay, Leypoldt stated in the presence 
of plaintiff, Carlton, and one R. H. Beatty, in the office of 
plaintiff's lawyers: “TI will admit that Mr. Carlton bought 
this hay for us; that he was our agent. * * * He also bought 
some hay from Fred George. * * * I know I have Mr, 
George’s hay and I will have to pay him for it some time, 
but before I do you will have to bring suit and you will 
have to get Mr. Carlton’s testimony in writing before I will 
settle.” This conversation tends to show that Leypoldt, 
after all the facts relating to the buying of the hay were 
known to him, considered that Carlton was agent of appel- 
lants in buying the hay. If the jury found that such state- 
ments were made by Leypoldt, they should consider the 
same with all the other evidence in the case in determining 
whether or not Carlton was agent of appellants in buying 
the hay, and whether or not he had authority to buy the 
hay in the stack for appellants. The evidence introduced 
in behalf of the appellants tended to show that Carlton was 
engaged in buying hay and selling it to the appellants in 
order that he might get the labor.in baling and hauling 
the same. The testimony of the said Leypoldt as to hig 
conversation over the telephone with Carlton tends to con- 
tradict the testimony of said Carlton in reference thereto. 
The testimony of said Leypoldt as to his said conversation 
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in the office of plaintiff’s attorneys to some extent contra- 
dicts that introduced by plaintiff. The evidence introduced 
by plaintiff, if true, was sufficient to establish the agency 
claimed. It was for the jury to determine the truth of this 
testimony. By its verdict the jury found that Carlton was 
agent for the defendants. 

Appellants contend that a letter written by appellee to 
appellants contradicts the testimony that plaintiff sold the 
hay to defendants. In that letter appellee says: “I sold 
seven stacks of hay to C. C. Carlton for you and same was 
baled and shipped in your name. I have not received the 
money for this hay and want you to remit me for it or pay 
C. C. Carlton so he can pay me.” The statements in that 
letter are not inconsistent with a sale to defendants by the 
plaintiff. The letter says the hay was sold to Carlton for 
defendants. This can easily be construed to be a claim that 
it was sold to defendants through Carlton as their agent. 
The statement that he wanted them to remit him or pay 
Carlton simply shows that plaintiff was willing to trust 
Carlton to turn the money over to him. 

Appellants assign as error the fact that they were not 
permitted to show by Carlton the amount of hay delivered 
at Brady. Carlton had testified that the hay bought of 
plaintiff measured fifty-nine tons; that all of the same was 
delivered at Brady. It was immaterial what amount of 
hay bought of other parties was delivered at Brady. 

Appellants also assign as error the refusal of the court 
to permit appellants to introduce their regular records 
which tended to show that they had no relations or account 
with plaintiff, Henry George. Two of these records con- 
sisted of drafts drawn by Carlton on Leypoldt & Penning- 
ton payable to Brady State Bank. There is no evidence 
that either of these drafts had any connection with or re- 
lation to the hay purchased of appellee. The other record 
rejected appears to be an account of hay which they 
bought, including that of Henry George, in which account 
is charged payments made, the price, etc., with the name 
“C. C. Carlton” at the top. There is nothing in this ex- 
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hibit which would contradict the theory that Carlton was 
the agent of Leypoldt & Pennington in purchasing this 
hay of Henry George. It is a frequent practice of con- 
cerns, having agents at different points buying or selling 
for them, to keep their records of transactions at those 
points in an account in which they charge the agent with 
remittances made to him and credit him with receipts 
from him, and leave the matter of the transaction of their 
business with other persons at that agency entirely with 
their agent, making no accounts thereof in their own 
records. Furthermore, Leypoldt had testified that they 
had no account with Henry George. The fact that appel- 
lants had made their records show that they purchased 
the hay in controversy from Carlton would not make such 
records competent evidence against George, in an action 
brought by him to recover for the hay. This record was 
not a book of account between appellee and appellants in 
which charges and credits were made to said parties. The 
account of one person shown by books of account is not 
admissible in an action with another person concerning 
the account of such other person, to show that there was 
no transaction with such other person. 

Appellants also claim it was error by the court in re- 
fusing to permit plaintiff to testify that he never called 
Leypoldt & Pennington up to verify the statements of 
Carlton. Objection was made to a question calling for 
such testimony that it was immaterial, and the objection 
was sustained. It was immaterial. If plaintiff did not 
make such inquiry, it would show that he trusted Carlton. 
If Carlton had not authority to buy for appellants, then 
he trusted him at his peril. Whether plaintiff called up 
defendants to make such inquiry would in no manner tend 
to establish the fact that Carlton was not defendants’ 
agent. 

As hereinbefore stated, there was evidence tending to 
establish the alleged agency. Evidence bearing thereon 
being conflicting, the question was one for the jury. It 
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was submitted to the jury. We find no error in the recep- 
tion or rejection of evidence. The judgment is 


AFFIRMED. 


EMIL GLOOR, APPELLANT, V. FRANK TORCZON, APPELLEE. 


Fitep Aprit 19, 1922. No. 22005. 


Justice of the Peace: JUDGMENT BY DEFAULT: VACATION. To con- 
fer on a justice of the peace jurisdiction to set aside a judgment 
against defendant on the ground that it was rendered in his ab- 
sence, he must make his motion in ten days, pay or confess judg- 
ment for costs, and give plaintiff the required notice in writing. 
Rev. St. 1918, sec. 8447. 

Courts: INFERIoR CourTS: JuRispIcTion. The records of inferior 


courts of limited jurisdiction must affirmatively show that such 
courts have acted within the scope of their authority. 


PRESUMPTION. Jurisdictional facts will 
not be ‘pouiitied to sustain a judgment of an inferior tribunal. 


: : “The doctrine of presumptions 
in favor of the neeularlty of the proceedings of courts of general 
jurisdiction does not apply to courts of inferior and limited juris- 
diction, but as to such courts, the facts necessary to give jurisdic- 
tion must fairly appear from the record.” Muller v. Plue, 45 
Neb. 701. 


Justice of the Peace: JurispIcTIon. Every fact essential to juris- 
diction must affirmatively appear on the record of a judgment 
entered by a justice of the peace. 


JUDGMENT: VacaTION: ReEcorp. A judgment of a jus- 
tice of the peace, setting aside a judgment because it was entered 
against defendant in his absence, is void if the record fails to 
show that defendant gave plaintiff the notice in writing which 
the statute requires. 

: : : Recirats. A mere recital in the docket 
entry of a judgment by a justice of the peace that proof of a no- 
tice essential to jurisdiction was filed is not legal evidence of that 
fact in absence of such a filing. 


q : Vauipity. A judgment of a justice of the peace, 
setting aside a former judgment against defendant because he was 
absent when it was rendered, may be held void in a proceeding in 
error, where the only record of a notice to plaintiff in writing ap- 
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pears in the transcript in the form of a paper purporting to be 
such a notice, without any officer’s return or other evidence of 
service, except a mere recital in a docket entry of the judgment 
that proof of service of notice was filed, there being no such filing. 


APPEAL from the district court for Platte county: A. M. 
Post, JupDGE. Reversed. 


Albert & Wagner, for appellant. 
McHlfresh & Walker, contra. 


Heard before Morrissey, C. J., ALDRICH and Ross, JJ., 
Rarer and Stewart, District Judges. 


PER CURIAM. 

Plaintiff commenced this action before William O’Brien, 
a justice of the peace for Platte county, to recover $150 
on account of the negligence of defendant in running an 
automobile into, and thus damaging, plaintiff's automo- 
bile on a public highway. Defendant was summoned, but 
made default, and upon the hearing of the evidence on be- 
half of plaintiff judgment was rendered in his favor July 
12, 1917, for $55 and costs taxed at $4.75. The next day, 
July 13, 1917, defendant presented a motion to set aside 
the judgment on the ground that it was rendered in his 
absence. He also confessed judgment for costs. "Where- 
upon the justice of the peace entered judgment against, 
defendant for costs, conditionally vacated the judgment 
for damages, and set the cause for trial July 24, 1917. 
Plaintiff failed to appear at the time appointed. The jus- 
tice of the peace then heard the witnesses on behalf of 
defendant, vacated the judgment for damages, dismissed 
the cause, and entered judgment against plaintiff for costs 
taxed at $8.40. To vacate this latter judgment plaintiff 
filed a petition in error in the district court for Platte 
county September 4, 1917. In that court there was a hear- 
ing upon the petition in error and the transcript of the 
proceedings of the justice of the peace. This resulted in 
a finding by the district court that there was not error 
in such proceedings. The judgment assailed in the pro- 


404. NEBRASKA REPORTS. [Vou. 108 


Gloor v. Torczon. 


ceeding in error was affirmed. Plaintiff has appealed to 
the supreme court. 

It is argued here that the judgment of the district court 
is erroneous because the transcript shows on its face that 
the justice of the peace did not have jurisdiction to set 
aside the judgment in favor of plaintiff for damages. This 
assignment of error is based on defendant’s failure to give 
plaintiff the statutory notice in writing before proceeding 
to set aside the judginent in his favor. From this position 
there seems to be no escape under the statute and our 
former decisions. 

The judgment in favor of plaintiff for damages was 
regularly entered by the justice of the peace. Jurisdiction 
to set it aside because it was rendered in the absence of 
defendant was as essential as jurisdiction to render judg- 
ment in the first instance. The right to have a judgment 
set aside on that ground is an arbitrary creation of statute. 
Judicial exercise of the power depends on a compliance 
with the statute. The method of acquiring jurisdiction 
to set aside the judgment in favor of plaintiff for damages 
because it was rendered in the absence of defendant is pre- 
scribed by statute. Before defendant could invest the 
justice of the peace with jurisdiction for that purpose he 
was required (1) to make his motion within 10 days; 
(2) to pay or confess judgment for costs; (3) to give 
plaintiff notice in writing. There was compliance with 
the first and second conditions. Compliance with all three 
was necessary. The last condition applies to defendant, 
and reads thus: 

“Third—that he notify in writing the opposite party, 
his agent or attorney, or cause it to be done, of the open- 
ing of such judgment and of the time and place of trial, at 
least five days before the time, if the party reside in the 
county, and if he be not a resident of the county, by leaving 
a written notice thereof at the office of the justice ten days 
before the trial.” Rev. St. 1913, sec. 8447. 

To show jurisdiction under these provisions of the stat- 
ute, defendant relies on an entry appearing in the docket 
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of the justice of the peace and an unserved paper appear- 
ing in the transcript in the form of a written notice. The 
docket entry, which appears to be a part of the final judg- 
ment itself, recites: 

“July 24, 1917, at 2 o’clock p. m., the defendant filed 
proof of the service of notice upon the plaintiff of the open- 
ing of said judgment and the time and place of trial.” 

There are two fatal objections to this docket entry. The 
first is that it fails to state that the notice was “in writing.” 
The second is that the entry or recital does not disclose 
when or how the notice was served—facts essential to juris- 
diction. Duval v. Johanson, 90 Neb. 503. The statute re- 
quires notice in writing. There is nothing in the tran- 
script to show that notice in writing was given. In Kuker 
v. Beindorff, 63 Neb. 91, it was held: 

“The records of inferior courts must affirmatively show 
that such courts have acted within the scope of their 
authority.” 

In the same case it was further held: 

“Jurisdictional facts will not be presumed in order to 
sustain the judgments of inferior courts.” 

In Muller v. Pluc, 45 Neb. 701, it was held that a per- 
sonal judgment without jurisdiction of the person is void, 
the court saying: 

“The doctrine of presumptions in favor of the regularity 
of the proceedings of courts of general jurisdiction does 
not apply to courts of inferior and limited jurisdiction, but 
as to such courts, the facts necessary to give jurisdiction 
must fairly appear from the record.” 

In Howell v. Gilt Edge Mfg. Co., 32 Neb. 627, the rule 
was stated in this language: 

“The judgments, in this instance, are those of an inferior 
court without the legal presumptions in its favor, and 
every fact essential to jurisdiction ought to appear affirm- 
atively of record.” 

It follows, therefore, that, for the purposes of showing 
jurisdiction, the docket entry or final judgment setting 
aside the original judgment in favor of plaintiff for dam- 
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ages and dismissing the cause is fatally defective. 

The document relied upon to show notice in writing, and, 
consequently, jurisdiction in connection with the docket 
entry described, appears in the transcript in the following 
form, omitting the title and the signature: 

“The plaintiff is hereby notified that the judgment ren- 
dered for defendant (plaintiff) in the above cause is con- 
ditionally set aside; and a trial will be had in said action 
before said William O’Brien at his office in the City of 
Columbus, Nebr., on the 24th day of July, 1917, at 2 o’clock 
p.m. Dated this 14th day of July, 1917.” 

The fatal defect in this paper is that there is nothing in 
the transcript, such as a certificate or an affidavit or an 
officer’s return or a consent or an appearance, to show that 
it was served on plaintiff, and the docket entry, as already 
shown, does not supply the omission. Service on plaintiff 
of the statutory notice in writing was a jurisdictional fact 
which does not affirmatively appear on the record of the 
justice of the peace as that record is shown by the tran- 
script certified by the magistrate himself. The conclusion 
must necessarily be, since the transcript, importing verity, 
and to which no objection is made, does not contain a paper 
showing that “the defendant filed proof of service of the 
notice,’”’ that no such proof was filed. McKenna v. Pleasant, 
96 Neb. 581. 

The order of the district court affirming the final judg- 
ment of the justice of the peace setting aside the original 
judgment for damages and dismissing the case was there- 
fore erroneous. On the transcript of the proceedings of 
the justice of the peace, as such transcript now appears in 
the record, the void judgment should have been vacated in 
the proceeding in error. It follows that the judgment of 
the district court is reversed and the cause remanded for 
further proceedings. 

REVERSED. 
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GEORGE W. VEST, APPELLANT, V. FARMERS COOPERATIVE 
ELEVATOR COMPANY ET AL., APPELLEES. 


Finep Apri 19, 1922. No. 22065. 


1. Corporations: : SaLE oF STOCK: MiSREPRESENTATIONS: ReESCIS- 
sion. Where the manager of a corporation is authorized to sell 
shares of its capital stock, and in negotiating sales thereof falsely 
and fraudulently represents the condition of the company and the 
value of its capital stock, such representations will be regarded 
as the representations of the company; and where a purchaser, 
without knowledge of the true condition of the company and the 
yalue of its capital stock, relies upon such false representations, 
he may, upon the discovery of the fraud, rescind the contract and 
recover the money paid. 


: : : Evidence examined, and held 
that plaintiff acted with reasonable promptness to discover the 
fraud and to tender back the shares of stock purchased and de- 
mand a rescission of the contract of purchase. 


APPEAL from the district court for Buffalo county: 
Breno QO. Hostetter, JUDGE. Affirmed in part, and re- 
versed in part. 


W. D. Oldham, Fred A. Nye and M. H. Warlock, for 
appellant. 


John A. Miller, N. P. McDonald and J. M. Fitzgerald, 
contra. 


Heard before Morrissey, C. J., DEAN, ALDRICH and Day, 
JJ. 


Morrissey, C. J. 

Plaintiff brought suit in the district court for Buffalo 
county against the defendant Farmers Cooperative Eleva- 
tor Company, of Riverdale, Nebraska, a corporation, and 
its officers and directors, to rescind a contract whereby 
plaintiff had purchased from the corporation ten shares 
of its capital stock. He alleged that he had been induced 
to purchase the stock through the false and fraudulent rep- 
resentations of the defendants and their agent; tendered 
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back the stock; prayed that it be canceled; that he be re- 
leased from all liability thereon; and that he be awarded 
a judgment jointly and severally against each defendant 
for the sum paid, together with interest. 

For answer defendants admitted the corporate existence 
of the clevator company ; that the defendant I'red Bargman 
was its president, and the defendant A. E. Walter was its 
secretary, and that the other defendants were stockholders 
and directors of the corporation, and that one John Bolin 
had been employed as its manager. They allege that plain- 
tiff did not rescind his contract of purchase within a rea- 
sonable time, and that in reliance on his continued mem- 
bership in the corporation the stockholders had paid into 
the treasury the sum of $8,000, in assessments on their 
shares of capital stock. The answer contains also a gen- 
eral denial and an allegation that defendants’ stock is 
worth more than par, the purchase price. Plaintiff filed 
a reply in the form of a general denial of all new matter 
set out in the answer. : 

During the progress of the trial, on motion, the court dis- 
missed plaintiffs cause of action as to all defendants ex- 
cept only the corporation, and its president, Fred Barg- 
man, and its secretary, A. E. Walter. As to these defend- 
ants the trial continued until all the evidence in behalf of 
plaintiff and in behalf of the defendants had been intro- 
duced and the cause argued and submitted for final deter- 
mination. The court then made a general finding in favor 
of the three defendants named, and entered a dismissal of 
plaintiff’s cause of action. No complaint is made of the 
first order of the court. Plaintiff’s appeal is prosecuted 
from the final judgment which released the corporation, its 
president, and its secretary from liability. 

Defendant corporation was organized in 1914, by a group 
of farmers, primarily for the purpose of operating a grain 
elevator. It appears to have prospered for a number of 
years. Finally, it engaged in the lumber and implement 
business as well as in the grain business. From time to 
time dividends were declared, both in cash and in stock, 


Vow. 108] JANUARY TERM, 1922. 409 


Vest vy. Farmers Cooperative Elevator Co. 


and the books of the corporation showed it to be pros- 
perous, and making money. During the years 1918 and 
1919, and for some time preceding, the defendant Bargman 
was president of the corporation. He was during the same 
period engaged in the banking business in Riverdale and 
held only a small block of stock in the corporation. Al- 
though president of the corporation, he was not actively 
and personally in charge of its management and business, 
but devoted his time chiefly to the banking business. Dur- 
ing the same period the secretary, Walter, was a farmer and 
divided his time between his farm and the elevator. He 
was not at any time the active head or manager of the cor- 
poration. One Bolin, who is not shown to have been a 
stockholder or officer, was the active head and manager of 
the business during all the time plaintiff was negotiating 
for the stock which he purchased. 

In addition to his authority to buy and sell grain and to 
conduct the lumber and implement business, Bolin had au- 
thority to sell shares of the capital stock in the corpora- 
tion. Early in the year 1919 the corporation arranged to 
sell additional shares, and plaintiff arranged to buy one 
share at the par value of $100. At this time, however, the 
corporation had not procured from the state bureau of 
securities a permit for the sale of its capital stock, so, by 
mutual agreement, plaintiff's money was merely taken on 
deposit aud the certificate of stock was not actually issued. 
Before November following the corporation procured the 
necessary authority for the issuance of its shares of stock, 
and in the interim plaintiff talked with the defendants 
Bargman and Walter, with the manager of the corpora- 
tion, Bolin, and with others about the corporation and its 
business, and it is his contention that the parties men- 
tioned falsely and fraudulently represented the financial 
condition of the corporation ; and that he relied upon their 
representations, and, without knowledge of the true condi- 
tion of the corporation, and believing it to be a prosperous, 
money-making institution, in November, 1919, paid to the 
corporation through its manager an additional $900 and 
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there was then issued to him a certificate for 10 shares of 
the capital stock of the corporation; that under an agree- 
ment with the manager this certificate was dated October 
24, 1919, although in fact it was issued in November, 1919. 
Inasmuch as no certificate was issued on the deposit of 
the first $100 paid, and it appears to have been treated by 
both parties as a deposit to be used by the company only 
after the corporation secured permission to issue stock, 
and was finally merged in the payment on the certificate 
issued, the whole transaction may be treated as one culmi- 
nating upon the day that the $900 was paid and the certifi- 
cate of stock issued, November 22,1919. Plaintiff testified 
that before making the first deposit he talked with the de- 
fendant Bargman, but his testimony does not show any 
representations made by Bargman as to the condition of 
the business or the value of the stock, further than to say 
“that they were getting along pretty good, and that they 
paid pretty good dividends, and that they paid 12 per cent. 
interest.” He testified that the manager, Bolin, urged 
him to buy stock and represented that it was then worth 
$164 a share; that the corporation paid 12 per cent. “in- 
terest ;’ that it had been paying good dividends and that 
20 per cent. stock dividends would probably be declared. 
He testified that he asked Mr. Walter, the secretary, why 
the company sold stock worth $164 for $100, and Mr. 
Walter explained that the company was doing that in or- 
der to escape paying income taxes, and that the money 
derived from the sale of stock would enable the corpora- 
tion to discount its bills. He testified to a second conver- 
sation with the manager, and that the manager assured 
him the company was doing well, and that if it did as well 
for the succeeding six months as it had done during the 
preceding six months it would pay a dividend of 25 per 
cent., and that it might pay even a greater dividend, and 
that the stock was then worth $184 a share; that at the 
time of making the final payment of $900 he again talked 
to the manager and was assured that the lumber business 
was out of debt. He admitted having talked to a number 
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of parties, but claimed that in making the purchase he re- 
lied upon the representations made by Bargman and Bolin, 
“and the others.” 

Let us consider his testimony as to the representations 
made by the manager, Bolin. These representations have 
heretofore been indicated. The testimony of plaintiff, in 
so far as it deals with the statements made to him by Bolin, 
are not denied and we accept it as true. We find, then, 
that Bolin represented the company to be doing a profit- 
able business, that it owed no debts, and that its books 
showed the capital stock to be worth, according to his first 
statement, $164 a share, and, according to his second 
statement, $184 a share. We think the evidence also 
shows that plaintiff relied upon these representations and, 
so relying, invested his money. It appears that at the time 
these representations were made Bolin was the active head 
and manager of the corporation; he was in charge of its 
business and made the sales of stock on its behalf. His 
representations were false and fraudulent, but we find 
nothing in the record to warrant a finding that either Barg- 
man or Walter was guilty of misrepresenting the condi- 
tion of the company; that they had any knowledge that it 
was financially embarrassed, or that its stock was of less 
value than the books showed it to be. Nor does it appear 
that either knew, or had reason to know, that the books 
of the company did not make a true disclosure of the con- 
dition of the company, or that the manager was making 
false representations as to its condition. 

Whatever the condition of the company may have been, 
we find nothing which would warrant a judgment against 
the defendant Bargman, or defendant Walter. We fully 
concur in the conclusion reached by the trial court as to 
these defendants. But as to the other defendant, the cor- 
poration, we feel constrained to reach a different conclu- 
sion. As we have said, plaintiff’s testimony as to the rep- 
resentations made by Bolin is uncontradicted. We have, — 
therefore, a situation where the plaintiff, a farmer living 
in the neighborhood of this elevator, was solicited by the 
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manager of the company to invest in its capital stock. Its 
manager represented that it had in the past paid large divi- 
dends to its stockholders, that its debts were paid, and its 
stock was worth $164 or more a share. Relying on these 
representations plaintiff invested his money November 22, 
1919. Before the close of that year the manager tendered 
his resignation. He continued to hold his place, however, 
until sometime in January, 1920. Upon investigation made 
early in the year 1920 by an attorney and an accountant 
employed by the stockholders to conduct an investigation 
into the affairs of the company, it was found that the com- 
pany was insolvent, that its capital stock was not of the 
value it had been represented, but was of little, if any, 
value. It is not possible to determine from the books and 
records of the company its exact condition upon the very 
day that plaintiff paid his money, but no satisfactory ex- 
planation is made of the great difference which appears in 
the financial condition of the company soon after plaintiff 
became a stockholder and its condition as it had been rep- 
resented to be by the manager when plaintiff paid for the 
stock. The most tangible evidence consists of the various 
exhibits purporting to show the condition of the company 
for some time before plaintiff made his investment and for 
some time thereafter, together with their elucidation by 
the oral evidence of an expert accountant. There is much 
of this evidence that is, perhaps, incompetent, but there 
appears to be sufficient competent evidence to show that 
the insolvent condition of the conipany as it was found 
after the resignation and retirement of the manager was 
not produced by anything that occurred after plaintiff be- 
came a stockholder, but rather that it was a condition that 
had existed for some time prior thereto. The stockholders 
and officers appear to have been in total ignorance of the 
true condition of the company and no culpability appears 
except such as may be charged to the manager. We can- 
not escape the conclusion that he, with knowledge of the 
true condition of the company, made the representations 
falsely and fraudulently, as is alleged by plaintiff, and the 
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corporation is bound by his acts. Olcott v. Bolton, 50 Neb. 
779, and cases therein cited. 

Appellees assert that plaintiff did not proceed within 
reasonable time and with due diligence after the discovery 
of the fraud, and that he is therefore estopped to maintain 
this action. After the manager tendered his resignation, 
the stockholders generally, plaintiff with the rest, realized 
that all was not well with the company. Stockholders’ 
meetings were held. Plaintiff attended these meetings, and 
various methods were proposed to ascertain the condition 
of the company. It is claimed that plaintiff participated 
in these meetings. He denies that he voted in these meet- 
ings or took any part except on one issue, viz.: It was pro- 
posed that a levy be made against stockholders, and the 
motion was stated in such a way that it would bind plain- 
tiff to retain his stock and continue as a member of the 
company. He admits that he voted on this question, but 
says that he voted against it. Following these meetings 
certain of the stockholders paid into the treasury assess- 
ments on their stock. In view of the difficulties encoun- 
tered in ascertaining the true condition of the company, 
we cannot say that plaintiff was guilty of laches or that 
he might with reason be expected to move more promptly 
than he did. 

There is the further contention that plaintiff failed to 
make a sufficient tender of his stock. This contention is 
not, however, sustained by the evidence. From the con- 
dition of the entire record it appears that, after the dis- 
covery of the fraud, with reasonable promptness, he took 
the necessary steps to tender back his stock, demand_his 
money, and a rescission of the contract. 

We therefore find that, as to the defendant Farmers Co- 
operative Elevator Company of Riverdale, the judgment of 
the district court should be reversed, with instructions to 
enter a judgment in favor of plaintiff and against said com- 
pany as prayed for in plaintiffs petition, and that in all 
other respects said judgment be affirmed. 

AFFIRMED IN PART AND REVERSED IN PART. 
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JOHN B. VEST, APPELLANT, V. FARMERS COOPERATIVE ELE- 
VATOR COMPANY ET AL., APPELLEES. 


Fivep Apgit 19, 1922. No. 22066. 


Case Followed. The determination of this case is controlled by the 
holding in Vest v. Farmers Cooperative Elevator Co., ante, p. 407. 


APPEAL from the district court for Buffalo county: 
Bruno O. Hostetter, JUDGE. Affirmed in part, and re- 
versed in part. 


W. D. Oldham, Fred A. Nye, and M. H. Worlock, for ap- 
pellant. : 


John A. Miller, N. P. McDonald and J. M. Fitzgerald, 
contra, 


Heard before Mornissey, C. J.. DEAN, ALDRICH and Day, 
JJ. 


Morrissey, C. J. 

In all essentials the issues presented in this case are the 
same as in (No. 22065) Vest v. Farmers Cooperative EHleva- 
tor Co., ante, p. 407. On the trial in the court below it 
was stipulated that the cases should be tried together and 
submitted to the court, “but such evidence as is not com- 
petent in one case and is competent in the other shall not 
be considered by the court in the decision of the case in 
which such evidence is not entitled to be admitted.” 

The evidence relating to the rights of the parties differs 
on immaterial matters only and the court below entered a 
similar judgnient in each case. In the disposition of the 
questions presented herein we adhere to the holdings an- 
nounced in No. 22065. The judgment of the district court 
is therefore affirmed as to the defendants Bargman and 
Walter, but as to the defendant Farmers Cooperative Ele- 
vator Company the judgment of the district court is set 
aside and the cause remanded, with directions to the dis- 
trict court to enter a judgment in accordance with the 
opinion in No. 22065. 

AFFIRMED IN PART AND REVERSED IN PART. 
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- STATE, EX REL. MANLEY E. BarrD, APPELLANT, V. ERNEST M. 
SLATTERY, APPELLEE. 


FiLrep APRIL 19, 1922. No. 22141. 


1. Mandamus: OrrictaL Bonps: ApprRovaAL. The officer, whose duty 
it is to approve an official bond, will not be compelled by mandamus 
to file and indorse his approval upon the same unless it complies 
with the statute. 


¢ Nor, in such a case, where it is alleged 
in a petition, to which a general demurrer has been filed, that such 
officer approved the bond in violation of the statute, will he be 
compelled by mandamus to enter of record evidence of such ap- 
proval for the benefit of one who has failed to follow the directions 
of the statute. 


APPEAL from the district court for Dawes county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


F.S. Baird and G. T. H. Babcock, for appellant. 
J. EH. Porter and £. M. Slattery, contra. 


Heard before Morrissey, C. J., LETton, FLANSBURG and 
ALDRICH, JJ. 


LETTon, -J. 

Proceedings in mandamus to compel the county judge 
of Dawes county forthwith to indorse upon the official 
bond of relator, as county commissioner of Dawes county, 
his approval of the same. A. demurrer to the petition was 
sustained and the action dismissed. Relator appeals. 

The petition alleges that relator was elected county 
commissioner for the third commissioner district of Dawes 
county at the November election, 1921, for a term of four 
years, to begin on the first Thursday after the first Tues- 
day in January, 1921; that on January 6, 1921, he filed a 
bond in due form with a penalty in the sum of $2,000, 
“which bond was joint and several in form and was signed 
by relator, by his duly authorized thereunto agent, as prin- 
cipal therein, and by the Lion Bonding & Surety Company, 


416 NEBRASKA REPORTS. [Vox. 108 


State, ex rel. Baird, v. Slattery. 


a Nebraska corporation, as surety; * * * that on January 
6, 1921, defendant said he would approve said bond, and 
immediately he did approve it and marked the same filed 
and spread the same upon the records kept by him in his 
said office as county judge for that purpose, but he has 
neglected and now refuses to indorse upon said bond a 
certificate of approval thereof; that immediately there- 
after said defendant received from relator by the hands 
of his agent aforesaid a properly signed and sworn-to oath 
of office as such commissioner. * * * And relator is entitled 
under the Jaw to have the defendant as it is his official 
duty to indorse upon said bond the fact of its approval as 
well as the date of its filing.” 

The sections and parts of sections of the Revised Stat- 
utes, 1918, bearing upon the question are 5707, 5711, 57138, 
5717, and 5721. Under these sections it is the duty of a 
person elected to a county office to file a bond in the penal 
sum required by the statute, with the oath of office indorsed 
thereon, on or before the time specified. 

The oath of office was not indorsed upon the bond which 
was tendered to the county judge. This is required by two 
sections of the statutes. . There was an evident purpose 
on the part of the legislature to preserve the oath and bond 
together, and the county judge was fully within his powers 
and duties if he refused to accept and approve such a bond. 
To approve it without the oath would be a patent disre- 
gard of the law. 

Under section 5725, Rev. St. 1913, as amended by chap- 
ter 110, Laws 1917, the penalty required by law for the of- 
ficial bond of commissioners in counties of the population 
of Dawes county is in the sum of $2,000. The tendered bond 
did not strictly comply with the statutes in this respect. 
The bond in question is for double this amount, and while 
this irregularity perhaps would not relieve either the prin- 
cipal or surety in case of a breach of the bond, there was 
no duty resting upon the respondent to approve a bond not 
executed in accordance with the provisions of the law. 

If the allegations of the petition are taken as true, the 
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purpose of this proceeding is to compel the respondent to 
spread upon the record evidence of the fact that he had 
violated the law. It is true that the demurrer admits all 
allegations of the petition, well pleaded, but the court will 
not grant the writ of mandamus to compel an illegal act, 
or to compel evidence of such a violation of law to be re- 
corded fur the benefit of one who has failed to follow its 
directions. The allegation that an oath was filed, not be- 
fore, but immediately after the approval, shows that the 
relator was in default of his duty when he tendered the 
bond. If he desired to accept the position to which he had 
been elected, he should have complied with the conditions 
precedent which the statute required. If the statute is un- 
_ just, or if it places too great a penalty on dilatoriness, it 
is for the legislature to amend it. 

It may be said that to admit the allegations of a petition 
by demurrer in a case where the briefs indicate that there 
is a conflict as to the facts is a dangerous practice for the 
demurrant, and is an unsatisfactory manner of presenting 
the true issue to a court. 

We find it unnecessary to consider or discuss the ques- 
tion whether the plea that an official bond was signed’ by 
the principal, “by his duly authorized thereunto agent,” 
pleads the execution of a valid and legal bond. 

No legal duty is upon respondent to indorse his approval 
upon the tendered bond. 

AFFIRMED. 


NEBRASKA NATIONAL BANK v. UNION Stock Yarps Na- 
TIONAL BANK ET AL., APPELLEES: FREDERICK W. 
CLARKE, APPELLANT. 


Finep APRIL 19, 1922. No. 21974. 


1. Banks and Banking: Liquipation. Where a national bank goes 
into voluntary liquidation, its corporate existence is preserved for 
that purpose. 

: OFFICERS: CONFIDENTIAL RELATIONS. Where a 
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director who is also the cashier of a national bank which goes into 
voluntary liquidation does not resign either office, he retains his 
confidential relations to the corporation and its stockholders, in 
absence of an agreement to the contrary, though his salary as 
cashier ceases. 


3. Duties or CASHIER. Services performed by the 
castiter of a national bank in collecting and disbursing funds with 
the consent of the liquidating agent pending voluntary liquidation 
are not outside the scope of the cashier’s duties. 

4. CASHIER: COMPENSATION. The circumstances 


outlined in the opinion held not to imply a contract between a 
liquidating bank or its liquidating agent and the cashier to pay the 
latter, who is also a stockholder and a director, compensation for 
services in the work of liquidation. 


APPEAL from the district court for Douglas county: 
ARTHUR C. WAKELEY, JUDGE. Affirmed. 


Brogan, Ellick d Raymond, for appellant. 
Myron L. Learned and EF. M. Morsman, Jr., contra. 


Heard before Mornissgy, C. J., Day, DEAN, FLANSBURG 
‘and Rose, JJ. 


Rose, J. 

This is a proceeding in the nature of a bill of inter- 
pleader. The Nebraska National Bank, plaintiff, alleged 
that it had in its possession to the credit of the Union 
Stock Yards National Bank, defendant, a balance of $13,- 
148.55, and that defendants Engelbert F. Folda and Fred- 
erick W. Clarke claimed to be adversely interested in the 
funds. Upon the filing of the petition plaintiff was ordered 
to pay the money into court. There was a compliance with 
the order and plaintiff was discharged from liability for 
disbursement. 

The funds in controversy were deposited in the Ne- 
braska National Bank, plaintiff, to the credit of the Union 
Stock Yards National Bank, defendant, under the follow- 
ing circumstances: The latter is a liquidating bank. It 
went into voluntary liquidation January 3, 1911. It did 
not thereafter transact a commercial banking business, 


Vou. 108] JANUARY TERM, 1922. 419 


Nebraska Nat. Bank v. Union Stock Yards Nat. Bank. 


but its corporate existence was prolonged for the purpose 
of liquidation. It has a successor with the same name, ex- 
cept that the word “Union” is omitted. The new bank or 
the successor, named the “Stock Yards National Bank,” 
assumed generally the liabilities of the old or liquidating 
bank, the Union Stock Yards National Bank, defendant, ~ 
and accepted most of its assets, but notes and other paper 
aggregating perhaps $600,000 were not included in the 
transfer from the old bank to the new. The principal busi- 
ness of liquidation was the collection of the notes and other 
paper retained by the old bank as its own property. Many 
of the notes were paid at maturity without question. Others 
were renewed and subsequently paid. In November, 1911, 
there were uncollected items aggregating in round num- 
bers $105,000. The adjustment of these items covered a 
period of several years. Defendant Folda, president of the 
old bank, became its liquidating agent. He had been ap- 
pointed by formal resolution of its stockholders December 
31,1910. The resolution provided that, in the event of his 
death, resignation, or incapacity, his successor, as liqui- 
dating agent, should be defendant Clarke. Folda did not 
die or resign or become incapacitated. He and Clarke 
were stockholders, directors and salaried officers of both 
the liquidating bank and its successor. Clarke left the 
latter November 1, 1913, and became president of the Ne- 
braska National Bank, plaintiff. Both Folda and Clarke 
performed services in converting into cash asscts retained 
by the liquidating bank. From the proceeds of these as- 
sets, after liquidation had run its course, there remained 
on deposit in the Nebraska National Bank, plaintiff, to the 
credit of the old or the liquidating bank, the Union Stock 
Yards National Bank, defendant, a balance of $13,148.55, 
the funds in controversy. 

In an answer to the bill of interpleader the liquidating 
bank claimed the balance as owner, and pleaded, among 
other things, that Clarke had no title to or valid claim on 
the funds. 

Clarke filed an answer containing a plea that the funds 
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are subject to an equitable lien in his favor to the extent 
of $10,000 for services performed by him in making collec- 
tions during the course of liquidation under an implied 
contract for compensation. 

Upon a trial of the issues raised by the pleadings, the 
district court made findings in favor of the liquidating 
bank, and denied the relief sought by Clarke. The latter 
has appealed. ; 

The question presented by the appeal may be stated in 
this form: Do the circumstances imply a contract between 
the old bank or its liquidating agent and Clarke to pay 
the latter for his services in making collections? Clarke 
answers this question in the affirmative and invokes a rule 
which he quotes thus: 

“A director or an officer rendering services outside the 
scope of his official duties may recover compensation there- 
for, although not provided for by express contract, if the 
circumstances are otherwise such as to raise an implied 
contract.” Note to Goodin v. Dixie Portland Cement Co., 
L. R. A. 1917F (79 W. Va. 83) 308, 319, and cases col- 
lected in note, pp. 319, 320. 

On the other hand, the liquidating bank takes the view 
that Folda by express contract was engaged to perform 
these services, and that there was no implied contract with 
Clarke. In this connection it is argued that, in absence 
of an express contract, a director of a corporation is pre- 
sumed to serve without compensation. Goodin v. Dixie 
Portland Cement Co., L. R. A. 1917F (79 W. Va. 83) 308, 
and cases collected in a note on page 311. 

Clarke performed services inuring to the benefit of the 
liquidating bank and its stockholders. This is conceded. 
He demanded payment of obligations, solicited settlements, 
and made adjustments; emploved clerical help and attor- 
neys; handled large amounts of money; disbursed pro- 
ceeds in the form of dividends, and paid expenses of liqui- 
dation. <A belief that he should charge a fee for his ser- 
vices was expressed in writing January 10, 1916, by Folda, 
the liquidating agent. Clarke’s fidelity and skill in per- 
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forming services are not questioned. <A.spirit of generosity 
would suggest the payment of reasonable compensation 
without a contest. The question, however, arises on the 
implication of a contract, and the solution requires a view 
also from the standpoint of the liquidating bank and its 
stockholders. They exercised their power to appoint a 
liquidating agent and they selected Folda for that posi- 
tion. This was the final word on that subject from the 
source of power. The appointment was never revoked or 
changed or supplemented. Thereafter there was no meet- 
ing of the directors. Folda served as liquidating agent 
during the entire course of liquidation. The services per-' 
formed by Clarke were generally services which Folda had 
been appointed to perform. Neither the liquidating bank 
nor Folda appointed Clarke to any new position in con- 
nection with liquidation. Clarke was not directed to re- 
duce assets to money, nor was he promised remuneration. 
‘Independently of compensation, he was vitally interested 
in the assets. He was a heavy stockholder in the old bank 
and also a director and the cashier. He retained these re- 
lations to the end. As cashier of the old bank he handled 
its funds and kept them temporarily on deposit in the 
new bank of which he was for a time vice-president. When 
his salary as cashier of the old bank ceased, his salary as 
vice-president of the new bank commenced with an in- 
crease in amount. The new bank occupied the offices of 
the old. The assets retained by the old bank remained in 
the hands of Clarke as vice-president of the new bank and 
clerical help of the latter was used in the work of liqui- 
dation. The old bank remained a corporation. Its officers 
were the same after the change. As a director of the old 
bank Clarke was a fiduciary of its stockholders. He was 
their trustee. As cashier of the old bank he still handled 
their funds. These relations did not change when liquida- 
tion began. Interested as a stockholder in dividends aris- 
ing from proceeds of the assets and interested in securing 
these trust funds for temporary deposit in the new bank 
of which he was vice-president, Clarke did not ask for a 
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fee until 1916, a period of five years, though he paid his 
own expenses of liquidation out of deposits under his con- 
trol as cashier of the old bank. He never made any record 
of services or of charges therefor. While paying regular 
expenses of liquidation he drew personal dividends out of 
funds collected by him and waited five years before inti- 
mating that he expected to be paid for his services. In 
voluntarily notifying debtors to pay their obligations and 
in voluntarily receiving and disbursing funds without ob- 
jections from the liquidating agent, Clarke did not go be- 
yond the scope of his duties as cashier of the old bank un- 
der the circumstances, though he might properly have 
made a timely demand for compensation or have turned 
the assets and the entire work of liquidation over to Folda. 
The inference that he was prompted by personal interest 
in the assets and by his individual and fiduciary relations 
with both the old bank and the new seems stronger than 
the implication that the old bank or Folda agreed to pay 
him for his services. The opportunity to apply on com- 
pensation for voluntary services of a trustee trust funds 
subject to his check is a temptation to which a fiduciary 
should not be exposed unnecessarily. The better view of 
the circumstances and of the rules of law and equity ap- 
plicable to the facts seems to be that Clarke is not entitled 
to compensation under an implied contract. 


AFFIRMED. 


A. C. DUNNING, APPELLEE, V. WESTERN UNION TELEGRAPH 
COMPANY, APPELLANT. 


FyLep Apri 19, 1922. No. 21551. 


i. Commerce: INTERSTATE COMMERCE: POWER TO REGULATE. Power 
to regulate interstate rates and the like, as affecting railroads and 
telegrgph companies which are engaged in interstate commerce, 
has been conferred by congress upon the interstate commerce 
commission and such control cannot be interfered with by state 
laws. 
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2, Courts: FrEpERAL STATUTES: ConstrucTION. When the supreme 
court of the United States has construed an act of congress, the 
meaning placed thereon by that court controls the action of the 
state courts. 


APPEAL from the district court for Polk county: GEORGE 
F. Corcoran, JudcE. Reversed, with directions. 


Francis R. Stark, King, Bittner € Campbell and Brogan, 
Ellick & Raymond, for appellant. 


Mills, Beebe & Mills, contra. 


Heard before Lerton, Day and DEAN, JJ., BLACKLEDGE 
and TEWELL, District Judges. 


Dean, J. 

Plaintiff is a buyer and shipper of grain and operates 
a grain elevator at Shelby, Nebraska. Defendant is a re- 
ceiver and sender of telegraph messages for hire. August 
11, 1917, plaintiff sent an interstate Western Union tele- 
gran. from Shelby, Nebraska, addressed to “The Andrew 
McClelland Mercantile, Industrial & Realty Co.,” a grain 
dealer at Pueblo, Colorado, quoting and offering for sale 
a carload lot of number three oats at a price therein 
named. Owing to a mistake by defendant’s employee, 
which occurred at its office, in substituting the name of 
another firm on the telegram of acceptance, for that of 
the MeClelland company which accepted the offer, plaintiff 
alleged that he suffered damages in the sum of $225 and 
sued to recover that amount. The case was tried to a jury, 
and a judgment on the verdict in that sum was rendered, 
from which defendant has appealed. 

Following are the material facts: The telegram con- 
taining plaintiff's offer was received at Pueblo and de- 
livered to the McClelland company and on the same day 
the offer was accepted by that company by wire. But in 
sending the telegram of acceptance to plaintiff at Shelby 
the name of “Herman Merc. Co.,” also a grain dealer at 
Pueblo, was substituted at defendant’s sending office for 
that of “The Andrew McClelland Mercantile, Industrial & 
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Realty Co.” A copy of the telegram as forwarded by de- 
fendant and received by plaintiff follows: ‘Pueblo, Colo. 
8-11. To A. C. Dunning, Shelby, Nebr. Wire received 
book one car three white oats price quoted. (Signed) 
Herman Mere. Co.”—so that plaintiff was not at all noti- 
fied of the acceptance of the offer by the McClelland com- 
pany. However, plaintiff, having no knowledge of the 
substitution in name, shipped the car of oats in good faith 
to the Herman company and wrote them that the shipment 
had been made. Upon receipt of plaintiff’s letter the Her- 
man company, having ordered no oats and having no pre- 
vious knowledge of the shipment, wired plaintiff that, if 
the order was booked it should be canceled. It transpired 
that on the disposition of the shipment to others, about 
10 days thereafter, plaintiff sustained a loss of $225 by a 
drop in the market. Thereupon this action was brought 
to recover that amount on account of defendant’s’ alleged 
negligence in the premises. 

It may be here observed that plaintiff’s failure to ques- 
tion the receipt of a telegram signed by a party other than 
the one to whom he had quoted the price of oats is ex- 
plained by a custom which is said to prevail among grain 
men and which is not questioned by defendant. The cus- 
tom in question is that, where a grain dealer receives such 
a quotation on grain, which he does not wish to buy, he 
hands it to some other dealer who wants to buy the offered 
grain at the price quoted and the latter wires an accept- 
ance to the sender of the telegram. 

On the ground that the telegram was interstate in char- 
acter the Western Union Company cites and relies on the 
federal act of June 18, 1910 (36 U. S. St. at Large, ch. 
309, sec. 7, pp. 539, 544, 8 Comp. St. 1916, sec. 8563), and 
denies liability in the premises. So far as applicable here 
the act provides: 

“That the provisions of this act shall apply to * * * tele- 
gvaph, telephone, and cable companies (whether wire or 
wireless) engaged in sending messages from one state, 
territory, or district of the United States, to any other 
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state, territory, or district of the United States, or to any 
foreign country, who shall be considered and held to be 
common carriers within the meaning and purpose of this’ 
act. * * * Provided, however, that the provisions of this 
act shall not apply to the * * * transmission of messages 
by telephone, telegraph, or cable wholly within one state 
and not transmitted to or from a foreign country from or 
to any state or territory as aforesaid. * * * All charges 
made for any service rendered * * * for the transmission 
of messages by telegraph, telephone, or cable, as aforeszid, 
or in connection therewith, shall be just and reasonable; 
and every unjust and unreasonable charge for such service 
or any part thereof is prohibited and declared to be unlaw- 
ful; provided, that messages by telegraph, telephone, or 
cable, subject to the provisions of this act, may be classi- 
fied into day, night, repeated, unrepeated, letter, commer- 
cial, press, government, and such other classes as are just 
and reasonable, and different rates may be charged for the 
different classes of messages.” 

The federal act under consideration was construed in 
Postal Telegraph-Cable Co. v. Warren-Godwin Lumber Co., 
251 U.S. 27. Chief Justice White in writing the opinion 
for the court said: “In the first place, as it is apparent 
ou the face of the act of 1910 that it was intended to con- 
trol telegraph companies by the act to regulate commerce, 
we think it clear that the act of 1910 was designed to and 
did subject such companies as to their interstate business 
to the rule of equality and uniformity of rates which it 
was manifestly the dominant purpose of the act to regu- 
late commerce to establish, a purpose which would be 
wholly destroyed if, as held by the court below, the validity 
of contracts made by telegraph companies as to their in- 
terstate commerce business continued to be subjected to 
the control of divergent and it may be conflicting local 
laws.” 

The Western Union Telegraph Co. v. Esteve Bros. € Co., 
256 U. S. 566, is a case which was decided June 1, 1921, 
wherein Mr. Justice Brandeis who wrote the opinion, 
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among other things, said: “The act of 1910 introduced a 
new principle into the legal relations of the telegraph com- 
panies with their patrons which dominated and modified 
the principles previously governing them. Before the act 
the companies had a common-law liability from which they 
might or might not extricate themselves according to views 
of policy prevailing in the several states. Thereafter, for 
all messages sent in interstate or foreign commerce, the 
outstanding consideration became that ot uniformity and 
equality of rates. Uniformity demanded that the rate rep- 
resent the whole duty and the whole liability of the com- 
pany. It could not be varied by agreement; still less could 
it be varied by lack of agreement. The rate became, not 
as before a matter of contract by which a legal liability 
could be modified, but a matter of law by which a uniform 
liability was imposed. Assent to the terms of the rate was 
rendered immaterial, because, when the rate is used, dis- 
sent is without effect.” 

On the face of the telegraph blank in evidence here the 
following language appears: “Send the following tele- 
gram, subject to the terms on back hereof, which are here- 
by agreed to.” On the reverse side among other provisions 
we find this: “In any event the company shall not be 
liable for damages for any mistakes or delays in the trans- 
inission or delivery, or for the nondelivery, of this tele- 
gram, whether caused by the negligence of its servants or 
otherwise, beyond the sum of fifty dollars, at which amount 
this telegram is hcveby valued, unless a greater value is 
stated in writing hereon at the time the telegram is of- 
fered to the company for transmission, and an additional 
sum paid or agreed to be paid based on such value ae to 
one-tenth of one per cent. thereof.” 

It clearly appears that the mistake in affixing the name 
or designation, “Herman Merc. Co.,” to the telegram by 
“The Andrew McClelland Mercantile, Industrial & Realty 
Co.” to defendant’s telegraph office at Pueblo was due to 
the negligence of defendant’s employee at that office who 
received the message over the telephone and handed it to 
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the telegraph operator for transmission. To account for the 
mistake in taking the message over the telephone the rule 
of idem sonans has no application. It is obvious that there 
is almost no similarity of sound in pronouncing the names 
of the two firms. Certainly there is not enough to create 
confusion in the mind of an employee who exercised rea- 
sonable care. The evidence on this point can hardly be 
said to be in serious conflict and it amply supports the 
verdict. 

The power to regulate interstate rates and the like, as 
affecting railroads and telegraph companies which are en- 
gaged in interstate commerce, having been conferred by 
congress upon the interstate commerce commission, the 
tariff rates of such companies when filed with and ap- 
proved by the interstate commerce commission then be- 
come effective. In the present case the rates in question 
here were in effect when the facts occurred out of which 
this action arose. The federal government being supreme 
in the control of interstate commerce, as held by the su- 
preme court of the United States, the state cannot of course 
interfere with that control. And it may be added that the 
act is so far reaching that the receiver of an interstate 
telegram, as well as the sender, comes within its meaning. 
Klotz v. Western Union Telegraph Co., 187 Ta. 1355. 

Under the law and the terms of the contract which are 
indorsed on the telegraph blank, and in view of the facts, 
plaintiff was entitled to a recovery on account of defend- 
ant’s proved negligence. But defendant’s liability on the 
ground of negligence having been limited to $50, plaintiff 
cannot recover more on that ground, even though, as the 
evidence shows, his damage considerably exceeded that 
sum as found by the jury. : 

When the supreme court of the United States has con- 
strued an act of congress, the meaning placed thereon by 
that court controls the action of the state courts. 

For the reasons stated, the judgment is reversed and the 
cause remanded, with instructions to enter judgment for 
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plaintiff in the sum of $50 as of the date of the original 
judgment. 


REVERSED. 


JAMES B. ISING Vv. STATE OF NEBRASKA. 
Firep APRIL 19, 1922. No. 22265. 


1. Criminal Law: CoNFESSIONS: Ap3ISSiBiLITy. Where intimidation 
and threats have been used in an unsuccessful attempt to extort 
a confession from one charged with a felony and such person 
about three hours afterward makes a voluntary confession which 
is subsequently reduced to writing and is voluntarily signed by 
him two days thereafter, it is not error to receive such confession 
in evidence at the trial of a person for murder in the first degree. 


2. -; : . Where the evidence tends to prove that 
a defendant in a felony case has orally admitted his guilt, it is 
not error for the court to admit a written confession of substan- 
tially the same tenor which was voluntarily made and signed by 
him subsequent to such oral admission. 


INSTRUCTIONS. Where the court properly instructs the 
jury with respect to the credit that the jury should give to a 
written confession, it is not error to refuse to give an instruction 
offered by defendant which covers substantially the same ground. 


CoNFESSIONS: ADMISSIBILITY. Where a defendant in a 
felony case is known to be a dangerous character, it is not error for 
those having him in charge to take reasonable and usual precau- 
tions to preserve their own and the safety of others by the use of 
handcuffs, and if at the time of signing a confession voluntarily 
made and voluntarily signed he was handcuffed, such facts cannot 
be successfully urged as prejudicial error. 


INSANITY: QUESTION FoR JURY. Insanity is a question of 
fact for the jury, and when interposed as a defense in a felony case 
and the evidence conflicts thereon, the verdict will not for that 
reason be disturbed if there is sufficient evidence to support the 
state’s theory of sanity. 


6. Jurors: QUALIFICATIONS. Where a prospective juror is examined 
with respect to his qualifications to serve as a juror in a felony 
case and he has stated that he felt able, notwithstanding such 
impression or opinion as he may have entertained from casually 
hearing about the case, or from reading about it in the newspapers, 
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to render a fair and impartial verdict, based on the evidence under 
the instructions of the court, it is not error for the court to over- 
rule defendant’s challenge of such juror for cause. 


7. Criminal Law: EVIDENCE: PHOTOGRAPHS. Two photographs of a 
deceased person taken after his death were received in evidence 
in a felony case. One shows the location of a knife wuund in his 
throat and the other shows two wounds in his back and one in his 
left arm. He died from the effects of the wounds, which were al- 
leged to have been inflicted by defendant. Held, that reversible 
error cannot be predicated upon the reception of the photographs 
in evidence, 


8. CONFESSIONS: ExTortion. Neither a sworn peace officer, 
nor any other person, is justified in attempting by an application 
of brute force to extort a confession from one then recently ap- 
prehended in the alleged commission of a homicide. 

9. Violence on the part of sworn peace 


officers akin to that of a frenzied mob, even though directed against 
one who has recently been apprehended in the unlawful taking of 
human life, in an attempt to extort a confession, is conduct unbe- 
coming such officers and is condemned by the court. 


AFFIRMANCE. The assignments of alleged error exam- 
ined, and held that the court did not err in overruling defendant’s 
motion for a new trial, and held that the judgment on the verdict 
must: be affirmed. 


Error to the district court for Lancaster county: 
WILLARD E. Stewart, Jupcp. Affirmed. . 


H. A. Reese and Richard F. Stout, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before MorrissEy, C. J., LETTON, Rose, ALDRICH, 
Day, FLANSBURG and DEAN, JJ. 


DEAN, J. 

James B. King was informed against in Lancaster 
county for murder in the first degree. The jury found 
him guilty and imposed the death penalty. His motion for 
a new trial was overruled and he was sentenced to death 
by electrocution. He prosecutes error to this court. 

Following is a summary of the material facts: Defend- 
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ant is a convict who was at the time of the tragedy serving 
time in the penitentiary under an indeterminate sentence 
for burglary. His age was then 30 years. The charge is 
that he killed Robert L. Taylor, a penitentiary guard, by 
stabbing him with a knife in the throat and in the back 
and in his left arm. From the effect of the wounds Taylor 
died in less than a half hour while he was being carried by 
the attendants to the prison hospital. It was shown that 
defendant on a former occasion threatened to stab Taylor 
and for this he was reported at the warden’s office. It also 
appears that Taylor afterward charged him on several oc- 
casions with the commission of offenses against the disci- 
pline of the prison and for all of these he was punished 
from time to time by being confined in the solitary cell 
. house for periods ranging from three days to a week. This 
and other punishment, based on Taylor’s reports to the 
warden, aroused defendant’s resentment and caused his 
hatred for Taylor and furnished the alleged motive for the 
crime. 

Taylor was killed May 11, 1921, at about 5 o’clock in 
the evening. Joe Elmore, an inmate, was the only eye- 
witness, being only about 10 feet away at the time. He 
testified that at about 4:30 in the afternoon, and shortly 
before the prison supper hour, he overheard Taylor and de- 
fendant engage in a dispute at defendant’s cell door. He 
said that King stopped him as he was about to pass and 
said: “Taylor, you got my comb; I asked you for it once. 
I want it.” To which Taylor replied: “ “You got a comb 
in there anyhow,’ and walked on off, started to walking 
away. King says, ‘That is all right, that is a state comb 
you took from me, and I want it; everybody is entitled to 
the state’s stuff, and Taylor kept going, and King says, 
‘Well, you will hear me.’ ” 

Shortly after the supper hour, when the prisoners were 
returning from the dining room at about 5 o’clock, Taylor 
was standing at his post of duty as a prison guard at the 
foot of one of the stairways which leads up to the cells on 
the second and third floors. It was his duty to see that the 
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convicts on their way to and from the dining room marched 
in orderly and quiet procession. On the day in question 
defendant was near the head of the line when the prisoners 
began their march from the dining room. But as he stepped 
from the room into the corridor he dropped out of his place 
and, waiting for the others to pass, again joined the line, 
but this time at the rear, apparently to prevent interference 
with a premeditated dasign upon Taylor’s life and to pre- 
vent ultimate detection. When defendant arrived at the 
place where Taylor stood on guard and alone he, without 
a word, drew a knife and plunged it into his throat. Taylor 
turned quickly and apparently tried to escape by running 
up the stairway, but defendant, before his victim's flight 
was fairly begun, again stabbed him twice in the back and 
once in his left arm. Taylor did not quite reach the land- 
ing at the head of the stairs, and when he was almost at the 
top he turned slightly to one side and, sinking down, he 
rolled down the stairway to the landing below. Defendant 
stood for a little while looking at Taylor lying at his feet 
and then turned away and deliberately walked to his cell. 

Very soon afterward Elmore went on his way to his own 
cell. He testified: “I got to my cell, and he (defendant) 
was standing there in his door, and the only thing I heard 
him say was that he did not have nothing to lose.” Sub- 
sequently, on the cross-examination, the witness testified 
that sometime before defendant stabbed Taylor, the time 
not being definitely fixed, he saw a knife in defendant’s 
hand, which was about eight inches long and made out of 
a new file. The knife which was described by the witness 
corresponds with .the description of the knife which is in 
evidence and which was found concealed in a broom in de- 
fendant’s cell within less than an hour after Taylor was 
killed. Albert Bell, an inmate, and two or three others 
_ lifted Taylor from where he lay at the foot of the stairway 
to carry him to the prison hospital, but when they reached 
the penitentiary office he was dead. 

R. T. Ritchie is an inmate who saw defendant standing 
in his cell door almost immediately after the killing. He 
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testified: “TI looked around and King was standing in his 
door, and I walked over to King. I says, ‘What is the 
trouble, King? He said, ‘I just killed one of them 
that sent me to the hole (the solitary cell) the other day, 
and I am going to get the other one as soon as he gets to 
this cell?” ” On the cross-examination Ritchie testified that 
defendant’s language was: “Q. Now, somebody ran by 
and said that Taylor has been- killed? A. Yes, sir. Q. And 
you walked right over to King’s door? A. Yes, sir. Q. Did 
they say King has killed Taylor? A. Yes, sir. Q. You 
went right over to King’s door, and you said, ‘King, what 
is the matter” A. Yes, sir. Q. And-King said, ‘I have just 
killed one of those for putting me in the hole? A. 
Yes, sir. Q. And ‘there will be another one up pretty quick 
to search my cell and I will kill him?’ <A. Yes, sir. * * * 
Q. Had you ever seen King have a knife? A. Well, yes. 
*** Q. Now, describe the knife you saw King have; well, 
just a minute—when did you see King have a knife? A. 
Three or four weeks before that. Q. What kind of a knife? 
A. Oh, a knife about like that. Q. How long, how big a 
knife? A. I don’t know, a knife made out of—it looked 
like a piece of iron or something on there.” 

The prison physiciau testified that he saw defendant in 
his cell before he was taken to the warden’s office and very 
soon after Taylor’s death. He testified: ‘When we visited 
his cell first, he was sitting in a chair in his cell reading a 
newspaper, apparently very much unconcerned and cool. 
That was what aroused our suspicion.” He further testi- 
fied that defendant was the only man in the cells who was 
not standing and looking out between the bars as he and 
one or two others approached. The doctor said that on a 
subsequent occasion defendant admitted that the knife was 
his, but protested that he did not know how it came to be 
smeared with blood, nor did he know how certain spots of 
fresh blood happened to be on one of his shoes. The blood- 
stains on the knife and the blood-spots on defendant’s shoe 
were pointed out by the doctor at the trial. 

Marion Jones is a prison employee. He identified the 
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knife in evidence as the one that he found concealed in a 
broom in defendant’s cell in the evening after Taylor was 
slain.: He said that when the knife was found it was 
stained with blood. Jones also testified that some time 
afterward he heard defendant say to a convict named 
Anderson, in the solitary cell, that “We will expect to go 
to the chair in about a month. Anderson says, ‘How is 
that, King?’ Jing replied, saying, ‘I bumped off Taylor 
today.’ ”’ On cross-examination Jones testified that, when 
he saw defendant in the evening just after the killing, he 
was calm, cool, collected and deliberate. 

Charles Burns is a penitentiary employee. He said that 
he heard King talk in the solitary cell to a convict named 
Smith the morning after Taylor was killed. He testified: 
“A. Why, Smith asked King who found Taylor. He said 
he did not know; he said it was some slim fellow, and he 
says, ‘Well, where was you, that you could not see who it 
was?’ He says, ‘I was in my cell planting my (knife) 
chisel.’ Q. Did you hear anything more? A. Yes, sir; he 
then asked him where he found it. He said they found it 
in a broom; * * * he did not have any chance to ditch it 
any place else. Q. Did you hear him say anything else? 
* ** A. Oh, yes, sir; I heard him ask him how many times 
he had to hit him; he says, ‘How many times did you hit 
him, King?’ He says, ‘three.’ ” 

In less than an hour after the homicide defendant was 
hurriedly rushed by two or more of the guards into a con- 
venient office or room at the penitentiary. The news of 
the tragedy having spread, they were almost immediately 
joined by a numerous company of persons, amongst whom 
were four or five peace officers, and some of these occupied 
positions of great responsibility. But, of course, none of 
these men were in any way connected with the prison nor 
with its management. The avowed object of the assem- 
blage, to which we have referred, was to obtain a confes- 
sion from defendant, but in spite of coarse epithets, in- 
timidation and threats he repeatedly protested his inno- 
cence. 
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While the inquisition was in progress, for so indeed the 
unusual proceeding may well be named, some of those who 
participated in it, and while he was seated in a chair, bru- 
tally and repeatedly struck defendant in the face with 
clenched fists and otherwise maltreated him. Finally, one 
of the prison guards, with an oath and a vile epithet, pro- 
posed that defendant be taken out and hanged unless he 
confessed. It is almost ueedless to say that, up to this 
time, neither the warden nor the deputy warden were pres- 
ent, and it may here be added that all the guards who par- 
ticipated in the affair were discharged the next day by 
the warden. However, at about the time the boastful 
threat was made that defendant be executed, the deputy 
warden entered the room and, throwing one of the offend- 
ing inquisitors aside, and with the remark that they must 
quit the “rough stuff,” he immediately put an end to the 
cowardly proceeding. 

The deputy warden at once took defendant alone to the 
prison library, where he told him that he would not talk 
to the men who had been abusing him, but that he would 
tell the deputy the truth if he would only sce that the 
law took its course. The statement or written confession 
which is in evidence, which was subsequently obtained by 
the deputy warden, the deputy county attorney, and others, 
was afterwards written down. But it was not signed by 
defendant at the time nor until two days thereafter, 
namely, May 13, when, after he had two days for reflection, 
and after reading it, he signed it at the courthouse declar- 
ing, in the presence of witnesses, that the statements there- 
in made were voluntary and that the signing was volun- 
tary. 

The statement consists, in very large part, of a detailed 
account of defendant’s life and his varied experience in 
different parts of the country, which need not be here re- 
produced. When fully analyzed, so far as it has to do with 
the commission of the offense with which he is charged, 
the statement, except as to details which are elaborated 
at needless length, is substantially a repetition of the ad-- 
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mission of guilt which defendant had already made to 
Ritchie, whose evidence has been hereinbefore noticed, and 
confirms the boast that Jones and Burns, penitentiary em- 
ployees, overheard defendant make to fellow convicts with 
respect to the killing and some of the incidents connected 
with it. But before he made the statement in question, and 
before he signed it, he was very properly cautioned that it 
might be used against him at the trial. At most, when 
considered as evidence, the statement, omitting immaterial 
verbiage, may fairly be said to be merely cumulative. 

At the courthouse, at the time of the signing, defendant 
appears to have been entirely composed and was, of course, 
in no fear of personal violence. The record does not sus- 
tain the argument that the statement in question was ob- 
tained through the hope of immunity or the fear of punish- 
ment. On the contrary defendant refused, as we have 
seen, to confess or to make any admissions while the gruel- 
ling tactics of the inquisitors were in progress. We hold 
that the admission of defendant’s statement in evidence 
does not constitute reversible error. Grammer v. State, 
103 Neb. 325. 

Counsel argue that the court erred in refusing to give 
three instructions requested by defendant with respect to 
the credit that the jury should give to the written confes- 
sion. Error cannot be predicated on the ruling complained 
of, in view of the court’s instruction that defendant’s con- 
fession and admissions alone would not warrant a convic- 
tion, but that they must be corroborated by competent evi- 
dence before he could be found guilty. That it was so cor- 
roborated sufficiently appears. 

Objection is made, too, that defendant was handcuffed 
when he signed the statement But in view of his then 
very recent conduct and a former attempt to commit great 
bodily injury upon Taylor when he was armed with a knife, 
it is not surprising that, within the bounds of humanity, 
reasonable precaution for personal safety should be taken. 

Defendant interposed the defense of insanity. Some of 
the witnesses called by the parties were distinguished 
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alienists. Some were laymen. The evidence was not har- 
monious. But there was competent evidence going to show 
that defendant was sane. And counsel for defendant con- 
cede that some of the state’s evidence on this point was com- 
petent. Insanity is, of course, a question of fact for the 
jury and not for the court. Larson v. State, 92 Neb. 24. 
However, it is argued that the jury were not properly in- 
structed on this question. Defendant tendered several in- 
structions and one so tendered was given. The others 
were properly refused, for the reason that the instructions 
which were given covered substantially all the material 
points which were raised in the tendered instructions. We 
do not find reversible error with respect to instructions 
given or refused. 

Counsel contend that defendant was prejudiced by the 
court’s ruling on the qualification of jurors. They insist 
that certain jurors were accepted, after defendant’s per- 
emptory challenges were exhausted, who were disqualified, 
and contend that such jurors had formed an opinion re- 
specting the merits of the case from reading accounts of 
the homicide in the newspapers, or from talking with 
others about it soon after its occurrence. But it does not 
appear that any of the so-called opinions or impressions. 
were created in the minds of the prospective jurors by talk- 
ing with persons who held themselves out to know the facts. 
or with persons who were witnesses, nor had any members 
of the panel read an account of the evidence in newspapers. 
or elsewhere. The jurors who were accepted, and it may 
be added those who were rejected by peremptory challenge- 
as well, testified, in substance, that they felt able, notwith- 
standing such impression or opinion, to render a fair and 
impartial verdict on the evidence submitted under the in- 
structions of the court. 

Questions relating to the impaneling of a jury, their 
qualifications, and the like, are discussed at some length 
in Bazter v. People, 3 Gil. (Ill.) 368. At page 377, it is. 
said: 

“Most jurors, when first inquired of as to their opinions. 


VoL. 108) JANUARY TERM, 1922. 437 


King v. State, 


have not been in the habit of carefully analyzing their 
minds on the subject, and the first answer which they give, 
especially to questions ingeniously framed to elicit a de- 
sired reply, may be very far from giving the true state of 
the juror’s mind. Hence, it is not uncommon to observe, 
during the examination of the counsel on either side, the 
most palpable contradictions in the expressions used by 
jurors in giving the extent of their opinions, and that too 
by men of intelligence and integrity. It often happens that 
a juror may suppose that his belief in the existence of a 
certain fact, will constitute an opinion, when in truth it 
may be necessary to establish a great many other facts, be- 
fore the guilt or innocence of the party could be estab- 
lished. A man may be charged with murder, and a juror 
may have no doubt but the person alleged to be murdered, 
was killed, and that the accused killed him, and yet have 
no sort of an idea whether the homicide were justifiable, 
excusable or felonious. No one will pretend that such a 
juror has an opinion of the guilt or innocence of the ac- 
cused. If such opinions were to disqualify jurors, it would 
in very many, if not in a majority of instances, be utterly 
impossible to get a jury in these cases.” 

Section 468 of the Criminal Code, now section 9109, Rev. 
St. 1918, is an act which has to do with the selection of 
jurors in criminal cases. The act is construed in Curry v. 
State, 5 Neb. 412. We think the present case comes within 
the rule there announced. The Bazter case is cited with 
approval in the Curry case and, among other things, we 
there said: , 

“Tf, upon examination of a juror, it is shown that he has 
an opinion, founded upon rumor, newspaper reports, or 
hearsay, and it shall satisfactorily appear that the charac- 
ter of such opinion is such that it will not interfere with 
his rendering an impartial verdict, it is not error to admit 
him to the jury. Loose and unguarded expressions made 
by persons at the time the offense is committed and not 
thought of afterwards, are entitled to very little, if any, 
weight, as objections to a juror.” 
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We adhere to the rule announced in Curry v. State, 5 
Neb. 412. Abuse of discretion does not appear in the 
court’s ruling in the respects noted. 

Defendant complains of two photograph exhibits. Both 
were taken shortly after Taylor died. They show the loca- 
tion of the wound in the throat and of the wounds in his 
back and in his left arm. The argument is that they were 
introduced by the state for no other purpose than to inflame 
the minds of the jurors, and that “the offer constituted 
misconduct, to which the defendant took exception.” Coun- 
sel argue that the same rule should apply to the introduc- 
tion of photographs which has been applied to the flaunting 
of blood-stained garments before the jury. 

There appears to be a recognized distinction in this class 
of cases with respect to the probative value of a photo- 
graph which accurately shows the location of the wound 
which caused death and the exhibition of garments which 
are stained with blood, unless, indeed, in the latter case it 
may be deemed expedient to introduce such exhibit to show 
the extent of the loss of blood of the deceased person. But, 
so far as the objection may apply to the facts before us, 
it must be borne in mind that, defendant having pleaded 
“not guilty,” every issue in the case was thereby contro- 
verted and it was then incumbent on the state to introduce 
the best evidence within its power to controvert the plea 
and prove defendant’s guilt. The state did nothing more 
than that. The pictures are not inflammatory. They are 
mere silent witnesses which show at a glance the location 
of the wounds. People v. Elmore, 167 Cal. 205; Franklin 
uv. State, 69 Ga. 36; People v. Lee Nam Chin, 166 Cal. 570. 

In 2 Wigmore, Evidence, sec. 1157, with respect to the 
introduction in evidence of material objects, and nonver- 
bal testimony generally, it is observed that the objection 
in the vast majority of instances is frivolous and that such 
objections have almost invariably been repudiated by the 
courts. With respect to the introduction of photographs 
the same author makes this observation: 

“Tf a qualified observer is found to say, ‘This photograph 
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represents the fact as I saw it, there is no more reason 
to exclude it than if he had said, ‘The following words 
represent the fact as I saw it,’ which is always in effect the 
tenor of a witness’ oath. * * * Such a rule (for rejection 
of a photograph) may be justified as an application of the 
general principle permitting the rejection of cumulative 
testimony; but not otherwise. The judge may properly 
warn the jury as to the peculiar deceptive possibilities of 
photographs, just as he may remind them of the possibili- 
ties of perjury for interested witnesses and others; but 
this is all; and this sufficiently protects the opponent, 
siuce he has an equal if not a greater opportunity of ex- 
posing photographic perjury than of exposing other sorts.” 
1 Wigmore, Evidence, sec. 792. 

“A photograph proved to be a true representation of the | 
persou, place, or thing which it purports to represent is 
competent evidence of anything, of which it is competent 
and relevant for a witness to give a verbal description.” 
16 C. J. 744, sec. 1528. 

It is not to be inferred from our ruling in respect of the 
written statement or confession, which is in evidence, nor 
from anything we have said, that we condone the behavior 
of those who made an attempt, which was at once inglori- 
ous and deservedly futile, to extort a confession from de- 
fendant by the reprehensible methods employed on the 
night of the murder. The outrageous conduct of the 
parties implicated in that proceeding meets, as of course 
it must, with our disapproval and is censured and con- 
demned by the court. To be sure the community was much 
disturbed at the thought of the untimely end which so re- 
cently befell a subordinate state officer at the hands of an 
assassin, and he a ward of the state. But that is not the 
slightest excuse for an exercise of the methods which were 
practiced by the defendant’s inquisitors just before the 
timely arrival of the deputy warden. The entire proceed- 
ing was an exhibition of brutal force. Such a spectacle 
does not demonstrate the possession of a spirit of real 
bravery and real heroism. It demonstrates the opposite. 
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Valor does not find expression in conduct so unseemly. 

It is fortunate for the ends of justice that a confession 
was not extorted from defendant by the crude means which 
were employed. A confession so obtained and received in 
evidence would have caused a mistrial and a reversal of 
the judgment in a case where no cause exists for a reason- 
able doubt of defendant’s guilt. 

All of defendant’s assignments of alleged error in a 
voluminous record have been examined and we do not find 
reversible error. It follows that the judgment of the dis- 
trict court must be, and it hereby is, affirmed. Friday, 
June 9, 1922, between the hours of ten in the forenoon 
and four in the afternoon of that day, is fixed as the date 
and the hour on which the sentence of the district court 
shall be carried into effect. 

AFFIRMED. 


JAMES C, STORY, APPELLEE, V. FRANK SRAMEK, APPELLANT. 
Fitep Apri 19, 1922. No. 22078, 


Trial: SpreciaL FINDINGS: PowkEr or Count. “When the special find- 
ing of facts is inconsistent with the general verdict, the former 
controls the latter, and the court may give judgment accordingly.” 
Rev. St. 1913, sec. 7859. However, where the jury have been dis- 
charged and the special finding is inconsistent with the general 
verdict, it is error for the court to vacate and set aside the special 
finding and enter judgment upon the general verdict. 


AppEAL from the district court for Hitchcock county: 
CHARLES E. ELDRED, JupGE. Reversed. 


Walter D. James and Lambe & Butler, for appellant. 
J. F. Ratcliffe and Stewart, Perry & Stewart, contra. 


Heard before Mornissny, C. J., Lerron, ALDRICH and 
FLANSBURG, JJ. 


ALDRICH, J. 
In this cause of action, which is one at law, defendant ig 
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alleged to have agreed to put plaintiff in possession of cer- 
tain real estate and the growing crops thereon on March 1, 
1919. Defendant is alleged to have failed to keep the 
terms of said contract on his part. Plaintiff brings this 
action to recover damages for the breach thereof. The jury 
in its consideration of this matter brought in a verdict for 
the plaintiff in the sum of $1,240.86. The court submitted 
two interrogatories, which were answered by the jury as 
follows: (1) What do you find was the value on March 
1, 1919, of the crop of wheat on the land? Answer, $900. 
(2) What do you find was the value of possession of the 
land on March 1, 1919, without the wheat? Answer, noth- 
ing. Thereupon the plaintiff moved the court to vacate 
and set aside the special findings. This motion the,court 
sustained. The defendant’s motion for a new trial was 
overruled and judgment was entered on the general verdict 
for $1,240.86, and from this judgment appeal is taken. 

Now the question is: Did the court commit reversible 
error when it set aside these special interrogatories and 
entered judgment on the general verdict? This presents 
a fairly easy question for our consideration. 

An examination of section 7859, Rev. St. 1919, shows 
that what the court did in this matter in sustaining the 
motion of plaintiff is diametrically opposed to the pro- 
visions of the statute. That action of itself entitles de- 
fendant to a new trial. This theory of the case is upheld 
in the case of Culbertson Irrigating & Water Poier Co. v. 
Olander, 51 Neb. 539, The third paragraph of the syllabus 
meets the law question precisely us we have it in the in- 
stant case and is decisive of the situation here. It does 
not matter what citations there are on this point, they do 
not or cannot overrule the section of the statute which was 
enacted to afford relief for this situation when it would 
arise in the course of litigation, and it is this section of 
the statute which is decisive of this case under the facts. 
The plain remedy in this case, in our opinion, when such 
an inconsistency between the general verdict and the spe- 
cial findings exists, is to grant a new trial. The issue in 
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this case is: Can a trial court vacate special findings of 
the jury and then enter up judgment upon the general ver- 
dict? This is what led the court to commit reversible 
error. Stevens v. City of Logansport, 76 Ind, 498. That 
case was cited with approval in Kafka v. Union Stock 
Yards Co.,78 Neb. 140. These cases are entirely consistent 
with the provisions of the statute. 

Under the facts and evidence as submitted, we must re- 
verse this case and remand it for further disposition, for 
the reason that the court accepted a verdict brought about 
by violation of the provisions of section 7859, Rev. St. 1913. 

REVERSED AND REMANDED. 


Mary PULLIAM, ADMINISTRATRIX, APPELLEE, V. GUSTAF FE. 
MILLER, APPELLANT. 


Fitep Aprit 19, 1922. No. 21890. 


1. Negligence: PLEADING: ADMISSIBILITY OF EVIDENCE. Where a 
petition charges specific grounds of negligence as a basis for re- 
covery, and also contains a general allegation of negligence on the 
part of the defendant in causing the damage, and where no motion 
for a more specific statement is filed, it is competent under the 
general allegation of negligence to offer evidence of any fact which 
contributed to the injury. 


SAFETY APPLIANCES. The law does not require the owner 
of machinery to use the most approved appliances to prevent in- 
jury or damage. It is sufficient if he uses machinery which is 
generally used for the same purpose, and which is reasonably safe 
when operated in the customary manner. 


QUESTION For JuRY. Under the facts as disclosed in the 
opinion, it was for the jury to determine whether the manner of 
the operation of the tractor engine was negligence, and also 
whether it was negligence to use the tractor engine, under all the 
circumstances. : 


APPEAL from the district court for Hitchcock county: 
Hanson M. Grimes, JUDGE. Affirmed. 


John F. Cordeal, for appellant. 
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C. W. Meeker and Stewart, Perry & Stewart, contra. 


Heard before LETTON, DEAN and Day, JJ., ALLEN and 
BEGLEY, District Judges. 
Day, ed. 


Plaintiff recovered a judgment against the defendant for 
$963 as damages for having negligently destroyed by fire 
3014 acres of growing wheat owned by the plaintiff’s in- 
testate. The defendant appeals. 

It appears from the record that on July 15, 1919, at 
about mid-afternoon, the defendant was engaged in har- 
vesting a field of wheat owned by him, using for that pur- 
pose a combined harvester-thresher propelled by a tractor 
having as its motor power a gasoline engine. This har- 
vester-thresher, as the name indicates, cut and threshed 
the grain as it moved along. On the under side of the 
tractor, and connected with the cylinder by a short pipe, 
was the muffler drum, approximately 16 inches long and 18 
inches in diameter. Connected to the muffler drum, and 
extending downward, was a short pipe, known as the “ex- 
haust pipe.’ This pipe was about 3 inches in diameter 
and 6 inches long, its lower end being within 18 inches 
from the surface of the ground. The exposed end was 
covered with a cap. Several slits or openings were cut 
in this pipe for the purpose of allowing the gases from 
the engine to escape. During the progress of the work the 
tractor was stopped for the purpose of oiling some of the 
bearings, and in cranking the engine to start the tractor 
there was an explosion in the muffler drum which shot out 
a flame through the slits of the exhaust pipe and ignited 
the stubble underneath the tractor. The defendant had 
-been operating the tractor by the use of kerosene, but at 
the time he was cranking the engine he was priming it with 
gasoline. At the time of the fire defendant had the ma- 
chine adjusted so as to cut only the heads of the growing 
grain, leaving a stubble estimated by the witnesses at from 
12 to 20 inches high. There is a dispute between the plain- 
tiff’s and defendant’s witnesses as to the nature of the 
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wind at the time. All agree that it was blowing from the 
south, plaintiff's witnesses saying that there was consider- 
able wind, and defendant’s witnesses testifying to the effect 
that it was a slight wind, but that after the fire had started 
the wind raised. The wheat field of the plaintiff’s intestate 
was immediately north of the defendant’s field, being sep- 
arated therefrom by the highway. The place where the 
fire started was approximately a quarter of a mile from 
the wheat field of the plaintiff’s intestate. Notwithstand- 
ing the efforts made by the defendant and his men em- 
ployed on the machine, together with the assistance of 
neighbors, to extinguish the fire, it spread into the wheat 
field of the plaintiff’s intestate and destroyed 30 and a frac- 
tion acres of the wheat just ripe for harvest. It further 
appears that the defendant was inexperienced in the use 
of a tractor, having operated one but a few days prior to 
the fire. There is also proof on behalf of the plaintiff, 
denied by the defendant, that he had on the day before the 
fire used a piece of sheet iron as a spark arrester under- 
neath the exhaust pipe, but that it had come off and that 
he had not replaced it. 

A large number of errors are assigned for a reversal of 
the judgment, but it seems unnecessary that all of them 
should be considered. At the outset there is a sharp con- 
flict between the parties as to the grounds of negligence al- 
leged in plaintiff’s petition. Defendant admits that two 
grounds of negligence are well pleaded, namely: First, 
that the defendant was negligent in failing to have the ex- 
haust pipe of the tractor properly protected with a spark 
arrester or some other safety appliance to prevent the ex- 
‘haust from the engine from igniting the stubble; and, 
second, in negligently permitting the fire to spread after it 
was started, and allowing it to spread to the wheat field of 
the plaintiff’s intestate. It is now urged by the defendant 
that it was error to permit the introduction of any evidence, 
or to instruct the jury, upon any other theory than that set 
forth in the two grounds of negligence above indicated. 
On the other hand, it is contended by the plaintiff that, in 
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addition to the specific grounds of negligence pleaded, 
there was a general charge in the petition that the defend- 
ant negligently and carelessly started the fire, and under 
this general allegation it was proper to introduce evidence 
as to the manner of operating the tractor in starting it, as 
well as of the general circumstances under which it was 
then being used. The two grounds of negligence, to which 
reference has been made, are very clearly stated in the 
petition, and, in addition thereto, there is a clause which 
reads as follows: “While said defendant was so harvest- 
ing his said wheat on said northeast 14, * * * as aforesaid, 
by his negligence and carelessness and failure to provide 
proper protection and spark arresters, * * * started, set 
and kindled, and caused a fire to catch in said stubble.” If 
the pleader had alleged, “by his negligence and careless- 
ness in failing to provide proper protection and spark ar- 
resters, etc.,”” then it would seem to be a fair interpreta- 
tion of the petition to say that this clause referred back to 
the first ground of negligence pleaded, but by the use of 
the conjunction “and” in the clause of the petition, it ap- 
pears that a wider meaning was intended. The phrase, 
“and failure to provide proper protection and spark ar- 
resters,” in the clause above quoted, is parenthetical, so, 
reading the petition and giving to it a liberal interpreta- 
tion, and stripping it of all unnecessary words, it is a 
charge that the defendant negligently and carelessly set 
and kindled a fire in the stubble. It is now well settled 
that a general allegation of negligence is good as against 
a demurrer, and under such an allegation evidence of any 
fact which eontribnted to the injury sued for is competent 
and relevant. Omaha & 1. y. &. Co. v. Wright, 49 Neb. 
456; Omaha & R. V. R. Co. v. Crow, 54 Neb. 747; Union 
P. R. Co. v. Vincent, 58 Neb. 171; Chicago, R. I. & P. R. 
Co. v. O'Donnell, 72 Neb. 900. No motion was made to 
make the petition more definite and certain, and the gen- 
eral allegation of negligence must be held sufficient. Union 
P. R. Co. v. Vincent, 58 Neb. 171. It would seem, there- 
fore, that there was no error in admitting evidence tending 


446 NEBRASKA REPORTS. [Vou. 108 


Pulliam vy. Miller. 


to show negligence in the manner of operating the tractor, 
or its operation, in view of the circumstances then present. 

Complaint is made of the giving and refusal of certain 
instructions. It may be said that at least one of the in- 
structions given is much too favorable to the defendant. 
Others seem to favor plaintiff. They are somewhat con- 
fusing and uncertain; but, when considered as a whole in 
connection with the facts in evidence, we believe defendant 
was not prejudiced by the giving or refusal of any of them. 
Defendant was a man unaccustomed to the use of a trac- 
tor; the exhaust pipe, according to the defendant’s son, 
who measured the distance, was only 18 inches from the 
ground; the stubble which was so dry that the grain was 
threshed as it was cut, was admitted by defendant to be 
12 inches high, and another witness testified it was from 
.16 to 20 inches high; so that the end of the exhaust, from 
which sparks or flame might be and were driven by an ex- 
plosion, was in close proximity to, and in fact right among, 
the dry stubble. These facts of themselves, it seems to us, 
are sufficient to establish in the minds of reasonable men 
that the defendant was negligent in placing a machine of 
such nature in such an environment. 

There can be no doubt of the right of a farmer to use a 
gasoline engine in aid of husbandry, and in such: case the 
Jaw does not require that he use machinery of the most 
approved type. It is sufficient, as against the charge of 
negligence in the use of a machine, that it is of a type which 
is in general use for the same purpose, and which experi- 
ence has shown is reasonably safe when operated in the 
usual and customary manner. We do not wish, however, to 
be understood as holding that the use of appliances and 
machinery such as are in general use in a like or similar 
business, and which are reasonably safe when operated in 
the customary manner, is, under all circumstances, a com- 
plete defense. On the contrary, we think there may be cir- 
cumstayces under which a proper machine or other instru- 
mentality being used in the customary manner may never- 
theless make its use negligence. Under ordinary circum- 
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stances the smoking of a pipe is not regarded as a negli- 
gent act, but the smoking of a pipe in a powder factory 
would be regarded as negligence in the extreme. 

The manufacturer of the tractor probably did not con- 
sider that it would be used with the exhaust in such close 
proximity to such an inflammable substance as dry stubble. 
The tractor was of the usual and ordinary manufacture, 
and would probably have been perfectly safe if used in a 
place where the attending circumstances did not present 
such a dangerous combination. The evidence is undisputed 
that the fire originated directly under the tractor after an 
explosion, and the jury were justified in finding for plain- 
tiff. In fact, it seems to us no other conclusion was war- 
ranted by the evidence. 

It is also urged that the instruction on the measure of 
damages is wrong, in that it fails to take into account the 
cost of harvesting, threshing, and transporting the grain 
to market. The instruction is not entirely clear. The gen- 
eral rule is that the measure of damages for the destruction 
of a growing crop is the value thereof in the condition in 
which it exists at the time of its destruction. Morse v. Chi- 
cago, B. & Q. R. Co., 81 Neb. 745. In case the crop is ma- 
tured the value is usually proved by showing the market 
value, less the necessary cost of harvesting, threshing, and 
transporting to market. In the present case there was 
testimony tending to show that the wheat was worth $2 a 
bushel, and that the field would yield 20 bushels an acre. 
While there is testimony as to the cost of threshing the 
wheat, there was none as to the cost of transporting it to 
market. The verdict was for $1,092. The trial court or- 
dered a remittitur of $129, which was filed. While it is 
not clear why the trial court ordered this remittitur to be 
filed, in all probability the cost of transporting the wheat 
to market was the principal factor considered, 

AFFIRMED. 
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NEBRASKA DISTRICT OF EVANGELICAL LUTHERAN SYNOD 
ET AL., APPELLEES, V. SAMUEL R. MCKELVIE ET 
AL., APPELLANTS. 


Furep Apri 19, 1922. No. 22424. 


1. Schools and School Districts: Foreign LANGuacE Law: ConNstTI- 
TUTIONALITY, The statute (Laws 1921, ch. 61), relating to the 
teaching of foreign languages, is a reasonable exercise of the police 
power and {is not unconstitutional, as being in violation of either 
the state or federal Constitution. 


2. : : . In its operation it does not deprive 
any person of life, liberty or property without due process of law, 
nor does it deny the equal protection of the law; nor is it invalid, 
as a restriction upon the freedom of religious worship, nor as an 
unwarranted interference with the giving of religious instruction. 


: : The title of the act, declaring that all 
school branches are to be taught in the English language, is suf- 
ficiently broad to cover provisions regulating and prohibiting the 
teaching of foreign languages. Such provisions are germane to the 
subject-matter expressed in the title and are reasonably calcu- 
lated to aid in carrying out the expressed object. 


APPEAL from the district court for Platte county: Frep- 
ERIck W. BUTTON, JupDGE. Reversed and dismissed. 


Clarence A. Davis, Attorney General, Mason Wheeler, 
Charles 8. Reed and Otto F’. Walter, for appellants. 


Sandall € Wray, A. F. Mullen and Albert & Wagner, 
contra, 


Joseph T. Votava, Earl M. Cline, Guy C. Chambers, Pit- 
ser, Cline & Tyler, Robert G. Simmons, Brogan, Ellick & 
Raymond, Fred W. Ashton, Sackett & Brewster, Edward P. 
McDermott, Holmes, Chambers & Mann, T. J. McGuire, 
Hastings, Ritchie, Mantz & Canaday, Spillman & Muffley 
and Mothersead & York, amici curie. 


Heard before Morrissey, C. J., Rose, DEAN, ALDRICH, 
Day and FLANSBURG, JJ. 
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FLANSBURG, J. 

This is an injunction proceeding brought to test the con- 
stitutionality of the statute (Laws 1921, ch. 61) relating 
to the teaching of foreign languages. Without passing up- 
on the propriety of the form of action pursued, we find that 
the questions presented are largely controlled by the de- 
cision in Meyer v. State, 107 Neb. 657, upholding a similar 
statute enacted in 1919. 

The 1921 statute, after declaring that the English lan- 
guage shall be the official language of the state and that 
the common school branches shall be taught in that lan- 
guage, provides: 

“Section 2. No person, individually or as a teacher, 
shall, in any private, denominational, or parochial or pub- 
lic school, teach any subject to any person in any language 
other than the English language. 

“Section 3. Languages other than the English language 
may be taught as languages only, after a pupil shall have 
attained and successfully passed the eighth grade as evi- 
denced by a certificate of graduation issued by the county 
superintendent of the county or the city superintendent 
of the city in which the child resides. Provided, that the: 
provisions of this act shall not apply to schools held on 
Sunday or on some other day of the week, which those hav- 
ing the care and custody of the pupils attending same con- 
scientiously observe as the Sabbath, where the object and 
purpose of such schools is the giving of religious instruc- 
tion, but shall apply to all other schools and to schools held 
at all other times. Provided, that nothing in this act shall 
prohibit any person from teaching his own children in his 
own home any foreign language.” 

The law is not directed at the teaching of the German 
language only, but applies to all foreign languages. 
The so-called ancient or dead languages, not being, strictly 
speaking, foreign languages, obviously do not come within 
the spirit or the purpose of the act, . 

The objections raised resolve themselves into one ques: 
tion: Is the enactment a proper police regulation, reason- 
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ably calculated “to promote the health, peace, morals, edu- 
cation or good order of the people,” and therefore a regu- 
lation excepted from the scope of the constitutional pro- 
visions, both state and federal, which prohibit the taking 
of life, liberty or property without due process of law, and 
which guarantee the equal protection of the law, and pre- 
serve the right of freedom in religious worship? 

The reasons found by the legislature for this enactment, 
we believe, are set out in our opinions in Nebraska District 
of Evangelical Lutheran Synod v. McKceivie, 104 Neb. 93, 
and Meyer v. State, supra. The legislature intended that 
the English language should become the universal lan- 
guage of the state; that children of foreign parentage 
should be so reared and educated that English would come 
to be their natural language and the language which they 
would continue to use. Children of foreign parentage, 
first starting to school, are able to speak the language of 
their parents. That language is at that time the one nat- 
urally favored by them. The requirement, that children 
who have not passed the eighth grade shall in language 
study apply themselves exclusively to the English lan- 
guage, so that English shall be mastered and become the 
more favored one, we are not ready to say is a measure 
more stringent than is warranted, nor that the legislature 
has acted without reason and in a purely arbitrary man- 
ner. The Jaw does not create an absolute prohibition 
against the learning of a foreign language. It only post- 
pones and regulates that teaching. There is no curb on 
knowledge. Such children have a sufficient task to master 
English in what time and opportunity is available to them 
for language study. When the child becomes sufficiently 
versed in English, which, in the eyes of the law, is when 
he has passed the eighth grade, and has received the in- 
struction in English which necessarily goes with that ex- 
tent of education, when that language has become his lan- 
guage, then he is free to study whatsoever language he 
pleases. The statute was enacted in a jealous regard to 
further and assure the universal use of English, and, as 
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a means to that end, to curtail, so far as could reasonably 
be done, the rearing of children of foreign parentage in 
the language of their parents. As pointed out in the Meyer 
case, in operation the law will be recognized as a restraint 
almost entirely and alone by the foreign element of our 
. population. It is true, in some instances, that there may 
be other persons who will desire to have their children. in- 
structed in a foreign langnage before the children have 
passed the eighth grade, but the reasonableness of the law 
is to be determined by the general class upon which it oper- 
ates, and the general object and remedy sought to be at- 
tained, and individual rights must yield to the general 
public benefit. 

The pleadings in this case show that both the intervener, 
as well as other parents of children of the schools, affected 
by this act, have a knowledge of the English language, as 
well as a knowledge of the language of their own country; 
that their knowledge of English, though sufficient for busi- 
ness transactions, is so limited that they are unable to im- 
part religious instruction to their children, and are unable 
to conduct religious worship in English. This is the very 
condition the legislature seeks to change. The whole ob- 
ject and purport of the law is to the end that it will bring 
about a condition where the English language will be the 
favored one. 

It is claimed that the law is discriminative. It applies, 
however, to all schools generally. It covers all of the 
schools where, it is well known, children now receive their 
education. It operates equally upon all children who have 
not had an eighth grade education and a knowledge of Eng- 
lish which will be consequent therefrom. Private instruc- 
tion by a hired tutor, whether within or without the scope 
of the law, is instruction which is negligible in its extent. 
In either event, the law operates in that matter without 
discrimination. The use and resulting knowledge of a for- 
eign language in the home is not restricted, nor is instruc- 
tion there prohibited. The exception of Sabbath schools 
from the law has been placed there with the evident pur- 
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pose of preventing interference with religious exercises. 
It is not essential to the validity of the law that it should 
be a complete and absolute prohibition against the teaching 
of foreign languages, It was not intended to be such. The 
law is a regulation of such teaching, and not a prohibition. 
The qualifications made are not without reasonable basis, | 
and cannot be said to be purely arbitrary. 

As was said in the case of Wenham v. State, 65 Neb. 394, 
404: “The members of the legislature come from no par- 
ticular class. They are elected from every portion of the 
state, and conie from every avocation and from all the 
walks of life. They have observed the conditious with which 
they are surrounded, and know from experience what laws 
are necessary to be enacted for the welfare of the communi- 
ties in which they reside. They determined that the law 
in question was necessary for the public good. * * * That 
question was one exclusively within their power and juris- 
diction and their action should not be interfered with by 
the courts, unless their power has been improperly or op- 
pressively exercised.” 

In the case of Barbier v. Connolly, 113 U. 8. 27, in speak- 
ing with regard to the exercise of police power, the court, 
referring to the Fourteenth Amendment of the Constitu- 
tion of the United States, said (p. 31): “But neither the 
amendment—broad and comprehensive as it is—nor any 
other amendment, was designed to interfere with the power 
of the state, sometimes termed its police power, to pre- 
scribe regulations to promote the health, peace, morals, 
education, and good order of the people. * * * Regulations 
for these purposes may press with more or less weight upon 
one than upon another, but they are designed, not to im- 
pose unequal or unnecessary restrictions upon any one, but 
to promote, with as little individual inconvenience as pos- 
sible, the general good. Though, in many respects, neces- 
sarily special in their character, they do not furnish just 
ground of complaint if they operate alike upon all persons 
and property under the same circumstances and conditions. 
Class legislation, discriminating against some and favoring 
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others, is prohibited, but legislation which, in carrying out 
a public purpose, is limited in its application, if within the 
sphere of its operation it affects alike all persons similarly 
situated, is not within the amendment.” 

It appears to us that the law is a reasonable exercise of 
the police power and is not unconstitutional, as in viola- 
tion either of the state or of the federal Constitution. In 
its operation it does not deprive any person of life, liberty 
or property without due process of law, nor does it deny 
the equal protection of the law. It does not interfere with 
religious liberty nor with the giving of religious instruc- 
tion. 

It is claimed that the portion of the act which is quoted 
in this opinion is not embraced in the title. The title of 
the act reads as follows: ‘An act to declare the English 
language the official language of this state, and to require 
all official proceedings, records and publications to be in 
such language and all school branches to be taught in said 
language in public, private, denominational and parochial 
schools; and to prohibit discrimination against the use of 
the English language by social, religious or commercial or- 
ganizations; to provide a penalty for a violation thereof; 
to repeal chapter 249 of the Session Laws of Nebraska for 
1919, eutitled ‘An act relating to the teaching of foreign 
languages in the State of Nebraska’ and to declare an 
emergency.” 

The title of the act is admittedly broad enough to cover 
a provision declaring that the English language cannot be 
taught by means of a foreign language, but plaintiffs con- 
tend that the title is not broad enough to cover a provision 
preventing the teaching of a foreign language in English. 
When we consider the object ot the statute, the distinction 
is somewhat refined. It is the employment of a foreign 
language in school which is manifestly aimed at. A foreign 
language cannot be taught without, in some degree, employ- 
ing that language in the teaching of it. The legislature 
could properly have defined language as a subject contem- 
plated to be within the scope of the phrase “all school 
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branches.” We cannot say that the legislature did not so 
use the phrase. The term “school branches” has no strictly 
limited meaning. Under the title of the act, no one denies 
but that it is proper to require that reading, writing and 
spelling shall be taught in English only. How, then, could 
a foreign language be taught, except in a very limited de- 

- gree, without teaching reading, writing, and spelling in 
that language? The means of teaching a foreign language 
are so interrelated with the problem of requiring all school 
branches to be taught in English, only, that a provision in 
the statute, regulating the teaching of foreign languages, 
seems to us to be entirely consistent with the subject as ex- 
pressed in the title, and a provision properly calculated to 
aid in carrying out the expressed object sought to be at- 
tained. 

The judgment of the lower court is therefore reversed 
and the action dismissed. 

REVERSED AND DISMISSED. 

Morrissky, C. J., dissenting. 

Chapter 61, Laws 1921, in the main, is calculated to pro- 
hibit and penalize the teaching, in a school, of languages 
other than English. The history of the ages dead and gone 
reveals that every forward step in science and philosophy 
met with opposition and oftentimes with persecution, but, 
notwithstanding this opposition, learning spread, the hu- 
man mind expanded, and knowledge of the arts and sci- 
ences reached the multitude. We have been wont to look 
upon the proscriptions of the past with charity because of 
the age in which they occurred, but, now, in the twenticth 
century, the majority opinion sustains a statute as a rea- 
sonable exercise of the police power that proscribes the 
teaching of modern languages, in a school, although it 
sanctions the teaching of such languages if done by a pri- 
vate tutor, or a parent, in the home. If the teaching of 
such languages is vicious and harmful, it must be so when 
done by a private tutor, or by a parent, in the home. If 
not hurtful to the state when taught by a private tutor or 
by a parent, in the home, how can it be said to be harmful 
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to the state when taught in a school, when such teaching 
is not permitted to impair the work of the child in the 
common branches of learning. I cannot regard as a rea- 
sonable exercise of the police power a provision which ar- 
bitrarily forbids the acquisition of useful learning—learn- 
ing that is not harmful in itself, learning that the well to 
do parent may employ a private tutor to impart to his 
child, or that the cultured parent may personally impart 
to his child, if not done in a school. The police power has 
never been held to extend to the prohibition of acts not in- 
jurious to society or which cannot reasonably be said to 
be harmful to the public welfare. It is an arbitrary classi- 
fication which reason will not support. The provision de- 
claring the English language to be the official language of 
the state and the provisions requiring the teaching of that 
language in all schools of the state are proper, and no per- 
son complains of them or questions their validity, but those 
provisions that prohibit the teaching of other languages, 
in a school, even though such teaching does not interfere 
with the school course prescribed by proper authority, in 
my judgment, violate the provisions of both the state and 
federal Constitutions. I, therefore, dissent from the hold- 
ing announced aud adhere to the opinion of this court in 
Nebraska District of Evangelical Lutheran Synod v. Me- 
Kelvie, 104 Neb. 93, and to the dissenting opinion in Meyer 
a, State, 107 Neb. 657. 


JAKE KAPLAN, APPELLANT, V. WILLIAM M. ‘GASKILL, 
APPELLEE. 


Fitep Apri 19, 1922. No. 22503. 


1. Master and Servant: WorKMEN’S CoMPENSATION AcT: CASUAL 
EMPLOYMENT. Where a person employed another to do some re- 
pair work and remodeling on his store building, which work it 
was contemplated would last ten days or two weeks, and when it 
was contemplated by the parties that the employee should continue 
working for such person in the repairing of a fence and building 
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of additional garages and in the erection of another building, which 
work it was expected would last throughout the summer, and where 
it was agreed that the employee should receive 75 cents an hour 
for seven and one-half hours a day, and should work five days a 
week, held, that such employment was not casual, within the mean- 
ing of that term as used in the workmen’s compensation law. 


APPLICATION. The workmen’s compensation law 
does not, as is manifest from its express terms, cover all labor, 
but only such labor as is performed in the usual course of some 
regular trade, business, profession or occupation of the employer. 


—:; Occupation. Where a person, engaged in the 
eoneral business of buying and selling junk and dealing in second- 
hand automobiles, owns a small store building and two or three 
houses, which he rents to tenants, held, that the labor or services, 
which were required to be furnished or performed by him in the 
handling of and caring for those properties, does not amount to 
a regular business or occupation, within the meaning of the work- 
men’s compensation law. 


The work rendered for such person by 
an eiiploses in the repair of one of such buildings is not work 
which is within the usual course of any regular business or occu- 
pation of such person, and the employee, in the performance of 
that work, does not come within the operation of the statute men- 
tioned. 


5. ; ——? . The business occupations, referred to in 
the ane: are the habitual or regular occupations that a person is 


engaged in with a view to winning a livelihood or gain. 
e 


APPEAL from the district court for Douglas county: 
CARROLL O. STAUFFER, JUDGE. Reversed and dismissed. 


J. E. Von Dorn, for appellant. 
R. B. Hasselquist, contra. 


Heard before DEAN, Rose, DAy and FLANsBURG, JJ. 


FLANSBURG, J. 

This was an action under the workmen’s compensation 
law. An award was granted to the employee, Gaskill, both 
at the hearing before the compensation commissioner, and 
also in the proceeding, later instituted, in the district 
court. From the decree in the district court, the employer, 
Kaplan, appeals. 
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The questions of law presented are whether or not the 
employment was “casual,” and whether or not it was an 
employment in the usual course of “the trade, business, 
profession or occupation” of the employer. 

The evidence in behalf of the employee is to the effect 
that Kaplan, the employer, was engaged in the business 
‘of buying and selling junk and dealing in second-hand 
automobiles, and that he owned two or three houses and 
a small store building. His wife also owned one residence 
property. All of these. properties, except one house, in 
which Kaplan and his wife lived, were occupied by tenants. 
In the middle of April, 1921, Mr. Kaplan employed Gaskill 
to work for him. He told Gaskill that he had some repair 
work and remodeling to do on the store building, and that 
he intended, later, to build or repair a fence, build some 
additional garages, and, should he be able to purchase a 
certain lot, expected to erect another store building. It 
was contemplated that the work which they were to imme- 
diately enter upon on the store building, being remodeling 
and repair work, would last ten days or two weeks. Mr. 
Gaskill, who was otherwise employed, in the early morn- 
ings, as a janitor, the testimony in his behalf shows, agreed 
to work for Kaplan at 75 cents an hour, seven and one- 
-half hours a day and five days a week; Mr. Kaplan not de- 
siring work done for him on Saturday, as that was the day 
which he observed as the Sabbath. Gaskill began work im- 
mediately, on April 19, and the work on the store building 
was practically completed on the 2d of May. On that day 
Kaplan asked that Gaskill should return the next day and 
-assist in moving an ice box, saying that he wished Gaskill. 
to bring some crowbars, and that he would call for him 
‘the next morning with his truck. The next morning they 
met, as arranged, and drove to the store building. The 
work of moving the refrigerator and of repairing damage 
_to the floor, which occurred as a result of that work, lasted 
-until noon. During that work, a splinter entered Gaskill’s 
thumb. An infection later followed and caused a per- 

‘manent injury. 
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The above testimony is not without conflict, but, since 
the evidence is sufficient to support such a state of facts, 
the judgment of the district court is decisive of those is- 
sues in favor of the employee, so far as the appeal in this 
case is concerned, for the judgment of the trial court has 
the same effect and binding force as the verdict of a jury. 

The two legal defenses, that the employee was engaged 
in casual employment and was acting outside of the usual 
course of the business of his employer, are, under the stat- 
ute as it stood prior to the 1921 amendment, defenses which 
are distinct and independent of one another, and must be 
considered separately. Petrow & Giannou v. Shewan, p. 
466, post. 

It does not appear that the employment was casual. That 
question is to be determined largely from the contract 
entered into between the parties. Western Union Tele- 
graph Co. v. Hickman, 248 Fed. 899; Oliphant v. Hawkin- 
son, 192 Ta. 1259. By that contract it was contemplated 
that the employee was to be employed continuously at a 
certain rate per hour, and for certain hours and days of 
the week, and for a period which might last practically 
the entire summer. The work was to be of a sufficient dura- 
tion to make it entirely practicable for the employer to take 
out insurance to protect both himself and his employee, 
or to serve and post notices of an election, on his part, to 
be governed by part I of the workmen's compensation act. 
One of the reasons that the casual employee was excepted 
from the operation of the compensation law was because 
of the impracticability of requiring the employer to take 
out insurance, or to take the necessary steps to reject the 
act in each individual instance of such entployment. 
Where it is contemplated by the parties, at the time of 
entering into their agreement, that the employment will 
last ten days or two weeks, and may and probably will 
continue several months, it certainly cannot be said to be 
a casual employment. In California the legislature has 
seen fit to declare that employment which continues for 
more than ten days shall not be considered casual. Ford 
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v. Industrial Accident Commisston, 200 Pac. (Cal. App.) 
667. 

The decisions of this court and of other courts, under 
circumstances where the employment is one which is con- 
templated to continue, as it does in this case, have held 
such employments to be regular, and not casual. Nedela 
v. Mares Auto Co., 106 Neb. 883; Thompson v. Tiss, 90 
Conn. 444; Scott v. Payne Bros., 85 N. J. Law, a aa 
fer v. De Gr ottola, 85 N. J. Law, 444, 

The next question presented is whether or not the em- 
ployment was in the usual course of the regular trade, 
business, profession, occupation or vocation of such em- 
ployer. The statute provides that the act “shall apply 
* * * to every employer in this state employing one or more 
employees, in the regular trade, business, profession or vo- 
cation of such employer” (Laws 1917, ch. 85, sec. 1), and 
further provides that the act “shall not be construed to 
include any person whose employment * * * is not in the 
usual course of the trade, business, profession or occupa- 
tion of his employer” (Laws 1917, ch. 85, sec. 4, subd. 3). 

It is argued that the act must be given a liberal con- 
struction, and to this we readily accede. But, as said in 
Ray v. School District of Lincoln, 105 Neb. 456, 461: “We 
have repeatedly given the act, as to the classes of workers 
brought within it, a liberal construction, but the rule, al- 
lowing a liberal construction of a statute, does not war- 
yant us in overriding its terns in order to widen the 
remedy or bring about objects or results not within its ex- 
pressed intent.” 

The act by its terms is confined to employees in the 
various kinds of business occupations, whenever such em- 
ployees are engaged in performing the usual services per- 
taining to that particular business or vocation. 

The fact that the employer, in this instance, was en- 
gaged in the business of buying and selling junk and in 
dealing in second-hand automobiles has no controlling in- 
fluence upon the question of whether or not he was en- 
gaged in the regular business or vocation of renting houses. 
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The act does not contemplate that a person can be engaged 
in only one regular business. He may be engaged in sev- 
eral. The question, then, of whether or not he was engaged 
in a regular business occupation in the holding and hand- 
ling of the properties in question, and whether or not the 
employee was engaged in the usual course of the duties 
which were within the scope of that business, must be de- 
termined entirely aside from the question of whether or 
not the employer was engaged in any other kind or nature 
of business, as well as aside from the question of whether 
the employment was casual. The compensation act was 
not intended to impose a charge upon the individual em- 
plover, but upon the industry or business or vocation in 
which he was engaged, on the theory that the industry 
could bear the loss resulting from personal injuries to its 
employees, and that the burden could be passed on to the 
patrons of that industry by charging up such losses to 
operating expense. The law was not intended to cover all 
Jabor, but, as is manifest from its express terms, only labor 
performed in the usual course of some regular business 
calling. In determining what was meant by the terms, 
regular trade, business, profession or vocation, this under- 
lying principle of the law should be kept in mind. The 
terms, trade, business, profession, vocation or occupation, 
all refer to business occupations, of one nature or another. 
It is not everything in which a person may happen to be 
employed, even though the undertaking may be carried on 
for profit, that may be said to be a business, vocation or 
occupation, within the meaning of the terms as used in 
the statute. Those terms imply a continuous or habitual 
course of dealing in certain transactions and a dealing to 
a sufficient extent as to so employ work and labor and 
service in the conducting of it that it can be said to be a 
regular occupation or business. As to what constitutes a 
regular business in any given case must of course depend 
upon the particular facts and circumstances in that case. 
No arbitrary or definite rule can be laid down which would 
describe the boundary between the doing of certain infre- 
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quent or isolated transactions for profit and the continuous 
and habitual carrying on of such transactions to such an 
extent as to amount to a regular business. In the inter- 
pretation of this statute it seems to us that we must take 
the common and ordinary meaning of those terms as being 
the sense in whch they were used by the legislature. 

In the case of Marsh v. Groner, 258 Pa. St. 473, L. RB. A. 
1918F, 213, the court, referring to the meaning of the word 
“business,” as used in the workmen’s compensation law in 
that state, said (p. 477): 

“What gives rise to the question is the indefiniteness and 
want of precision of meaning of the word ‘business’ as it 
oecurs in the act. It is a word which embraces a wide 
variety of subjects, and being without a technical or pre- 
cise meaning, excluding any other, it may convey an en- 
tirely different meaning in one connection from what it 
imports when used in another. In such cases when, as 
here, no help can be derived from the context, and none 
from the use of the same word in other sections of the act, 
the interpreter has no other recourse than to the presump- 
tion that the word was used in the popular sense, if that 
be found agreeable, that is, not contradictory to the object 
and intention of the lawmaker. 

“Statutes are presumed to employ words in their popu- 
lar sense, and when the words used are susceptible of more 
than one meaning, the popular meaning will prevail, 
Where the meaning involves no absurdity and is not in 
conflict with the other parts of the act, it is the only one 
that can be presumed to have been intended and there is 
no room for construction. Cooley, Constitutional Limita- 
tions, p. 68. There are few words more current in our 
speech than the word ‘business’; few that include a greater 
variety of subjects and yet none which, in popular speech, 
has greater or more marked singleness in denotement. 
When one’s business is the subject of common speech, no 
one can be in doubt as to the reference. It would be a very 
exceptional person—we do not know how to otherwise de- 
scribe him—who would not understand that the reference 
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is to the habitual or regular occupation that the party 
was engaged in with a view to winning a livelihood or 
some gain. These objects are necessarily implied when 
one’s business is spoken of. * * * What we have said as to 
the popular understanding of the word ‘business’ is just 
what Webster defines it: ‘Some particular occupation or 
employment habitually engaged in for livelihood or gain.’ ” 

Merely holding property and keeping it in order, though 
it is rented to another and renders an income, can hardly 
be said, without straining the meaning of the term, to con- 
stitute a regular business on the part of the owner. There 
are different characters of properties which are income- 
producing and which need more or less care and attention 
in their handling, and yet the mere holding of them, which 
does not require a substantial or continuous or habitual 
rendition of service, can hardly be said to constitute a 
business, as that term is used in the statute. Though the 
holding of a single property and renting it to another, so 
as to derive an income therefrom, would not constitute a 
business, still it is conceivable that a person may be so 
engaged in acquiring and holding numerous properties 
that the service required in handling and caring for them 
may become so substantial as to amount to a regular busi- 
ness. 

Our compensation laws in this country have, to a large 
degree, been patterned after the compensation laws in Eng- 
land. There it is held that the maintaining and renting 
of several,residence properties cannot be held to be a busi- 
ness within the contemplation of the compensation law. 
In the case of Bargewell v. Daniel, 98 L. T. R. (Eng.) 257, 
a2 woman managed eight houses. She owned five of them 
and for managing the other three received half of the rent. 
She had no regular business or vocation and supported 
herself on the income from these properties thus derived. 
She employed a person to mend the roof of one of the 
houses and in performing that work he was injured. It 
was conceded that he was a casual employee, but, under 
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the English act, the mere fact that he was a casual em- 
ployee did not exclude him from the operation of the law, 
unless it further should be found that he was not employed 
in the course of the trade or business of the employer. It 
was held that he was not employed in connection with what 
is generally known as a trade or business. The court said 
that the act “provides that a workman within the act does 
not include a person whose employment is of a casual na- 
ture, and who is employed otherwise than for the purposes 
of the employer's trade or business. The intention was 
that the act should not apply in such a case to the ordinary 
owner of property who was not carrying on any trade or 
business.” One of the other justices in that case in his 
opinion said: “I think the interest which the defendant 
had in this property was such that for the purposes of this 
case we must treat her as having all the rights of the owner 
of these houses, and under the circumstances of this case 
I think it would be putting an unnatural meaning on the 
act to say she was carrying on any trade or business.” 

In the case of State v. District Court, 138 Minn. 103, 
the defendant owned a farm, which he rented to a tenant. 
The barn on the farm had burned and it was necessary to 
provide temporary shelter for the tenant’s live stock. The 
defendant employed a carpenter to build a shed upon the 
farm, and it was held that the employee engaged in that 
work was not engaged in the trade, profession or occupa- ' 
tion of the defendant, the court saying (p. 105): “Assum- 
ing that the lease obligated defendant to erect a shelter 
for his tenant’s stock, or that he had voluntarily agreed 
to do so, we may say, in a certain sense, that the erection 
became his business or duty. But that cannot be the mean- 
ing of the word ‘business’ in this statute. It must have 
the same general significance with respect to the work or 
calling of the employer as the words trade, profession, or 
occupation, hence must refer to the employer’s ordinary 
vocation and not to every occasional, incidental, or insig- 
nificant work he may have to do. When we speak of a 

‘person’s trade or profession we generally refer to that 
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branch of the world’s activities wherein he expends his 
usual everyday efforts to gain a livelihood. There is no 
evidence that defendant made it a part of his calling to 
rent out farms or erect buildings, either temporary struc- 
tures or permanent. For all that appears this was the 
only farm he owned, and it may have been of such small 
area and value that its renting and care could not properly 
be classified either as a business or occupation.” 

In a similar case, Oliphant v. Hawkinson, supra, the de- 
fendant was a retired farmer and had rented his farm to 
a tenant, who occupied and operated it. Defendant em- 
ployed a carpenter to build a new corn-crib upon the 
premises. It was held that the carpenter so employed 
was not engaged in any trade or business of the employer, 
the court saying that the defendant “had no trade or busi- 
ness within the meaning of this act. Because he owned 
the farm and leased it did not bring him within the class 
contemplated by this statute as an employer.” 

In the case of Lauzier v. Industrial Accident Commis- 
sion, 43 Cal. App. 725, the defendant owned four small 
frame houses which she rented to tenants. She employed 
a carpenter to repair the roof of one of the houses and dur- 
ing the performance of that work he was injured. The 
-question was whether or not the owning and renting of the 
four houses constituted a “business,” within the meaning 
of the workmen’s compensation law, and it was held that 
it did not. In Ford v. Industrial Accident Commission, 
supra, it was held that an owner who lets his house for 
profit, and at irregular intervals, when demanded, has 
labor performed in repair thereof, is not engaged in the 
prosecution of a trade or business, within the meaning of 
the act. 

It cannot be questioned that a person who is employed 
to repair or remodel the family residence of another is not, 
in that employment, engaged in the usual course of any 
regular business or occupation of the employer, within the 
meaning of those terms as used in such acts. See Marsh v. 
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Groner, supra, and, in general, extended note, 15 A. L. R. 
735. 

The purport of the decisions, above discussed, is that 
the mere owning of a house, maintaining it and keeping it 
in repair and renting it, so that it may produce an income, 
is not sufficient to constitute a business; nor does the fact 
that a person owns and rents more than one house neces- 
sarily constitute a business, but such transactions at most 
could only amount to a regular business, within the mean- 
ing of the law, when they are carried on to such an ex- 
tent as to require a substantial and habitual devotion of 
time and labor to their management and operation. In 
the case of Davis v. Industrial Commission, 297 Ml. 29. 
15 A. L. R. 732, where a person owned a three-story build- 
ing, 45 feet high, which contained 15 separate living apart- 
ments, and, as well, owned other buildings, from all of 
which he derived an income, he was recognized as being, 
in that connection, engaged in business, within the mean- 
ing of the law. 

In the case before us Kaplan owned a simall store build- 
ing and two or three houses. His wife owned a residence, 
and in one of these residences—it does not appear in 
which—the defendant and his wife resided. The fact that 
Kaplan kept these properties in repair, and the fact that 
he rented them, so that they might produce an income, 
does not, to our mind, show that he was so engaged in the 
acquiring and renting of properties, and in the furnishing 
or performance of labor in respect to them, as to be con- 
sidered engaged in a regular business in that connection, 
within the meaning of the terms as used in the workmen’s 
compensation law. His time was substantially employed 
in the-business of handling junk and dealing in second- 
hand automobiles, and what he did with regard to the 
handling of and caring for the several private properties 
was purely incidental to his investment, and not sufficient 
in extent to constitute a regular business. 

It is therefore our conclusion that the judgment of the 
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lower court must be reversed and the case dismisyed. 
REVERSED AND DISMISSED. 


PretTrow & GIANNOU ET AL., APPELLANTS, V. WILLIAM 
SHEWAN, APPELLEE. 


FrLep ApRiL 19, 1922. No. 22523. 


1. Master and Servant: “INDEPENDENT ConTRACTOR.” An independent 
contractor is generally distinguished from an employee as being a 
workman who contracts to do a particular piece of work according 
to his own method, and is not subject to the control of his em- 
ployer, except as to the results of the work. 


A plumber who undertakes to install a floor 
drain and sink for a confectionery storekeeper, and agrees to pro- 
cure and furnish the necessary materials, and has no specific agree- 
ment for compensation other than the understanding that he is to 
receive pay for the materials furnished and the usual plumber’s 
charges, and when no hours of employment are agreed upon, and 
there appears to be no right to control the manner or method of 
his doing the work, is an independent contractor, and not an em- 
ployee, within the meaning of the term “employee,” as used in 
the workmen’s compensation law. 


The act of the employer in giving such direc- 
tions as may be found necessary to secure compliance with the 
contract, according to the plan adopted by him and agreed upon 
between the parties, is not necessarily inconsistent with the ex- 
istence of the status of his workman as an independent contractor. 


Casust EMPLOYMENT. The rendition of such service by a 
plumber, under circumstances constituting him an employee, would 
not bring him within the act, for his employment by a candy 
shopkeeper in such nature of work, which required for its comple- 
tion only 20 hours, would constitute casual employment. and be 
within the exception of the statutes (Rev. St. 1918, sec: 3656, as 
amended by Laws 1917, ch. 85, sec. 4), as it stood prior to the 
amendment of 1921. 


APPEAL from the district court for Douglas county: 
Wiis G. SEARS, JUDGE. Reversed and dismissed. 


Montgomery, Hall & Young, for appellants. 
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Robert A. Nelson and W. H. Herdman, contra. 


Heard before Morrissey, C. J., Ross, Dean, Day and 
FLANSBURG, JJ. 

FLANSBURG, J. 

' This was an action under the workmen’s compensation 
law. The plaintiff, William Shewan, recovered an award 
before the compensation commissioner, and an appeal was 
taken to the district court, where the matter was tried, the 
award confirmed, and a decree entered in favor of the 
plaintiff. The defendants, Petrow & Giannou, have ap- 
pealed to this court. 

' ‘The first question presented is whether or not the plain- 
tiff was an employee of the defendants, as distinguished 
from an independent contractor. 

The evidence is substantially without conflict. The de- 
fendants conduct an ice cream, soda and candy shop on 
Farnam street in the city of Omaha. They planned to fit 
up a small adjoining room, to be used in conjunction with 
their business. The room was to have a cement floor, cer- 
tain plumbing fixtures, a sink, and a floor drain. Defend- 
ant Giannou spoke to Mr. R. W. Shewan, the father of the 
plaintiff, who was the engineer of the building in which 
the candy shop was located, and asked him if he could not 
do the plumbing for them. He replied that he was not a 
member of the union, but that his son was a plumber and 
could do the work. Defendant Giannou then requested that 
he ask his son, the plaintiff, to do the work. No mention 
was made as to what the rate of pay would be, nor as to 
what would be the total cost. Mr. Shewan that evening 
delivered the message to plaintiff, and the next morning 
plaintiff appeared at the candy shop. He went with Mr. 
Shewan and the defendant Giannou to the room where the 
work was to be done, and what was wanted was explained 
to him. Defendant told him to go ahead and do the work 
and to secure whatever material was necessary and defend- 
ants would pay for it. Nothing-was said about the wages 
to be paid the plaintiff, although defendant testified that 
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he expected to pay plumber’s wages ; nor was anything said 
about the work being done for a lump sum. Plaintiff 
worked during that day, and late in the afternoon sus- 
tained an injury to his eye. He went immediately with his 
father to a doctor. No report of the injury was made to 
the defendants for two or three days afterwards. At that 
time, having noticed that the work was not proceeding, 
they inquired of Mr. Shewan and were informed that plain- 
tiff had sustained injury. They told Mr. Shewan that the 
work would have to go on, as they were in need of its being 
finished and ready for use. The plaintiff, being informed. 
of this, thereupon sent another plumber to finish the job.. 
This man went to the candy shop; he reported to no one,. 
but immediately commenced upon the work, and after 
working a day and a half completed it. Only once during 
his work did he have any conversation with cither of the 
defendants, and this conversation was when ‘efendant 
Giannou entered the room and stated that the floor drain 
would have to be raised a little above the floor, for the rea- 
son that the floor was to be cemented. After the work was 
conipleted, the plaintiff rendered a bill, showing cost of 
niaterials of $24.50, and showing 20 hours’ labor at $1.25. 
an hour, being according to the union scale of wages for 
plumbers. This included 8 hours’ labor for himself, and 12 
hours for his substitute. The bill, inclosed in an envelope, 
was delivered to the defendants by Mr. Shewan, the plain- 
tiff’s father, who testified that he did not look at the bill, 
nor know of its contents. The defendants drew a check 
in favor of plaintiff's father, he having stated that it was 
immaterial whether the check should be made out to him 
or to his son. The check was delivered by him to the plain- 
tiff. The plaintiff paid the plumber who completed the 
work $15 for 12 hours’ work. 

The issue as to whether or not a workman is an employee, 
as distinguished from an independent contractor, is to be 
determined from all the facts in the case. There is no 
single test by which that determination can be made. An 
independent contractor is generally distinguished as being. 
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a workman who is independent in his employment; one 
who contracts to do a particular piece of work according to 
his own method, and is not subject to the control of his 
employer, except as to the results of his work. He is not 
in such a case a servant of his employer; nor can he be con- 
trolled by the employer in the manner of doing the work, 
except to the extent that the employer has the right to 
give such directions as may be found necessary to insure 
compliance with the contract. Barrett v. Selden-Breck 
Construction Co., 108 Neb. 850; Knuffke +. Batholomew, 
106 Neb. 763; Powley v. Vivian & Co., 154 N. Y. Supp. 
426. As particularly applicable to the facts in this case, 
see Roberts v. Industrial Accident Commission, 197 Pac. 
(Cal. App.) 978;--Otmer v. Perry, 94 N. J. Law, 73; 
Matter of Litts v. Risley Lumber Co., 224 N. Y. 321; 
Helton v. Tall Timber Lumber Co., 148 La. 180; City of 
Groesbeck 4. Pinson, 21 Tex. Civ. App. 44. 

The defendants in this case were not plumbers. They 
were not contractors nor builders, and did not understand 
the manner in which plumbing should be done. In no way 
did they attempt to control, nor did their agreement give 
them the right to control, the plaintiff as to.the methods, 
means or procedure to be employed. The plaintiff was em- 
ployed to do the specific work as an entirety. The ques- 
tion of the time which would be consumed in doing the 
work was not mentioned; nor was the total cost. The de- 
fendants quite evidently gave to him the right to conduct 
the work as he saw fit, according to his own methods. He 
was to procure the necessary materials, and the defendants 
were to pay for the materials and pay the reasonable 
plumber’s charges for the work done. Though the defend- 
ants, as the testimony in their behalf shows, understood 
their contract to: mean that the plaintiff was to receive 
pay at the rate of regular plumber’s wages per hour, still 
the measure or method of payment, though often insig- 
nificant, is not a controlling criterion as to the relation- 
ship between the parties. It is significant that when the 
plaintiff was injured, he, himself, arranged for a substitute 
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to complete the work, and that his substitute worked 
apparently for him, and not for the defendants. The sub- 
stitute did not report to the defendants before entering 
upon the work, nor did he render them a bill after he had 
finished. The plaintiff paid him for the time that he was 
employed, and rendered a statement to the defendants, cov- 
ering the entire cost of materials, and of the labor con- 
tributed both by himself and by his substitute. 

The parties construed their contract as one whereby the 
plaintiff agreed to perform the work according to plan. It 
‘ was not material that he personally perform it, but, with- 
in the contemplation of the parties, that he should accom- 
plish it in the manner he pleased, and employ a helper or a 
substitute, should he desire. After he sustained his injury 
and quit work, it was several days before the defendants 
made inquiry as to why the work was not progressing. It 
is evident from this that the plaintiff was recognized as 
having the right to control his own time in applying him- 
self to the work. The defendants did not keep time over 
him, nor employ him for specific hours. He accepted the 
contract as an entirely and would not have been subject 
to discharge by the company because he did the plumbing 
work in one way, rather than in another, so long as the 
substantial results contemplated by the contract were at- 
tained by him. 

It is argued that the defendants retained the right of 
control over the plaintiff, as is evidenced by the fact that 
one of the defendants at one time appeared in the room 
where the work was going on and directed that the floor 
drain would have to be raised a little above the floor, since 
the floor was to be cemented. The giving of such instruc- 
tions by the defendant, however, would not be inconsistent 
with a relationship of the plaintiff toward them as an in- 
' dependent contractor, since, were he an independent con- 
tractor, the defendants would have had the right to in- 
struct him as to what had to be done, so as to secure the 
fulfilment of their contract. This could be and was done 
in this case, without in any way interfering with the plain- 
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tiff’s right to perform the contract in whatsoever manner 
or by what method he chose. 

The facts in the case of Kuuffke v. Bartholomeic, supra, 
differ from the case at bar. In that case the applicant was 
employed to do plastering at $1.25 an hour. The employer 
expressly agreed to erect the scaffolding and to furnish a 
helper. To that extent at least he controlled and directed 
the method of doing the work. The work on the building 
was in charge of a general foreman, who, the court said, 
would have had supervision over the work to be done. The 
court construed that contract as one for labor at so much 
Wages an hour, and not as a contract to do a specific piece 
of work as an entirety at so much compensation, measured 
by a specific rate per hour, and found it within the con- 
templation of the parties that the employer had retained 
the right to control the manner and method of doing the 
work, and to discharge the employee at will. 

As has beén pointed out, those elements do not exist in 
this case, and it is our opinion that the plaintiff here was 
an independent contractor, and therefore not an employee, 
within the meaning of that term as used in the workmen’s 
compensation law. 

The plaintiff’s counsel further contends that the evidence 
is sufficient to show that Mr. Shewan, father of the plain- 
tiff, was, himself, the independent contractor, and that the 
plaintiff was his employee, and that, therefore, as Mr. She- 
wan had not been required by the defendants to take out 
insurance to cover his employee, as is made necessary by 
the compensation law, the defendants’ firm became, under 
the terms of the law (Rev. St. 1913, sec. 3657) an employer. 
The evidence, as we view it, however, is entirely insufficient 
to sustain that contention. It appears that Mr. Shewan 
only acted as the agent of the defendants in procuring his 
son to do the work. His own testimony shows that he 
had nothing whatsoever to do with the work or the direc- 
tion of it; nor did he receive any pay. He did not agree 
to perforni the work; in fact, he stated that he would not 
engage upon such an undertaking, as he did not desire to 
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court trouble with the plumbers’ union. It clearly appears 
that all he did was to deliver the word to his son, so that 
his son might undertake the work himself. 

For still another reason, as contended by the defendants, 
the plaintiff would not be entitled to recover under the 
compensation law, even though the relation of master and 
servant had been found to exist. Such an employment 
would have been casual, and therefore within the exception 
to the compensation law. The act, prior to the amend- 
ment of 1921 (Laws 1921, ch. 122) excluded from its oper- 
ation “any person whose employment is casual, or not for 
the purpose of gain or profit by the employer, or which is 
not in the usual course of the trade, business, profession or 
occupation of his employer. The term ‘casual’ shall be 
construed to mean ‘occasional; coming at certain times 
without regularity, in distinction from stated or regular.’ ” 
Rev. St. 1913, sec. 3656, as amended by Laws 1917, ch. 85. 
This section declares three specific and distirict exceptions 
to the act. One exception is where the employment is 
casual; another where it is not for the gain or profit of the 
employer; and another where the employment is not in the 
usual course of the trade, business, profession or occupa- 
tion of the employer. Each exception, by the provision 
quoted, is independent unto itself, and it is unnecessary, in 
determining whether an employee comes within one excep- 
tion, to determine the question as to how far he comes with- 
in the other exceptions. In determining whether or not 
the employment is casual, under that provision, it is, there- 
fore, unnecessary to determine whether the employment, 
or service rendered, was in the usual course of the em- 
ployer’s business. It is proper, however, in determining 
whether the employment is casual, to consider the nature 
of the service to be rendered, as it has a distinct bearing 
upon the question of the regularity of the service in the 
particular business. In this case, the fitting up of an ad- 
joining room to accommodate the business of the defend- 
ants was a service which, by its very nature, is one which 
could happen only on rare occasions. The employment of 
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the plaintiff to do that work would not connect him with 
any regular work of the employer, nor could he be consid- 
ered a regular employee. Where a person enters the em- 
ployment of another to render a particular service, that 
is not continuous or regular but only occasional or inci- 
dental to the business, the scope and purpose of the em- 
ployment, as well as the fact that the employment is tem- 
porary and for the occasion only, are important consider- 
ations in determining the question as to whether the em- 
ployment is casual. 

Under our decisions, as well as the decisions in those 
states where the statutes were essentially similar to our 
statute as quoted, employments of a kind and duration, 
such as are shown in this case, have been quite generally 
held to be casual in their nature, and therefore excepted 
from the operation of the workmen’s compensation laws. 
Bridger v. Lincoln Feed & Fuel Co., 105 Neb. 222; Gaynor’s 
Case, 217 Mass. 86; Western Union Telegraph Co. v. Hick- 
man, 248 Fed. 899; Aurora Brewing Co. v. Industrial 
Board, 277 Tl. 142; Porter v. Mapleton Electric Light Co., 
191 Ia. 1031; Oliphant v. Hawkinson, 192 Ia. 1259; Herbig 
v. Walton Auto Co., 191 Ia. 394; Consumers Mutual Oil 
Producing Co. v. Industrial Commission, 289 TH. 423. 

For the reasons given, we find it necessary that the judg- 
ment be reversed and the cause dismissed. 

REVERSED AND DISMISSED. 


HERMAN W. MULLER, APPELLEE, V. CLARK A. PRATT, 
APPELLANT. 


Fitep Aprit 19, 1922. No. 21973. 


1. Trial: Instructions. The instructions of the trial court to the 
jury should be confined to those issues presented by the pleadings 
and supported by competent evidence. 


2. Evidence examined, and held to support the verdict. 


APPEAL from the district court for Buffalo county: 
Bruno O. Hostetter, JUDGE. Affirmed. 
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Drake & Drake, for appellant. 
John A. Miller and J. M. Fitzgerald, contra. 


Heard before Letton, DEAN and FLANSBURG, JJ., DAY 
and Goop, District Judges. 


Day (UL. B.) District Judge. 

This is a controversy between a landlord and his tenant. 
Muller, the tenant, was to farm a portion of the land for 
an agreed compensation, and a part for a share of the crop, 
according to an oral agreement with Pratt, the owner of 
the land. Muller sues on two causes of action: First, for 
the reasonable value of his services in fencing and other- 
wise improving Pratt’s land; second, for the reasonable 
value of work and labor for putting up hay for Pratt. Pratt 
counterclaims, setting forth three causes of action: First, 
for the agreed price of pasturing stock; second, for the rea- 
sonable value of the use of eight acres on which- Muller 
raised beets ; third, for damages to a crop of potatoes which 
froze, due to the tenant’s neglect in not digging said pota- 
toes at the proper season. From a verdict and judgment 
in favor of Muller, Pratt appeals. 

The appellant contends that the trial court erred in not 
submitting to the jury the second cause of action set out 
in his counterclaim. This was for the reasonable value of 
the use of cight acres upon which the tenant raised beets. 
The instruction of the trial court to the jury should be con- 
fined to those issues presented by the pleadings and sup- 
ported by competent evidence. There is no competent evi- 
dence in the record to sustain this cause of action, and the 
trial court properly refused to submit it to the jury. F'red- 
erick v. Kinzer, 17 Neb. 366. 

From a careful examination of the record it is apparent 
that the main dispute was relative to the appellant’s claim 
for daniages due to the negligence of the appellee in allow- 
ing the potatoes to freeze. The appellant complains of 
the interpretation of the contract by the trial court. Since 
this was an oral agreement, we must examine the evidence 
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and pleadings to determine its provisions. The appellant 
himself states that the agreement was, ‘whereby defend- 
ant (appellant) was to furnish the seed and reccive one- 
half of the crop on the plowed land.” It is the conclusion 
of this court that the words, “on the plowed land,” do not 
refer to the place of delivery of the share of the landlord, 
and that, as established by the evidence, this contract is 
silent as to where the landlord’s share of the potatoes was 
to be delivered. In this case the landlord was present on 
the land at the time when the potatoes were dug, and 
knew where they were being placed. His agent assisted 
in putting them in the pit, in the barn, and in the house. 
He himself received some of the potatoes on the land with- 
out objection as to the place of delivery. He never ob- 
jected to the manner of handling them; but, in handling, 
sorting and selling these potatoes, he treated them as his 
own after they were dug. “It is the duty of the court to 
construe the contract as it was understood and acted upon 
by the parties.” School District v. Davis, 76 Neb. 612. 
See, also, Wilhoit v. Stercuson, 96 Neb. 751; Hale v. Shee- 
han, 52 Neb. 184; Cady v. Travelers Ins. Co., 93 Neb. 634. 
The récord conclusively shows that the parties understood 
and acted upon this contract as though the landlord’s share 
of the potatoes were to be delivered upon the land. The 
court instructed the jury in instruction No. 9 that the con- 
tract required the tenant to deliver the potatoes upon the 
land and was not responsible if they froze after that time, 
but was only responsible for one-half of such as froze 
through negligence. This instruction correctly states the 
law and is supported by the evidence in this case. Every 
other question was one of fact; each was properly sub- 
mitted to the jury by the trial court; the verdict is sup- 
ported by the evidence; and the findings of the jury should 
not be set aside. 

AFFIRMED. 
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HENRY KISTER ET AL., APPELLANTS, V. CITY oF HASTINGS 
ET AL., APPELLEES. 


Fiitep Apri 19, 1922. No. 22054. 


Municipal Corporations: STREET IMPROVEMENTS: SPECIAL ASSESSMENTS: 
ESTOPPEL. Taxpayers, who in a petition request the mayor and 
council to create a paving district, and while the work of con- 
structing the paving improvement is in progress have knowledge 
that the paving is not being constructed strictly on the estab- 
lished grades, as required by ordinance, but stand idly by and do 
not protest nor appear before the mayor and council sitting as a 
board of equalization, are estopped and cannot maintain a suit 
in equity to enjoin the collection of special assessments levied to 
pay the cost of the improvement. 


APPEAL from the district court for Adams county: 
WILLIAM A. DILWORTH, JUDGE. Affirmed. 


J. FE. Willits, for appellants. 
Bruckman ¢ Paulson, contra. 


Heard before Morrissey, C. J., ALDRICH, Rose and 
FLAnssure, JJ., Dickson and Stavurrer, District Judges. 


STAUFFER, District Judge. 

This is an action to enjoin the collection of special as- 
sessments levied to pay the cost of paving improvement in 
paving district No. 93, city of Hastings, Nebraska. Twenty- 
six property owners within the paving district are named 
as plaintiffs. The city of Hastings, the mayor, councilmen, 
city clerk, city treasurer, county clerk, and the county 
treasurer of Adams county, Nebraska, are parties defend- 
ant. The district court dismissed the action. Plaintiffs 
appeal. 

The plaintiffs and others petitioned the mayor and coun- 
cil to create a paving district. The district was regularly 
created. None of the property owners within the district 
protested. The paving ordinance provided that “Paving 
district No. 93 * * * be and the saine is hereby ordered 
paved and curbed to the established grade.” 


1 
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The city engineers set stakes preparatory to the actual 
work of paving. Certain property owners in the district 
found fault and some of the stakes were changed. There- 
upon various other property owners protested. An in- 
formal meeting of mayor, council and property owners 
was held. The matter was compromised by changing the 
position of some of the stakes. The work proceeded. Resi- 
dents of the east end of the district then employed an en- 
gineer. He made a survey and reported variations from 
the established grades. The people from the east end again 
made objections to the mayor and council. They filed a 
written protest objecting to the grades and asked that the 
project be constructed on established grades. They did not. 
claim their property would be damaged or that they would 
in any manner be inconvenienced. About $12,000 of work, 
grading and curbing had been done. The mayor and coun- 
cil proceeded to complete the work. Notice was then given 
that the mayor and council would sit as a board of equal- 
ization to assess benefits. The board sat and made a levy 
and special assessment against the property within the 
district. The plaintiffs did not appear at this meeting. 

The variations from the established grade were neces- 
sary to take care of drainage. Hastings has no established 
System of storm sewers, drainage being provided by surface 
drainage. The elevations of the paving and curbing vary 
from the established grade from a few inches to 21% feet. 
The removal of extra earth increased the cost of paving. 
The exact amount of the added cost could have been ac- 
curately ascertained. 

The plaintiffs insist that, in varying from the established 
grade, ordinance No. 713 was not followed, and that the 
grades in this district were changed without complying 
with section 4914, Rev. St. 1913, and that, as a result there- 
of, the levy and special assessment are void, and, being 
void, a court of equity should enjoin the collection thereof. 

Section 4914, Rev. St. 1913, provides the only manner 
in which grades can be established in cities the size of 
Hastings. Plaintiffs contend that defendants have changed 
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the grades in constructing the paving. As a matter of fact, 
the established grades of the city of Hastings have never 
been changed. In constructing the improvement the estab- 
lished grade has been varied from. This does not, in effect, 
change the grade. Varying from a grade established by 
ordinance does not change the grade. And we hold that 
the variation from the established grade in the instant 
case did not operate as a change of grade. 

“The establishment of a grade means the passing of an 
ordinance, or other legislative action of the council of the 
city, prescribing and fixing grade lines to which the surface 
shall be brought when the streets shall be improved.” 
Kepple v. City of Keokuk, 61 Ta. 653. 

“The plaintiffs claim that the alteration in the surface 
of the street was a change in the established grade, and 
was unlawful, because no offer has been made to compen- 
sate them for their damages consequent upon the change 
of grade. We think there was no change of grade. While 
it is true that the surface of the street at the curb is a few 
inches lower than it was before the improvement, the new 
curb is on the same level as the old, and some of the plain- 
tiffs testify, and the evidence altogether is to the effect, 
that the change is no injury to the property of the plain- 
tiffs. Indeed, the preponderance of the evidence is that 
the change in the surface of the street is a positive benefit 
to the abutting property.” Coates v. City of Dubuque, 68 
Ta. 550. 

A strict and literal compliance with ordinances and con- 
tracts permitting and prescribing the manner in which the 
public street improvenient is to be made is not required as 
a condition to the acceptance of the work by the city, or 

‘to the validity of the tax bill for the cost thereof charged 
against the property of individuals. 

“The fact that some changes are made in the character 
of the improvement from that required in the ordinance 
providing for the same is no. defense to a special assess- 
ment to pay for the same. This objection, if tenable, is 
to be availed of by injunction before the work is com- 
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pleted.” Ricketts v. Village of Hyde Park, 86 Tl. 110. 

The variation from the established grade in making the 
permanent street improvement, not being substantial, was 
not a jurisdictional defect, so as to entitle a property owner 
to enjoin the assessment therefor. It was only an irregu- 
larity of which complaint should have been made before 
the city council and an appeal taken from its ruling if it 
was adverse. See Shaver v. Turner Improvement Co., 155 
Ta. 492. 

“A special assessment will not be enjoined because the 
improvement is not made in conformity with the provisions 
of the ordinance, the remedy being by mandamus.” Lyman 
©. City of Chicago, 211 Ill. 209. 

In this particular instance the mayor and council had 
jurisdiction to make the improvement. Immaterial varia- 
tions from the provisions of the ordinance, contract and 
specifications, and other similar irregularities in the per- 
formance of the work, will not oust the mayor and council 
of jurisdiction and therefore render void the levy of a spe- 
cial assessment. Wilson v. City of Auburn, 27 Neb. 435; 
Dubbert v. City of Cedar Falls, 149 Ta. 489; Robinson v. 
City of Milwaukee, 61 Wis. 585. 

Section 1931, Rey. St. 1913, applicable to cities of the 
size of Hastings, provides: “No court shall entertain any 
complaint that the party was authorized to make and did 
not make to the city council, sitting as a board of equaliza- 
tion, nor any complaint not specified in said notice fully 
enough to advise the city of the exact nature thereof, nor 
any complaint that does not go to the ground work, equity 
and justness of such tax.” 

The failure of the property owner to file objections to 
an assessment because of defects in the execution of the 
work within the time noted in the published notice of hear- 
ing will estop him from raising the question thereafter. 
New Whatcom v. Bellingham Bay Improvement Co., 16 
Wash. 131. 

Taxpayers, who in a petition request the mayor and 
council to create a paving district, and while the work of 
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constructing the paving improvement is in progress have 
knowledge that the paving is not being constructed strictly 
on the established grades, as required by ordinance, and do 
not protest nor appear before the mayor and council sit- 
ting as a board of equalization, are estopped and cannot 
maintain a suit in equity to enjoin the collection of special 
assessments levied to pay the cost of the improvement. 
Darst v. Griffin, 31 Neb. 668. See, also, Moore v. City of 
Yonkers, 235 Fed. 485; Partee v. Cleveland Trinidad Pav- 
ing Co., 172 Pac. (Okla.) 945; Damron v. City of Hunting- 
ton, 82 W. Va. 401. 

We are of the opinion that there was a substantial com- 
pliance with the ordinance. It was an irregularity, to be 
sure, for the city engineer to vary from the established 
grades. But, under the existing conditions, it was an ir- 
regularity going to the manner in which the work was per- 
formed. It did not go to the jurisdiction of the mayor and 
council to do the work, and did not invalidate any levy of 
special assessments. The plaintiffs requested the mayor 
and council to create the paving district and knew that the 
paving was not being constructed strictly on the estab- 
lished grades. Not having brought mandamus proceedings 
nor injunction proceedings, and not having appeared before 
the board of equalization, they are estopped to come into 
a court of equity and question the validity of the levy and 
special assessment. 

“Streets are to be laid out, graded, paved, and lighted. 
The constabulary must be maintained to enforce peace and 
preserve order. Sewerage systems and water supplies must 
be provided. No one is entitled to enjoy these advantages, 
and to be permitted to successfully contend that the laws, 
ordinances, and resolutions under which such benefits and 
advantages are created, regulated, and controlled ave in- 
valid, and thereby escape the resultant burdens. The citi- 
zen of the modern municipality and property owner there- 
of take notice of such necessities. He owes his personal 
service to maintain order and promote the public good in 
his municipality, just as he owes to the nation his service 
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to protect against hostile encroachments and invasion.” 
Kerker v. Bocher, 20 Okla. 729. See, also, City of Bartles- 
ville v. Holm, 40 Okla. 467. 
The decision of the lower court is right, and it is 
AFFIRMED. 


SaraH JOHNSON, ADMINISTRATRIX, APPELLEE, V. CITY OF 
OMAHA, APPELLANT. 


Fitep APRIL 19, 1922. No. 22046. 


1. Negligence: -INyuRY: ProximMaTE CAUSE. “The proximate cause 
of an injury is that cause which, in the natural and continuous 
sequence, unaccompanied by any efficient intervening cause, pro- 
duced the injury, and without which the result would not have 
occurred.” Spratlen v. Ish, 100 Neb. 844. 


2. : : . “A party is only answerable for the 
natural, probable, reasonable, and proximate consequences of his 
acts; and where some new efficient cause intervenes, not set in 
motion by him, and not connected with, but independent of, his 
acts, not flowing therefrom, and not reasonably in the nature of 
things to be contemplated or foreseen by him, and produces the 
injury, it is the proximate and dominant cause.” Kitchen v. 
Carter, 47 Neb. 776; Merkouras v. Chicago, B. d Q. R. Co., 104 
Neb. 491. 


COMPARATIVE NEGLIGENCE: QUESTION FOR CourT. When 
the facts in evidence, in an action for damages by reason of al- 
leged negligence on the part of a defendant, clearly show con- 
tributory negligence on the part of the party injured, to such an 
extent that no reasonable mind can believe that such contributory 
negligence is slight and the negligence, if any, of defendant gross 
in comparison therewith, it is error to, by an instruction to the 
jury, authorize the jury to make such comparison and base its 
verdict thereon. In such case the jury should be instructed to 
find for such defendant. 


“Last CLEAR CHANCE.” Evidence examined, and held in- 
sufficient to authorize an instruction to a jury permitting it to re- 
turn a verdict based on “the last clear chance” doctrine. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Reversed and dismissed. 


W. C. Lambert, for appellant. 
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B.S. Baker and W. M. Giller, contra. 


Heard before Lerton, Dean and Day, JJ., CLEMENTS 
(E. J.) and WELcH, District Judges. 


WELCH, District Judge. 

This is an action against the city of Omaha and one 
Ernest Moschel to recover damages because of certain al- 
leged acts of negligence by an employee of the city in driv- 
ing a motor fire truck upon Eighteenth street approaching 
Cass street in the city of Omaha, at 18 miles an hour, and 
failing to have said truck under proper control and man- 
agement, and failing to slacken the speed of said truck as 
it approached the intersection of said streets, whereby said 
fire truck ran into an automobile driven by one Morris 
Johnson, which had been thrown into and against said fire 
truck by another automobile traveling on Cass street, 
driven by the defendant Ernest Moschel, coming into col- 
lision with the automobile of said Johnson, whereby said 
Johnson, by the collision with the said fire truck, was 
thrown from his automobile and killed. 

The city denied each and all the acts of negligence al- 
leged against it; alleged that the death of deceased was 
not due to any want of care on the part of its employees 
in charge of said fire truck, and that the same was not 
the proximate cause of the injury to the deceased. The 
city further alleged that the deceased came to his death 
solely as a result of negligence and want of care both on 
his part and upon the part of the codefendant, Moschel. 
It further alleged that the circumstances of the collision 
and throwing of deceased under the truck of the city were 
such, and occurred in such a manner, as to make it im- 
possible for the city to prevent whatever injury the de- 
ceased may have sustained on account of collision with its 
fire truck. Trial was had to a jury resulting in a verdict 
of $6,800 against both the city and said Moschel. The city 
appeals from the judgment rendered against it thereon. 

The fire truck was returning to its station from a repair 
shop. It was not answering an emergency call. 
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The occurrence of the accident resulting in the death 
of Johnson is best shown by the testimony of the witness 
Snyder, called by plaintiff. He was the only witness called 
by plaintiff who testified to seeing both collisions, and, in 
fact, the only witness she called who testified to seeing 
either of the collisions. His testimony was as follows: 
“Q. As I understand you, Mr. Snyder, you were at the 
northwest corner of Eighteenth and Cass streets? A. Yes, 
sir; by the time the fire truck stopped I was ready to step 
off the curbing. Q. Yes. Did you see the three cars in- 
volved in this accident? A. Well, I seen the two of them; 
I seen Mr. Moschel hit Johnson’s car and swerve it into the 
fire truck; of course, that obstructed my view of the fire 
truck when the other car was thrown into the fire truck. 
Q. Did you see the fire truck coming north on Eighteenth 
street? A. Yes, sir. Q. And you saw the Moschel car 
going east on Cass street? A. Yes, sir. Q. And you saw 
the Johnson car going south on Eighteenth street? A. Yes, 
sir. Q. The Johnson car going south was—which side of 
Eighteenth street was he driving on? A. He was on the 
west side, on the right-hand side of the street. * * * Q. 
When did you see the fire truck first? How far away was 
it? A. Well, I noticed the fire truck at the other crossing 
about the south end of the block as I was coming up the 
street. Q. It was going— A. It was going north. * * * 
Q. Now, you may tell us, Mr. Snyder, what was the ap- 
proximate speed of that fire truck as it was going north. 
A. Well, to my decision it was about 18 miles an hour, 
and which I also. heard Mr. Duda to say that the speed 
indicator stopped on 18 miles. * * * Q. Did you see the 
Moschel car? A. Yes, sir. * * * Q. Tell the court and jury 
if you observed the speed of that car? A. Well, Mr. 
Moschel, to my estimation, was traveling about 25 miles an 
hour. Q. Yes. When he came to the crossing, or to the 
Johnson car, did he swerve his car or do anything with 
reference to stopping the car? A. Not a thing. * * * Q. 
When the Moschel car, or the Liberty car, struck the John- 
son car, tell the court and jury what part of the Johnson 
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car was struck by the Moschel car. A. When the—when 
the nan Moschel’s car hit the Johnson car, it hit it back of 
the hub on the rear, on the right hand, Mr. Moschel’s right 
front wheel hit the Johnson car, swerving it around. * * * 
Q. Then what happened to the Johnson car? A. The John- 
son car was thrown directly in front of the fire truck. 
***Q. I mean the Johnson car, what part of the Johnson 
car did it hit? A. It hit the rear end of the Johnson car 
also. Q. And did that cause the Johnson car to rebound? 
A. Yes, sir. Q. So that it was facing south? A. The 
Johnson car, when it stopped, after the truck had hit it, 
was facing the same way that Mr. Johnson was traveling; 
it was straight south. Q. Now, what happened to the two 
men in the Johnson car? A. The two men were both 
thrown out of the car. * * * Q. What happened then to 
Johnson, as to whether or not the rear wheel of the fire 
truck ran against him? A. Well, when Mr. Johnson landed 
on the paving, the fire truck was coming straight, and it 
appeared that Mr. Johnson was stunned and the fire truck 
ran onto his head, not passing over his head, but crushed 
his head. Q. Yes. A. So that his head was not over, I 
would say, three inches in thickness, but when the fire 
truck stopped at the center of the intersection, after sliding 
about ten feet or so after the brakes had been set, it drug 
the body of Mr. Johnson for ten feet before the truck 
stopped.” 

On cross-examination he testified as follows: “Q. I be- 
lieve you stated a moment ago you were just a little to 
the north of the north line of Cass street on the west? A. 
Well, I was about five or six feet from the edge of the curb- 
ing. * * * Q. You were going south? A. South. * ** Q. 
In your judgment, what was the rate of speed of the Ford 
car? A. About 18 to 20 miles an hour. Q. The Ford car 
passed you immediately to your left? A. Yes, sir. Q. How 
far away from the west curb of Eighteenth street? A. 
Well, I should judge that he was not over 314 feet away 
from the curbing. * * * Q. Who got onto the intersection 
first, Moschel, or the Ford car? A. Mr. Johnson—the 


VoL. 108] JANUARY TERM, 1922. 485 


Johnson v. City of Omaha. 


Ford car. * * * Q. How far had you observed the Moschel 
car coming? A. Up past the driveway into the filling sta- 
tion. Q. Could you give the jury an estimate in feet? 
A. Well, I should judge it would be about 60 or 75 feet. 
Q. From the west side of the intersection? A. The west 
side of Eighteenth street. * * * Q. But where had Johnson 
gotten in the intersection when he was hit; how far to the 
south had he gotten? A. Well, he was about ready to leave 
the intersection. * * * Q. And did the Moschel car go in a 
direct easterly course? A. Yes, sir. Q. Did Mr. John- 
son go on in a direct southerly course? A. No; Johnson’s 
car was throwed around. Q. No; I mean before he was 
hit? A. Oh; ves, sir. * * * Q. And went directly south, 
and the other went directly east? A. Yes, sir. * * * Q. 
Well, you figured there would be a collision? A. I think 
there would be; ves, sir. Q. And so your attention was 
riveted on the situation? A. Yes, sir. * * * Q. In your 
judgment, had Johnson’s front wheel reached the south 
side of the intersection at the point of the collision? A. 
Yes, sir. * * * Q. Before you noticed, or at about the time 
you noticed, the Moschel car and saw Johnson’s car pull up 
even with you, you observed the approach of the fire truck? 
A. Yes, sir. * * * Q. Well, within the block? A. Within 
the block, about half ways in the block, about, at that time. 
** * Q. It was ou the east side of the street? A. Well, 
it was—there was some cars parked, if I ain’t mistaken, 
some cars parked on the east side of the street, and it natu- 
rally had to get away to clear them cars. Q. But it was 
nearer the east side than it was the west side? A. Oh, yes. Q. 
Now, when the crash or collision came, the Johnson car 
was thrown to the east? A. Yes, sir. Q. In your judg- 
ment, how many feet out of the line that it was traveling 
was it thrown cast? A. It was thrown east so quick that 
I don’t hardly think that the front end traveled over two 
feet after it was hit; of course, in the motion it was lunged 
over and then pounded right back. * * * Q. Now, Moschel 
went right on? A. Yes, sir; Moschel went right on and 
stopped after he got past the intersection 15 or 20 feet. 
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* * * Q. So that, when Johnson’s car and Moschel’s car 
collided, the fire truck was far enough away so that 
Moschel went right on in a direct course and cleared that 
fire truck, didn’t he? A. No. Q. How? A. He lunged 
vight into the fire truck. Q. No; Iam speaking of Moschel. 
A. Oh, Moschel, yes, he cleared all of it. Q. Yes, Moschel 
went directly east? A. Yes. Q. He did not change his 
course? A. No, sir. * * * Q. So that the fire truck must 
have been some little distance south of the point of col- 
lision? A. Well, I should judge—of course, when ‘the col- 
lision come, it kind of happened right away from the truck 
a little bit, but the truck traveling to the north there, and 
the other one to the south, I imagine it was a car length 
back. * * * Q. Now, Mr. Snyder, the collision between the 
fire truck and the Ford was at the front end or middle of 
the fire truck? A. It was at the front end of the fire truck. 
Q. You are sure of that? A. The'left front wheel. * * * 
Q. When the Johnson car collided with the fire truck, did 
it tip it over? A. No, sir. Q. In your judgment it was at 
that time that Johnson went out of the car? <A. That ig, 
at the rebound when the truck hit it back, because that 
was what pushed the two men out of the car. * * * Q. So 
the collision between the Ford car and the fire truck, ac- 
cording to your statement, would be somewhat south of the 
intersecting line of Eighteenth and Cass? <A. Well, I 
should say that it was about three or four feet south of 
the curbing line on the south side of Cass street. * * * 
Q. Then, Mr. Snyder, calling your attention to the Ford 
car and the Moschel car coming together, at the rate of 
speed that you have mentioned, neither slackened their 
rate of speed that you could tell, did they? A. No, sir. 
* * * Q. So the other car hit it; and how far would you 
say that it knocked the hind end east; as far as the center 
of Eighteenth street? A. Yes, sir. Q. Or, farther? <A, 
Well, not much farther, not over a foot past the center. 
* * * Q. And it was there where it came in contact with 
the fire truck? <A. Yes, sir; with the left side of the fire 
truck.” 
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No other witness called by plaintiff testified to the mgn- 
ner in which either of the collisions occurred. They testi- 
fied that they heard a crash, and to the location of John- 
son’s body, and of Johnson’s automobile and the fire truck, 
after they had stopped. The evidence shows that the pave- 
ment of Eighteenth street is 60 feet wide and that of Cass 
street 40 feet wide, each street being 100 feet in width. On 
the west side of Eighteenth street was a four-story brick 
building standing about 40 feet north of the north line of 
Cass street and about 20 feet back from the west line of 
Highteenth street. The 40 feet between Cass street and 
said Eighteenth street was unoccupied, but surrounded by 
a board fence six feet high. On the south side of Cass 
street and west side of Eighteenth street was a gasoline 
filling station, the driveway thereto coming on each street 
to within about 20 feet of the corner, and was about 30 
and 35 feet in width at the curb line. This driveway 
passed on each side of the building occupied by the filling 
station. The distance from the south line of Cass street to 
the north line of the street south thereof was 284 feet. 
The driver of the fire truck and the party with him testi- 
fied that at about the middle of the block south of Cass 
strect he was going about 18 miles an hour, and was slow- 
ing down to cross Cass street when the Moschel car hit 
the Johnson car and threw it directly against the front 
end of the fire truck on the left side; that the*brakes of 
the fire truck were immediately put on. The driver of the 
fire truck also testified that he saw the Johnson car coming 
south, when it was north of Cass street, at about 18 miles 
an hour, and that when the fire truck was about the middle 
of the block and just north of the alley he saw the Moschel 
car about 150 feet from the west line of Higtiteenth street 
coming from the west at about 25 miles an hour, and that 
he had no idea that there would be a collision between the 
Moschel car and Johnson’s automobile. He also testified 
that, had the Johnson car continued in the course it was 
going, he would have passed it when they met, with six 
feet clear between then. 
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There is practically no contradiction of any of the fore- 
going testimony. The only dispute or difference, in the 
testimony of the witnesses, is as to the location of the -John- 
son car, with reference to the south curb line of Cass street 
extended across Eightecnth street, at the time of its col- 
lision with the fire truck. The witnesses for the plaintiff 
testify that it was within a few feet, three to ten feet south 
of the curb line, while the city’s witnesses put it on the 
curb line or a little north thereof. All the witnesses agree 
that Johnson's body, when the truck stopped, was just a 
few feet south of the street intersection about on the 
center line of Eighteenth street. 

Appellant’s assignments of error Nos. 3 and 7 complain 
of the withdrawal from consideration by the jury, by in- 
struction of the court on its own motion, of the entire testi- 
mony of a witness called by plaintiff. The plaintiff, during 
the trial of the case, moved the court to withdraw the testi- 
mony of this witness. There was nothing in his testimony 
favorable to the defendants or either of them. If it was 
favorable to any party to the suit it was to the plaintiff. 
But it varied so from the other testimony of plaintiff's wit- 
nesses that it was unreliable. If it was error to strike out 
the testimony of this witness and instruct the jury to dis- 
regard the same, it was error without prejudice. 

The other assignments of error relate to the giving of 
instructions by the court on its own motion and refusal to 
give instructions requested by the city. The court on its 
own motion instructed the jury on the doctrine of “the last 
clear chance,” permitting the jury to base a verdict for 
plaintiff thereon. The court also gave to the jury an in- 
struction authorizing a verdict against the city on the basis 
of our comparative negligence statute. The court refused 
to give an instruction requested by the city telling the 
jury that there was no question to submit to them under 
the doctrine of “the last clear chance.” It also refused an 
instruction requested by the city telling the jury that no 
recovery could be had against the city on the basis of com- 
parative negligence between the deceased and the driver 
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of said fire truck. The court also refused to instruct the 
jury, on the motion of the city, to return a verdict for the 
city. 

The assignments of error relating to the giving and re- 
fusing of the foregoing instructions, together with the as- 
signment that the verdict is not supported by the evidence, 
require the same consideration and discussion of the evi- 
dence. 

One question to be determined is whether there is evi- 
dence of negligence on the part of the driver of the truck 
which was the proximate cause of the collision of the truck 
with the Johnson automobile. The negligence on the part 
o: the driver of the truck, and the only negligence relied 
on in the brief of appellee, is, he “drove said truck at a 
high and dangerous rate of speed, and beyond the ordinance 
limit, and contrary to the statute of the state of Nebraska, 
‘ * * to wit, 18 miles an hour;” that he “negligently and 
carelessly failed to have said truck under proper control 
and management at said crossing, and negligently and 
carelessly failed to keep a proper lookout for other vehicles 
using said crossing, and negligently and carelessly failed 
to slacken the speed of said truck as it approached said 
crossing, and negligently and carelessly failed to stop said 
truck before it ran over and killed the said Morris John- 
son.” The only evidence offered in support of said allega- 
tion of the petition was that relating to the speed of the fire 
truck and the distance it traveled after hitting the John- 
son car. Appellee in her brief says: “The proximate cause 
of Johnson’s death was the unlawful speed of the fire 
truck.” The accident happened October 25, 1919. The 
statute (Laws 1919, ch. 222, sec. 28) in force at that time 
did not prescribe the rate of speed on approaching or cross- 
ing the intersection of streets in a city. It provided: 
“Within any city or village no motor vehicle shall be oper- 
ated at a rate of speed greater than is reasonable and 
proper, having regard of the traffic and use of the road and 
the condition of the road, nor at a rate of speed such as to 
endanger the life or limb of any person.” The ordinance 
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of the city of Omaha contained the same provision as the 
above statute, and further provided that driving in excess 
of 12 miles an hour at all intersections and at 20 miles an 
hour at other points not within the congested district 
should be presumptive evidence of driving at a rate of 
speed which is not reasonable, safe, or proper. The inter- 
section of Cass and Eighteenth strects is not shown to be 
within said congested district. The rate of 18 miles an 
hour between the street intersection is not, therefore, con- 
trary to the statute, nor to the ordinance, unless it was 
greater than was reasonable and proper, having regard of 
the traffic aud use and condition of the road. Even if the 
rate of speed of the fire truck exceeded the limit provided 
by statute or ordinance, it would not be negligence per se. 

“When a driver of a motor vehicle exceeds the speed 
limit provided by statute, such driving is not negligence 
per sé, but is to be considered by the jury with all of the 
evidence and circumstances of the case in passing on the 
question of negligence.” Lady v. Douglass, 105 Neb. 489. 

It is also held that a rate of speed so forbidden affords 
reasonable grounds for inferring negligence. Stevens v. 
Luther, 105 Neb. 184; Omaha Street R. Co. cv. Duvall, 40 
Neb. 29. The speed of the fire truck did uot constitute 
negligence per se. The condition of the traffic and road 
and the facts and circumstances connected with and ac- 
companying the accident must, therefore, be shown by the 
evidence to be such as to constitute the speed of 18 miles 
au hour, under such circwustances and conditions, negli- 
gence, before it can be found that such speed of the fire 
truck was negligence on the part of the driver thereof. The 
facts and circumstances and condition of the traffic shown 
by the uncontradicted evidence in this case are; that the 
deceased was driving his automobile south on the right- 
hand side of Eighteenth strect at about 18 miles an hour; 
the fire truck running north on the opposite side of said 
Eighteenth street at 18 miles an hour, in the block south 
of where the deceased was driving his car, the fire truck 
running just east of the center of the street on account of 
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automobiles parked against the east curb of said street; 
the Moschel car coming east from the west side of Eight- 
eenth street, on the south side of Cass street, about 175 
feet west of the west curb of Highteenth street, running 
about 25 miles an hour, at the time that the fire truck was 
about 150 feet south of the south curb of Cass street. This 
condition of the traffic and road would in no way tend to 
make it negligence for the fire truck to be there driven at 
18 miles an hour. No reasonable mind could come to that 
conclusion. The uncontradicted evidence further shows 
that Johnson drove his automobile south across Cass street 
at 18 miles an hour, and after the front end of his automo- 
bile passed the south curb of Cass street the Moschel car 
struck the right hind wheel of Johnson’s car, throwing the 
car to the east and slightly south, so that the rear end of 
Johnson’s car went a foot or so to the east of the center of 
Highteenth street, where it struck the left front end of the 
fire truck, or the fire truck ran against it, as the fire truck 
was approaching the intersection at Cass street. We con- 
sider that the.question as to where the Johnson car was 
hit by the fire truck is determined to be at the place claimed 
by plaintiff, i. e., three to six feet south of the south curb 
line of Cass street extended across Highteenth street. The 
collision between the fire truck and the Johnson car threw 
Johnson out of his car and threw the car around so that 
it stood with the front to the south. Johnson fell out so 
that his head was caught under the left hind wheel of the 
fire truck; the brakes of the truck being set, the wheel 
slipped and did not roll over Johnson’s head, but dragged 
Johnson’s body along the pavement for about 10 feet, to 
a point a few feet south of the center of the street intersec- 
tion, which center was 20 feet north of the south curb line 
of Cass street. The collision with the fire truck must have 
followed immediately after that with the Moschel car, and 
as soon as the Johnson car reached the point to the east to 
which it had been thrown by the impact with Moschel’s 
car. This fact is shown, not only by the testimony of 
Snyder and the occupants of the fire truck, but algo by the 
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fact that Johnson had not yet gotten out of his car, pre- 
sumably from lack of time, to examine the damage to it 
caused by the collision with the Moschel car whereby the 
right rear wheel was broken. The witness, May K. Law- 
rence, called by plaintiff, testifies that she was going north 
on the east side of Eighteenth street, and that before cross- 
ing Cass street she heard a noise behind her, looked around, 
and saw the fire truck coming about half way back to the 
other crossing; that she took a few steps north, wondered 
if the truck was going straight ahead or was going to cross 
the strect in front of her; that she was very close to the 
corner when the collision occurred, that is, to the south ° 
curb of Cass street; that she could not see just where the 
Johnson car was when the truck struck it, because the 
truck was between her and the car. She also testifies that 
she did not sce or hear the collision between the Moschel 
car and the Johnson car. Other witnesses also testify to 
hearing the crash between the fire truck and the Johnson 
car, but that they did not hear the collision between the 
Moschel car and the Johnson car. This would indicate 
that the two collisions were so near each other in point of 
time as to be considered the same crash. If the Moschel 
car traveled at 25 miles an hour, it would travel the 175 
feet from where the driver of the fire truck saw it approach- 
ing to where it struck the Johnson car in a little less than 
5 seconds. The fire truck, if traveling 18 miles an hour, 
would travel the 144 feet to the point 3 feet south of the 
south curb line of Cass street in 5144 seconds. The two col- 
lisions must have happened, then, within a second of each 
other, and the Johnson car thrown into the course of or 
against the fire truck not more than a second before the 
collision with it. While the evidence of the speed of the 
vehicles and distances as to their relative positions are mat- 
ters of opinion or estimate, and not actual measurements, 
the witnesses testifying fo the speed all agree as to that of 
each of the three cars, and the same witnesses testify as to 
the distance of the cars from the streets. If not exact as 
to speed and distance, the variation would apply alike to 
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each, and the relative position of the cars when the 
Moschel car hit the Johnson car would be the same. No 
reasonable mind could believe, under the conditions thus 
shown, that the driver of the fire truck did see, in time to 
have avoided a collision with the Johnson car, that said 
car was in his course, or that he should have seen or an- 
ticipated that the Johnson car was, or would be, thrown in- 
to his truck. There was no evidence, therefore, to author- 
ize an instruction to the jury that it could return a ver- 
dict against the city based on “the last clear chance” doc- 
trine. The court, therefore, erred in giving such instruc- 
tion, and in refusing to give the instruction requested by 
the city telling the jury that there was no question to sub- 
mit to them under the doctrine of ‘the last clear chance.” 
Appellee argues that, had the fire truck been going 
slower, it would have been far enough away from the John- 
son car after it had been thrown into its course for the fire 
truck to have been stopped and avoid the collision. It may 
likewise be said that, had Johnson been traveling slower 
and not crossed the intersection of Cass street at a speed 
exceeding 12 miles an hour—the ordinance rate—he would 
not have reached the south side of Cass street in time to 
have been hit by Moschel’s car. If the speed of the fire 
truck was negligent, that of the Johnson car was equally 
negligent. Furthermore, if Johnson, on approaching Cass 
street, had looked to the west and kept a lookout for cars 
going east thereon, he would have seen Moschel’s car com- 
ing at a rapid rate. The plat introduced in evidence shows 
that he could have seen from a point 100 feet north of the 
south curb of Cass street for a distance of at least 100 feet 
to the west of the west intersection line of Eighteenth 
street, had looked to the west and kept a lookout for cars 
going east thereon, he would have seen Moschel’s car com- 
ing at a rapid rate. The plat introduced in evidence shows 
and saw Moschel’s car, he was also negligent in crossing 
Cass street. These acts of negligence on Johnson’s part 
contributed to cause the collision with the fire truck. No 
reasonable mind would say that the negligence of Johnson 
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in the speed of his car, and in crossing Cass street, was 
slight when compared with the negligence, if any, of the 
driver of the fire truck, and that negligence of the driver 
of the fire truck was gross. 

“Tf, on the trial of an action ‘brought to recover dam- 
ages for injuries to a person or to his property caused by 
the negligence of another,’ plaintiff is found to be guilty of 
negligence directly contributing to the injury complained 
of, he cannot recover, even though defendant was negligent, 
unless the contributory negligence of plaintiff was slight 
and the negligence of defendant was gross in comparison 
therewith; and if, in comparing the negligence of the 
parties, the contributory negligence of the plaintiff is found 
to exceed in any degree that which, under the circum- 
stances, amounts to slight negligence, or if the negligence 
of defendant falls in any degree short of gross negligence 
under the circumstances, the contributory negligence of 
plaintiff, however slight, will defeat a recovery.” Morri- 
son v. Scotts Bluff County, 104 Neb. 254. 

There were no conditions shown by the evidence which 
would warrant a comparison by the jury of negligence be- 
tween the deceased and the driver of the fire truck. The 
court erred in giving its instruction allowing the jury to 
make such a comparison. It also erred in refusing to give 
the instruction requested by the city that no recovery 
could be had against the city on the basis of comparative 
negligence. 

Unless there was evidence tending to show, and from 
which reasonable minds might believe, that the speed of 
the fire truck was the proximate cause of the death of 
Johnson, the verdict of the jury is not sustained by the 
evidence and the court erred in refusing to direct a ver- 
dict for the city. 

“A party is only answerable for the natural, probable, 
reasonable, and proximate consequences of his acts; and 
where some new efficient cause intervenes, not set in mo- 
tion by him, and not connected with, but independent of, 
his acts, not flowing therefrom, and not reasonably in the 
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. nature of things to be contemplated or foreseen by him, 
and produces the injury, it is the proximate and dominant 
cause.” Kitchen v. Carter, 47 Neb. 776; Merkouras v. Chi- 
cago, B. & Q. R. Co., 104 Neb. 491. 

“An injury that could not have been foreseen or reason- 
ably anticipated as the probable result of the negligence 
is not actionable, nor is an injury that is not the natural 
consequence of the negligence complained of, and would 
not have resulted from it, but for the interposition of some 
new, independent cause that could not have been antici- 
pated.” Chicago, St. P., M. & O. R. Co. v. Elliott, 5 C. C. 
A. 347. 

“The concurring negligence of another cannot transform 
an act of negligence which is so remote a cause of an in- 
jury that it is not actionable into a cause so proximate 
that an action can be maintained upon it. It cannot create 
a liability against one who does not legally cause it, or 
make an injury the natural and probable result of a prior 
act of negligence which was not, or would not have been, 
such a result in its absence.” Cole v. German Savings & 
Loan Society, 59 C. C. A. 593. The last two cases are cited 
with approval in Spratlen v. Ish, 100 Neb. 844. 

Applying the foregoing rules of law to the facts uncon- 
trovertedly established in this case, was the death of de- 
ceased the natural, probable, reasonable and proximate 
consequence, under the circumstances of this accident, of 
the speed of the city’s fire truck? A new and efficient 
cause, not set in motion by the driver of the fire truck, and 
not connected with, but independent of, his acts, not flow- 
ing therefrom, is shown by the evidence to have inter- 
vened. Such intervening cause could not reasonably in 
the nature of things be contemplated or foreseen by the 
driver of the fire truck. The casting of Johnson in his 
automobile directly in the course of, or against, the fire 
truck by the said Moschel’s car was that new and efficient 
intervening cause. No reasonable mind could arrive at 
the conclusion that the driver of the fire truck, observing 
the said approach of said cars, could anticipate or foresee 
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that one car approaching would or might cast the other 
car into his course so near him that he could not stop and 
avoid a collision, nor, in fact, that he could foresee or an- 
ticipate that it would be cast into his course at any point 
whatever, nor that he could anticipate or foresee that there 
would be a collision between the other two cars at the 
street intersection. The collision of the Moschel car with 
Johnson’s car, thereby casting the latter car against the 
fire truck or into its course, was the proximate cause of 
the death of Johnson. The distance which the fire truck 
traveled after coming into contact with the Johnson car 
might aid in determining the rate of speed of the 
truck. If, however, the speed of the truck was not 
the proximate cause of the accident, that distance of travel 
could not make the speed the proximate cause. Negligence 
could not be inferred from the distance of travel, for the 
evidence showed, without contradiction, that the driver of 
the truck, on seeing there was to be the collision, did every- 
thing that could be done to stop the truck. The brakes 
were set and the wheels sliding from the time of the acci- 
dent. The evidence does not tend to show, and does not 
show, that any negligence on the part of the driver of the 
city’s fire truck was the proximate cause of the death of 
Morris Johnson. The verdict of the jury is not sustained 
by the evidence. The court erred in refusing to direct a 
verdict for the city. 

The judgment against the city, appellant herein, is re- 
versed and vacated, and this cause, as to the city of Omaha, 
is dismissed. 

REVERSED AND DISMISSED. 


Marcaret McDONOUGH, APPELLANT, V. ADELAIDE MBANY 
ET AL., APPELLEES. 


Finep May 6, 1922. No. 21970. 


Basements. The owner of real estate made simultaneous deeds there- 
fer whereby she conveyed the fee to one party and conveyed an 
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easement for a right of way across a portion of the ground to an- 
other. Neither deed made reference to the other, but the taker of 
the fee had notice that the taker of the easement had been, and 
then was, enjoying the use of the right of way, and claimed the 
right thereto, and that such right was recognized by their com- 
mon grantor. Subsequently she conveyed the real estate to an- 
other, who likewise had notice of the existence of the right of 
way deed and the use of the ground by the grantee named therein. 
Held, that the grantee took the fee title subject to the easement 
of the right of way. 


AppraL from the district court for Douglas county: 
ARTHUR C. WAKELEY, JupGE. Reversed, with directions. 


Murphy & Winters, for appellant. 
Jamieson, O’Sullivan & Southard, contra. 


Heard before Morrissey, C. J., Rosp and Atpricu, JJ., 
Raper and Stewart, District Judges. 


MornrisskEy, C. J. 

Plaintiff brought suit in the district court for Douglas 
county to have the title quieted and confirmed in her to a 
right of way across the south 10 feet of the west 40 feet of 
lot 1, block 22, of the original plat of the city of South 
Omaha, Douglas county, Nebraska. From a judgment in 
favor of defendants, plaintiff appeals. 

Originally one Mary Fitzgerald owned a plot of land at 
the corner of Twenty-fourth and C streets with a frontage 
on Twenty-fourth street of 60 feet and a frontage on 
C street of 150 feet. She sold and conveyed by war- 
ranty deed to plaintiff the south 30 feet of the east 110 
feet of this tract of land, and the deed of conveyance was 
placed of record and plaintiff went into possession of the 
premises and has continuously since that time occupied it 
as her home. Subsequently one Katharine Novak and her 
husband purchased the remainder of the tract of ground, 
and on May 27, 1914, Miss Fitzgerald conveyed the prem- 
ises by warranty deed to Katharine Novak. On the same 
day Miss Fitzgerald executed and delivered a right of way 
deed to plaintiff for the ground in controversy. The record 
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does not show whether the warranty deed to Mrs. Novak or 
the right of way deed to plaintiff was first executed, but 
the deed to Mrs. Novak was first placed of record. May 
14, 1919, Mrs. Novak and her husband conveyed to de- 
fendants by warranty deed a parcel of the ground thercto- 
fore purchased, including the ground covered by plain- 
tiff’s right of way deed. Defendants at once went into pos- 
session, and subsequently erected a gate across the so- 
called right of way and have excluded plaintiff from its 
use. 

‘Defendants claim to be the absolute owners of the 
ground in controversy by virtue of their deed from Kath- 
arine Novak and her husband. The evidence shows that 
at the time plaintiff purchased the ground whereon she 
lives it was agreed between her and her grantor that an 
alley should be laid out beginning at the southwest corner 
of the tract where this claimed right of way begins and 
extending east-40 feet to the property purchased by plain- 
tiff, then extending north to C street, thus giving the prop- 
erty purchased by plaintiff access to the public alley and 
to C street, as well as to Twenty-fourth street whereon the 
property fronted. Subsequently the plan to extend the 
alley to C street seems to have been abandoned. Plaintiff 
moved on to her premises in May, 1914. There was then 
no house on the ground now owned and occupied by de- 
fendants, but there was a house on the ground lying be- 
tween plaintiff’s property and C street. The evidence shows 
that, following plaintiff’s establishment of a residence on 
her property, coal was hauled to her house over the go- 
called “L-shaped” alley. Trucks were driven in from C 
street and driven out over the right of way now in contro- 
versy, or they were driven in over the right of way from the 
public alley and were driven out by way of C street, or were 
driven in over the right of way in suit and driven out over 
the same route, until after defendants received their deed 
in 1919. Appellant contends that it is immaterial ag to 
whether the deed from the original owner to the Novaks or 
the right of way deed to plaintiff was first recorded, if the 
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Novaks had actual knowledge of plaintiff’s claim before 
making the purchase. It is said the defendants have no 
greater rights than their grantors would have if still the 
owners of the property; that plaintiff was in possession 
and was using the ground in controversy when the Novaks 
bought, and that the burden is on defendants to show that 
when their grantors purchased they had no actual knowl- 
edge of plaintiff’s easement or had no knowledge of facts 
which would put a prudent person upon inquiry; that it 
is for them to show that they became bona fide purchasers 
for value without notice of plaintiff’s claim. 

Appellant’s attorneys have made numerous assignments 
of error, but as the case is to be tried de novo in this court 
we shall not undertake to discuss these assignments, but 
shall consider the case on its merits and determine the con- 
troversy according to our view of the record. Without this 
right of way there is no means of ingress or egress to the 
rear end of plaintiff’s lot; the lot fronts on Twenty-fourth 
street and is terraced up several feet above the street; de- 
prived of the use of the right of way, coal and all other 
material used at the home must be carried up this terrace 
and across the lawn by the side of the house. Ashes and 
other waste matter must be carried out over the same 
route. The evidence sufficiently shows that prior to the 
purchase of defendants’ grantors this had never been done, 
but such use had been made of the ground in controversy 
as was necessary in bringing coal and other material to 
plaintiff's house. This use, to be sure, did not call for any 
considerable use of the ground, but it was sufficient to 
show that it was so used. The testimony on behalf of plain- 
tiff so shows, and in addition thereto, from the testimony 
of Mr. and Mrs. Novak, given on behalf of defendants, it 
appears that they had knowledge of such use of the ground 
by plaintiff before they purchased, but they testified that 
they were assured by their grantor that plaintiff was with- 
out legal right to the use of the premises and that her use 
thereof was permissive only. Their testimony shows also 
that. before they took their deed Mrs. Novak and plaintiff . 
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had a telephone conversation regarding this right of way. 
There is some conflict in the testimony of these two wit- 
nesses as to that conversation. Plaintiff testified that Mrs. 
Novak called her up and asked “If we had a driveway 
there. * * * I said, ‘Yes.’”? Continuing, she testified that 
Mrs. Novak told her that the record did not so show. Plain- 
tiff testified that, immediately upon being informed by Mrs. 
Novak that her deed did not cover the right of way, plain- 
iff went to her attorney, who drafted a right of way deed 
for the ground, and she took it to her original grantor, who 
accompanied her to the office of the same notary public, 
who on the same day took the acknowledgement to the deed 
conveying the ground in question to Mis. Novak, and there 
it was in his presence executed, acknowledged and deliv- 
ered to plaintiff; that subsequently, and before the Novaks 
sold the property to defendant, plaintiff had a conversa- 
tion with the Novaks wherein they sought to effect an ex- 
change of other ground for the driveway in controversy. 
In reaching a couclusion as to the rights of the respec- 
tive parties, we are not bound by their oral testimony 
alone, but may in determining the weight to be given to 
the testimony cousider the surrounding circumstances and 
the conduct of the partics. Soon after the Novaks secured 
their deed they had a wall erected from the northwest cor- 
ner of plaintiff's lot south along the line between her prop- 
erty and that of plaintiff for 20 feet. It is significant that 
this wall was not extended to the south line of the lot, but 
only to the point where it touched this right of way. If 
the Novaks did not then understand that plaintiff had a 
right to use this strip of ground, why did they not con- 
tinue this wall the remaining ten feet to the lot line? The 
contractor who erected the wall testified that he had direc- 
tions from Mr. Novak to leave this ten feet unobstructed ; 
that Mr. Novak said “there was a driveway ou that ten 
feet and that it had to be left clear for them to drive 
through.” This witness testified further that, in a conver- 
sation had with Mr. and Mrs. Novak with regard to the 
location of the house they were about to build on the 
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premises soon after their purchase, “they said that, in pre- 
paring the plans, we would have to leave that ten foot 
along there * * * for a driveway.” A woman who was liv- 
ing in the house on the property at the time of its purchase 
by the Novaks testified that Mr. and Mrs. Novak called at 
her house to inspect the property, and that she had a con- 
versation with them with reference to any right of way 
that might be on the premises. Her testimony in part is 
as follows: “Q. What was said by you and by them there 
as nearly as you can remember? A. Well, as nearly as I 
can remember, Mr. Novak asked if the lot extended to the 
terrace there, that would be to that vacant lot, and Miss 
Fitzgerald had told me to tell any prospective buyers that 
there was a ten-foot road there or driveway that belonged 
to Mrs. McDonough next door. Q. Did you tell the Novaks 
that? A. Yes, sir.” This witness testified that Mrs. Mce- 
Donough had told her that she owned the driveway, and, 
further, that Mrs. McDonough used the driveway. She 
testified also that, when Mr. and Mrs. Novak put what the 
witness designates as the large house (the house now 
owned by defendants) on the lot, Mrs. Novak said to the 
witness that she wanted Mrs. McDonough to exchange her 
ten feet back of the new house (the right of way) for an- 
other right of way because the right of way made the lot 
too short. This witness testified further that the driveway 
had been surveyed and that the surveyor’s stakes were 
there before the Novaks purchased. The notary public 
who drew the deeds executed by Miss Fitzgerald showed 
the property to Mr. and Mrs. Novak before they made the 
purchase, and he testified that they were informed that 
there was to be a driveway from C strect to give access to 
the lot owned by Mrs. McDonough, but at the time of the 
consummation of the sale it was then agreed to change the 
dviveway from the north entrance to the west entrance; 
and that this conversation was had before the delivery of 
the deed. 

The original owner of all the property had deceased. be- 
fore the controversy arose. Mr. and Mrs. Novak had left 
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Nebraska, but their depositions were taken and form part 
of the record. These witnesses testified that while nego- 
tiating for the property the owner assured them that plain- 
tiff had no deed to the right of way and had oral permis- 
sion only for its use. They denied having knowledge at the 
time of purchase of plaintiff’s right of way deed; denied 
that they ever recognized any right in plaintiff to the right 
of way. 

There is a strong showing as to the damage and incon- 
venience to defendants in case plaintiff prevails in this liti- 
gation; however, that is a matter we are not free to con- 
sider. In view of all the evidence, direct and circumstan- 
tial, we reach the conclusion that when the Novaks pur- 
chased they knew that plaintiff had the right to use this 
strip of ground ag aright of way. They continued to recog- 
nize plaintiff's right until the opportunity was presented 
of making a sale, when, without any reservation in their 
deed, they conveyed the property to defendants. Defend- 
ants, like their grantors, purchased with knowledge of 
plaintiff’s claim to the land, for, in addition to her use 
of the ground, her deed was of record. They took title sub- 
ject to plaintiffs easement. See McParland v. Peters, 87 
Neb. 829, and authorities there cited. 

There is testimony which indicates that plaintiff has un- 
dertaken to use this ground for purposes other than as a 
mere right of way. She has no such right. Her right con- 
sists only in the reasonable use of the premises for the 
necessary ingress and egress to her lot. Defendants’ house 
is said to encroach six inches upon the right of way, but 
this is not such an encroachment as to inconvenience the 
plaintiff, and while the present building stands defendants 
will not be disturbed in their use of the ground on which 
this part of the house is situated. The judgment of the 
district court is reversed and set aside and the cause re- 
manded, with directions to enter a decree in harmony with 
this opinion. 
REVERSED. 
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Frank Hasek, JR., APPELLEE, Y. MAry HAJEK ET AL., DE- 
FENDANTS: ALICE FULLER ET AL., APPELLANTS. 


FILtep May 6, 1922. No. 22075. 


Specific Performance: OrAL CoNnTRACT: EVIDENCE: ParT PERFORM- 
ANCE. In an action for specific performance of an oral agreement 
with a person now deceased to convey land, the terms of the con- 
tract must be established by evidence that is clear, convincing and 
satisfactory; but in a case where there is direct testimony to the 
making of the contract, and also clear and undisputed testimony 
as to part performance by the person to whom the property was 
to be conveyed, a court of equity may properly enforce the con- 
tract to convey. 


APPEAL from the district court for Hayes county: 
Cuares E. ELprep, Juper. Affirmed, as modified. 


Hoagland & Carr and P. W. Scott, for appellants. 


CO. A. Ready, C. D. Ritchie and Stewart, Perry & Stewart, 
contra. 


Heard before Morrissey, C. J.. LETtoN, ROSE, ALDRICH 
and FLANSBURG, JJ. 


LETTON, J. 

The purpose of this suit is to procure specific perform- 
ance of a contract which plaintiff alleges his father, Frank 
Hajek, now deceased, made with him, upon a valid consid- 
eration, to convey to him a certain tract of land. Defend- 
ants are the widow, the administrator, and the other heirs 
of deceased. The court awarded specific performance. De- 
fendants appeal. 

The evidence shows that in September, 1913, when plain- 
tiff was over 21 years old, a contract of purchase and sale 
was made between one Karre and Frank Hajek, deceased, 
for the purchase of a section of land in Hayes county. The 
price was $13,000 ; $1,000 was paid in cash, and the balance 
was to be paid in annual payments, the last falling due on 
April 1, 1919. The scrivener, who drew the contract, testi- 
fied that the purchaser, Hajek, Sr., desired the mortgage 
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to secure the deferred purchase money drawn so as to cover 
only one-half section of the land, saying that “he wanted 
the east half of it for Frank, his son, and he did not want 
the contract made so that it would be all to him.” Mr. 
Karre testified that the first conversation about the land 
was at a sale when Frank Hajek, Sr., wished to purchase 
from him the east half of section 14; that he said, “TI will 
buy that for Frank ;” that he told Hajek he would not sell 
a half section, and Hajek then bought the whole of section 
14; that afterwards Hajek wanted two separate deeds 
made, one conveying the east half of the section to plain- 
tiff, and the other the west half to himself, and wanted the 
mortgage made upon the west half section; that Hajek said 
the boy had earned the land, but witness told him he had 
to protect himself, and that he refused to accept a mort- 
gage on the half section alone as security. It seems that 
during the war there was a rumor that the son had been 
killed, and Hajek then told the witness he had bought the 
land on purpose for his son, and that now he was killed 
and everything was gone. Testimony is given, as to these 
and other statements and declarations of deceased, by 
other witnesses having no interest in the controversy. The 
east half of the section was spoken of by deceased and by 
other members of the family as “Frank’s land.” One who 
wished to rent the house on the land was told by the father 
to see Frank, that he owned it. He also told the assessor 
that the land belonged to Frank. It is admitted that $490 
of the compensation to plaintiff from the government for 
military services was received by the father and applied 
upon the purchase price. 

The most direct and definite testimony as to the contract 
is that of Mrs. Hajek, the widow of deceased, who testi- 
fied that, when the father found he would have to buy the 
whole section in order to obtain the east half, he came 
home, and an agreement was then made between Frank 
and his father that Frank should stay at home and help 
him pay for this land, and that when it was paid for he 
would deed it to Frank; that Frank did stay until he was 
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called to service, and has been home ever since. 

It is admitted that certain other witnesses would testify, 
if present, that they heard the father state that the land 
in controversy was bought for the son, Frank, had been 
earned by him, and had been designated as his. 

The testimony on the part of the defense does not mili- 
tate very strongly against that produced by the plaintiff; 
in fact, some of it corroborates that of plaintiff’s witnesses. 
The fact was elicited that after the plaintiff came home 
from France he worked for his brother-in-law, Fuller, up- 
on this particular tract of land for two months for wages, 
but it is shown that Fuller had become a tenant of it in 
plaintiff's absence, and that plaintiff is now in possession, 
cultivating the land. 

A direct and distinct agreement was made that if the 
son, an adult person, would remain upon the farm, and 
apply his earnings to the payment of the mortgage debt, 
the father would convey the land to him when the mort- 
gage was paid. The undisputed evidence shows that the 
father intended to have the conveyance made to plaintiff 
by Mr. Karre at the time the deed and mortgage were exe- 
cuted, but that this was not done on account of the refusal 
of Karre to accept a mortgage upon one-half of the section 
of land purchased. The plaintiff carried out his portion 
of the contract by contributing his services, remaining up- 
on the land until he went into the service of the United 
States, and devoting what appears to be the greater part 
of his compensation while in the service to the purpose of 
carrying out his contract. When he returned he resumed 
performance. 

These facts bring the case within the rule of Kofka v. 
Rosicky, 41 Neb. 328; Peterson v. Estate of Bauer, 76 Neb. 
661; Harrison v. Harrison, 80 Neb. 103; Rine v. Rine, 100 
Neb. 225; Warnick v. Warnick, 107 Neb. 747. It is not 
clear from the evidence that the mortgage has been paid in 
full. The petition prays -for specific performance of the 
contract to convey the Jand free and clear of all incum- 
brances. The decree makes no reference to the incumbrance, 
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and hence plaintiff takes the land subject to whatever liens 
there may exist upon it. He makes no complaint of this. 

Complaint is made with respect to the competency of 
some of the witnesses. It is said Mrs. Hajek was incompe- 
tent as a witness, under section 7894, Rev. St. 1913, re- 
lating to transactions with a person now deceased. Mrs. 
Hajek did not testify to any transaction that she had with 
the deceased, but merely related a conversation, which she 
heard, in which she took no part. This is not prohibited 
by the statute. Kroh v. Heins, 48 Neb. 691; In re Estate 
of Powers, 79 Neb. 680; McNea v. Moran, 101 Neb. 476. 
There was no error in the reception of this testimony; nor 
was there error in the reception of the testimony of the 
other witnesses who, it is argued, were not competent to 
testify. 

We adhere to the views expressed in Remaly v. Sweet, 
106 Neb. 327, and Overlander v. Ware, 102 Neb. 216, that 
such an alleged contract must possess the element of cer- 
tainty, and the proof to establish it must be clear and satis- 
factory; but, when all the evidence in this case is taken 
into consideration, these requisites have been supplied, 
and the decree, so far as it awards specific performance, 
is affirmed. 

Complaint 1s made that the decree as to costs operates 
to compel the adult defendants to pay the fee of $50, al- 
lowed to the guardian ad litem of the infant defendants. 
The decree in respect to costs is as follows: “That the 
plaintiff recover from the defendants Alice Fuller and 
Agnes Viersen their costs herein expended, taxed at $ ; 
that there be and hereby is allowed an attorney’s fee for 
the guardian ad litem, in the sum of $50, to be taxed as a 
part of the costs of this proceeding.” 

We do not understand this to mean that the costs of 
the infant defendants are taxed to the adult defendants. 
The decree provides that plaintiff shall recover from the 
adult defendants “their costs.” It should be corrected to 
read as follows: “That the plaintiff recover from the adult 
defendants, except guardian ad litem fees, his costs herein 
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expended, taxed at $——_—..”_ The theory of the taxation 
of costs is that each party pays his own costs as they are 
incurred, and that the successful party recover his costs 
from the unsuccessful party. He is not entitled to a judg- 
ment for the defendants’ costs, but only for his own. The 
guardian ad litem fees in this case may properly be said 
to be costs of the plaintiff and should be paid by him. These 
costs were not necessitated by the adult defendants, nor 
could they have been obviated by them. 

It is therefore ordered that the plaintiff pay the guardian 
ad litem fees and that he shall not be allowed to recover 
such fees from the defendants. 

The decree as to costs is modified, and otherwise is af- 
firmed. 

AFFIRMED AS MODIFIED. 


WILLOE C. GREGORY, APPELLEE, V. AMERICAN BANK BUILD- 
ING COMPANY ET AL., APPELLEES: GEORGE C, FLACK, 
INTERVENER, APPELLANT. 


FiLtep May 6, 1922. No. 22460. 


1, Lease: ASSIGNMENT: PARoL EvipeNce. It is competent to prove 
by parol evidence that the parties to an assignment of a lease of 
real estate, though absolute in form, intended it as collateral se- 
curity for a debt. 


ASSIGNMENT AS COLLATERAL. An assignment of a lease 
of real estate and a separate option permitting the assignor to re- 
purchase the lease may be treated as security for a debt, if the 
parties so intended. 


3. Attachment: InTERESts or LESSEE. The interests of lessee in 
a lease of real estate may in a proper case be attached by his 
creditors. 


AppEAL from the district court for Douglas county: L. B. 
Day, Juper. Affirmed. 


William Baird & Sons and T. F. Wiles, for appellant. 


Hastings, Ritchie & Canaday, Palmer, Taylor & Palmer 
and Smith, Schall & Howell, contra. 
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Heard before DAY, DEAN, FLANSBURG and Ross, JJ. 


Ross, J. 

This is a controversy over the nature of an assignment 
of a lease. The attitude of the assignee is that the assign- 
ment transferred to him the indefeasible title of the as- 
signor. The other litigants take the position that the as- 
signment is collateral security for debts. 

The facts out of which the controversy arose are some- 
what complicated. The leased property is used for rental 
purposes and consists of a lot and a building thereon at 
the southwest corner of Nineteenth and Farnam streets in 
Omaha. Harold Gifford, Willson O. Bridges and Wilson 
T. Graham owned the fee and leased the property to 
Marion F. Shafer, Ward IE. Shafer and Lee M. Swindler 
May 1, 1919, for a term of 99 years at an annual rental 
of $16,000, payable in quarterly instalments of $4,000 each. 
The lessees transferred the lease November 4, 1919, to the 
American Bank Building Company, hereinafter called the 
“Building Company.” The litigation was commenced by 
Willoe C. Gregory, plaintiff, December 23, 1920, against 
the Building Company to recover damages for false repre- 
sentations in the sale of stock. The Building Company 
assigned the lease to George C. Flack February 8, 1921, 
but he did not have it filed for record until March 11, 
1921. In the meantime plaintiff attached the leasehold 
March 2, 1921, and later garnished the rents in the hands 
of the tenants. Flack intervened in plaintiff's action 
June 10, 1921, and pleaded his interests as an assignee or 
as an innocent purchaser of the lease. Judgment was 
rendered against the Building Company in favor of plain- 
tiff July 16, 1921, for $2,690.33. Judgment was also reu- 
dered against the Building Company September 6, 1921, 
for $2,193.30 on a similar cause of action in favor of 
Louise Schoepflin, an intervening defendant. September 
14, 1921, Stanley P. Bostwick was appointed receiver of 
the Building Company with authority to collect the rents 
from the tenants occupying the leased premises. On is- 
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sues raised by the pleas of Flack and the other litigants, 
including the Building Company, the trial court decreed, 
among other things, that Flack’s assignment is collateral 
security for debts owing by the Building Company to 
him in the sum of $17,777.50; that plaintiff has a prior 
lien for $2,487.31 on the funds in the hands of the receiver, 
and that intervener Schoepflin has also a lien thereon for 
$2,198.30, which is inferior to plaintiff’s but superior to 
Flack’s. From this decree Flack has appealed. 

It is argued on behalf of Flack that he is the absolute 
owner of the lease under a written assignment or contract 
of purchase which cannot be contradicted or varied by 
parol evidence. The negotiations between Flack and the 
Building Company resulted in the execution of two instru- 
ments. One was the assignment, absolute in form; the 
other was an option permitting the Building Company to 
repurchase the lease by August 1, 1921. The option was 
not exercised within the time limited, and it is insisted 
that the contract was a conditional sale which became ab- 
solute on the date mentioned. The position thus taken 
seems to be untenable. It is competent to prove by parol 
evidence that the parties to an assignment of a lease of 
real estate, though absolute in form, intended it as security 
for a debt. The two instruments in question are subject 
to that rule. 

Tt is contended, however, that the evidence is insufficient 
to sustain a finding that the lease was assigned to Flack 
as collateral security for the debts of the Building Com- 
pany. This does not seem to be the proper view of the 
record. There is proof that the parties to the assignment 
intended it to be collateral security. Circumstances con- 
firm that conclusion. There is testimony to show the fol- 
lowing facts: Part of the original consideration for the 
lease was $40,000 paid in cash. The Building Company 
was embarrassed by litigation and debts and applied to 
Flack for a loan. Representatives of the Building Com- 
pany were called to the office of Flack and there found that 
the lease and the option had already been drawn. The 
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nature and the purpose of the instruments were discussed. 
Owing to the character of the property or leasehold, an 
assignment was demanded instead of a mortgage. An 
agent was selected to collect the rents for the benefit of 
the Building Company. The giving of notes was men- 
tioned, but the amount of money needed by the Building 
Company was not definitely known and Flack’s attorney 
said that notes were not to be given. Flack was to ad- 
vance at the time $4,000 and additional sums to protect 
the lease. He did not take possession of the leased prem- 
ises or collect the rents from the tenants—rights accruing 
under an absolute assignment. In his behalf there is proof 
of a different import, but the more convincing evidence 
leads to the conclusion that the assignment was in fact col- 
lateral security for money which Flack agreed to advance 
to creditors of the Building Company. The latter’s inter- 
ests in the lease were subject to the attachment which was 
levied before Flack filed his assignment. In this view of 
the facts and the law, there does not seem to be any error 
in the decree of the district court. 
AFFIRMED. 


Water K. BEAUCHAMP, APPELLEE, V. Dorsry LEYPOLDT 
ET AL., APPELLANTS. 


Fitep May 6, 1922. No. 21939. 


1. Trial: Instructions. A party to an action is entitled to have 
the jury instructed with reference to his theory of the case, when 
such theory is pleaded and supported by competent evidence. 


2. Bailment: Graruitous Baree: Duries. Where a tenant at the 
expiration of his tenancy leaves upon the premises a harvested 
crop in the field, in the absence of some undertaking or permis- 
sion on the part of the incoming tenant, the incoming tenant owes 
no duty to protect such property, except to refrain from wanton, 
reckless, or wilful acts which would injure or destroy such 
property. 


: In such case, where the incoming ten- 
ant givoe permission to the outgoing tenant to leave his property 
on the premises, with the assurance that it will be protected, the 
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incoming tenant thereby becomes a gratuitous bailee for the bene- 
fit of the outgoing tenant, and is liable for any injury or damage 
to the property occasioned by his gross negligence or had faith. 


APPEAL from the district court for Lincoln county: 
Hanson M. GrimMEs, JUDGE. Reversed. 


Hoagland & Carr, for appellants. 
Halligan, Beatty & Halligan, contra. 


Heard before Lerton, DEAN, and Day, JJ., CLEMENTS 
{E. J.) and Wetcu, District Judges. 


Day, J. 

Action for damages against defendants for negligently 
permitting their cattle to destroy a quantity of cane be- 
longing to the plaintiff. The trial resulted in a verdict, 
for the plaintiff for $474.58, upon which judgment was 
rendered. Defendants appeal. 

The principal errors relate to the failure of the trial 
court to properly instruct the jury. 

It appears from the record that the plaintiff had leased 
from the owner a certain quarter section of land for the 
vear ending March 1, 1919, upon which he had put up a 
number of tons of hay, and also grew and harvested in 
1918 about 20 acres of cane. On March 1, 1919, two-thirds 
of this cane was in the shock, and the remainder lay in 
bundles upon the ground as it fell from the machine. At 
the expiration of the lease this cane and about 15 tons of 
hay in the stack were still upon the premises. The land 
leased by the plaintiff was a part of a large ranch of some 
4,800 acres. This ranch, including the land occupied by 
the plaintiff, was leased by the owner to the defendants 
for ranching purposes for a period of years commencing 
March 1, 1919. At the commencement of their lease the 
defendants placed upon the ranch 540 head of cattle, plac- 
ing them in charge of a herder, and in the first instance 
kept them north of the premises upon which the plaintiff’s 
property was located. There was a fence along the north 
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side of the half section between the cattle and the plain- 
tiff’s property. The cattle were turned in upon this half 
section about March 6. After the cattle were turned in 
upon this half section, a slough and a ditch lay between 
them and the plaintiff’s cane field. The cattle drifted to- 
ward the cane field, and on the morning of March 16 
crossed the ditch and slough, entered upon the field, and 
completely destroyed the plaintiff’s cane. The’ plaintiff 
testified that on March 5 or 6, he had a conversation with 
Mr. Moore, one of the joint defendants, concerning his field 
of cane, in which Moore told plaintiff not to worry about 
the cane; that the defendants would not harm it. Plain- 
tiff also testified to a conversation on March 13 as follows: 
“On Friday I called Mr. Moore at Hershey, and told him 
I was afraid these cattle would get in on me. He told me 
not to worry; he had a man to look after the cattle, and 
would see that they did not get in on me.” Replying to 
these conversations, Moore testified that on March 5 he 
told the plaintiff that the defendants had bought the “tops 
and bottoms” on the land occupied by the plaintiff, and 
were going to put the cattle thereon, and whatever feed 
plaintiff had there, to get it out, and that plaintiff replied 
that he would do so as quickly as he could. He was then 
asked specifically, “What, if anything, was said by -you 
he was not to worry about?” and answered, “Never said 
nothing about worrying. I told him to move it. We wanted 
to feed there.” The plaintiff’s testimony further tends to 
show that after the expiration of his lease he was engaged 
in removing the hay, and had just finished the day before 
the cattle entered upon the cane. It is undisputed that 
the cane field was very soft and muddy, and the ground 
in such condition that a team could not drive upon it with- 
out great difficulty; that the horses would sink to their 
knees. It is further shown that defendants’ cattle were 
in charge of a herder in the daytime, but were not under 
any restraint during the nighttime. 

One of the errors assigned is that the court erred in 
failing to instruct the jury upon the issue of abandonment 
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by the plaintiff of his cane. This issue was properly 
pleaded as a defense, and there was evidence which tended 
to support it. The defendant Moore testified that about 
March 10 or 11, he called up the plaintiff and told him that 
their man had called up and said he could not keep the 
cattle back longer, and that he (plaintiff) must get his 
feed out, and that the plaintiff replied “that there was 
only a little feed left, and to let them go.” This conver- 
sation was denied by the plaintiff. We think the court 
erred in failing to submit this issue to the jury. The rule 
is well settled that a party to an action is entitled to have 
the jury instructed with reference to his theory of the case, 
when such theory is pleaded and supported by competent 
evidence. Hauber v. Leibold, 76 Neb. 706. 

Defendants also urge that the court erred in giving in- 
struction No. 4. This instruction in effect told the jury 
that there was no dispute but that the plaintiff was the 
owner of the cane in question; that defendants’ cattle de- 
stroyed it; and that the only question to be determined by 

. the jury from the evidence was the value of the cane de- 
‘stroyed. Defendants contend that this instruction with- 
drew from the consideration of the jury the issue of de- 
fendants’ negligence. We are inclined to agree with this 
contention. If, as claimed by the plaintiff, his cane was 
upon the premises by the permission of the defendants. 
with the assurance on their part that it would be pro- 
tected, then defendants thereby assumed the obligations of 
gratuitous bailees for the benefit of the bailor, and would 
be liable to the plaintiff for injury to the property arising 
out of their gross negligence or bad faith. Burk v. Demp- 
ster, 34 Neb. 426. If, as claimed by the defendants, they 
gave no permission to the plaintiff to leave his property 
on the premises, and gave no assurance that it would not 
be harmed by their cattle, then we think the defendants 
owed no duty to the plaintiff to protect his property, ex- 
cept to refrain from wanton, reckless, or wilful conduct 
which would injure or destroy the property. Under the is- 
sues and evidence in the case, we think the instruction as 
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given was crroneous. In any view which may be taken, we 
think the court should have submitted to the jury under ap- 
propriate instructions the question of negligence on the 
part of the defendants. 

A number of other errors are assigned, but as they are 
not likely to occur upon a retrial we deem it unnecessary 
to consider them. 

For the errors pointed out, the judgment is reversed and 
the cause remanded for further proceedings. 

REVERSED. 


Brown ReaL EstaTE COMPANY ET AL., APPELLANTS, V. 
LANCASTER COUNTY ET AL., APPELLEES. 


Fitep May 6, 1922. No. 22212. 


1. Highways: Pavine: PerTivioN: Sieninc: State Orricers. Un- 
der section 1, ch. 215, Laws 1919, wherever a paving district is 
created by the board of county commissioners which includes 
property belonging to the state, the officers having in charge state - 
institutions are authorized to sign a petition requesting the boarc 
to proceed with the improvement. 


20—: SO: ——. In such ease, a peti- 
tion signed, “Board of Commissioners of State Institutions, by 
Henry Gerdes, Chairman,” requesting the improvement to be made, 
is a sufficient compliance with the law to authorize the board of 
county commissioners to count the state’s property as favoring 
the improvement. 

3. : : : : . The board of com- 


missioners of atate juistituitous are Atha Officials in charge of state 
institutions as contemplated by section 1, ch. 215, Laws 1919. 


IMPROVEMENT District. Where a pav- 
ing fknprovenent is proposed under chapter 152, Laws 1917, there 
is no legal objection to including in the petition for the improve- 
ment more than one road, where the improvement contemplates 
one connected system or unit of paving. 


ASSESSMENTS: Recovery. Section 4, ch. 200, 
Laws 1915, gives to an aggrieved party a right to maintain a 
civil action to recover so much of a special assessment paid as 
such party shows to be illegal, inequitable and unjust, provided 
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he has complied with the conditions precedent as set forth in said 
section, and not otherwise. 


6. H : : Pxurapine. A petition to re 
cover so much of a special assessment as is illegal, inequitable and 
unjust, based upon the provisions of section 4, ch. 200, Laws 1915, 
which fails to allege that the aggrieved party made complaint to 
the county board sitting as a board of equalization, does not state 
a cause of action. 


APPEAL from the district court for Lancaster county: 
WitiiaM M. Mornine, Jupce. Affirmed. 


Field, Ricketts & Ricketts, for appellants. 


Charles EH. Matson, Harry R. Ankeny, Mac G. Towls 
and Cosgrave & Campbell, contra. 


Petcrson & Devoe and W. B. Comstock, amici curie. 


Heard before Mornissry, C. J., LerTron, Rose, DEAN, 
Day, ALDRICH and FLANSBURG, JJ. 


Day, J. 

This action was brought by several parties plaintiff, who 
were similarly situated, against the county of Lancaster, 
to cancel and set aside a certain special assessment levied 
upon their respective properties, lying and being within 
paving district No. 38 of Lancaster county, also to recover 
the amount of the first instalment of said assessment paid 
by the respective parties under protest, and to quiet the 
title of said respective parties in their lands as against 
the record lien of said special assessment. The petition 
was based upon the theory that the board of county com- 
missioners had no authority or jurisdiction to order the 
improvement made, and were consequently without power’ 
when sitting as a board of equalization to levy an assess- 
ment upon the property within the district to pay for the 
same. The trial court sustained a demurrer to the petition, 
and entered judgment dismissing the action. Plaintiffs 
appeal. 

The main question raised by the demurrer goes to the 
sufficiency of the petition to state a cause of action. The 
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petition is too voluminous to be set out in an opinion, but 
we think the contentions of the parties will be understood 
from the following discussion: 

It appears that on May 19, 1919, the board of commis- 
sioners of the county of Lancaster, hereinafter referred to 
as the board, acting under the provisions of chapter 152, 
Laws 1917, duly passed a resolution creating and establish- 
ing paving district No. 38. The resolution specifically de- 
scribed the roads to be paved, the territory to be embraced 
within the district, and recited that the county would aid 
in the improvement out of the county paving fund to the 
extent of $10,000 a mile, and that the balance of the cost, 
less any state or federal aid which might be extended, 
should be assessed against the property within the district 
in proportion to the benefits derived from the improvement. 
The paving within the district embraced approximately 
3,000 acres, of which about 900 acres were owned by the 
state of Nebraska, and comprised the grounds upon which 
the hospital for the insane and the state penitentiary are 
located. The paving district in question lies immediately 
adjacent to the city of Lincoln, and the roads included 
within the improvement are so situated with reference to 
each other and with certain paved streets of the city of 
Lincoln as to form a “loop” passing the two state institu- 
tions above named. From this loop the paving extended 
a distance of half a mile further into the country along 
what is denominated Fourteenth street. Ina gencral way 
the improvement may be described as follows: 

Commencing at a point on the boundary of the city limits 
where Park boulevard intersects South street, the paving 

’ extends in a southwesterly direction along Park boulevard 
for a distance of approximately three-fourths of a mile to 
Van Dorn street, thence west on Van Dorn street one-half 
of a mile, thence south one mile, passing the State Hospital 
grounds, thence east one and one-half miles, passing the 
State Penitentiary, to the highway known as “Fourteenth 
street,” from which point the improvement extends south 
one-half of a mile, passing the State Penitentiary, and also 
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north about one and one-half miles, connecting at the city 
limits with city paving. 

Following the creation of the paving district certain 
property owners therein filed petitions with the board re- 
questing that the roads designated in the resolution be 
paved. Among the petitions so filed was one represent- 
ing the 900 acres owned by the state of Nebraska, which 
was signed, Board of Commissioners of State Institutions, 
by Henry Gerdes, Chairman.” Thereafter the board re- 
ferred the petitions to the county surveyor to ascertain 
and determine the aggregate frontage of.the roads desig- 
nated for improvement, and the aggregate frontage of 
property the owners of which had petitioned the county 
board to proceed with said paving, and determine whether 
the necessary frontage chargeable with the cost of the pro- 
posed improvement had signed the necessary petitions. The 
surveyor reported that the frontage represented by peti- 
tioners for the paving was more than 50 per cent. of the 
total frontage chargeable with the cost of the proposed 
improvement, and the board, relying on the report, found 
accordingly, and thereupon ordered the roads designated 
for improvement to be paved. While the finding of the 
board was not, strictly speaking, a finding that the owners 
of a majority of the property within the district charge- 
able with the cost of the improvement had signed petitions 
requesting the work to be done, we will so treat it, as it 
was conceded upon the argument that, if the petition repre- 
senting the state’s lands be excluded, the owners of a ma- 
jority of the property within the district had not petitioned 
for the improvement. 

On behalf of the plaintiffs it is urged that the petition 
signed, ‘“Board of Commissioners of State Institutions, by 
Henry Gerdes, Chairman,” should not have been counted 
as favoring the improvement, for the reason that there is 
no authority in the law for the state to sign such a peti- 
tion, and, assuming that there be such authority, that it 
was not properly exercised. On the other hand, the de- 
fendant contends that such authority has been given, and 
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that it was properly exercised. Both sides rely upon chap- 
ter 215, Laws 1919, to support their respective contentions. 
Section 1 of the act reads as follows: 

“Wherever any paving district is created along or ad- 
jacent to any state institution or the state fair ground, the 
officers having in charge state institutions, or the fair 
grounds, are hereby authorized and empowered to sign pe- 
titions in the name of the state, to create paving districts.” 

Section 3 of the act is as follows: “That for the pur- 
pose of paying the state’s share of the cost of such paving 
in paving districts which have been or shall hereafter he 
fully organized, * * * there is hereby appropriated from the 
general fund in the treasury, the sum of $100,000.” 

We are called upon to determine whether the provisions 
of the act above quoted are broad enough to authorize the 
officers named to sign a petition on behalf of the state re- 
questing the county board to proceed with the improve- 
ment. In the interpretation of statutes the cardinal rule 
to be observed is the ascertainment of the legislative will, 
and the courts in secking the intent of the lawgivers will 
consider the object which the legislature sought to obtain, 
the language used, as well as other laws in pari materia, 
and will, if possible, harmonize all of the law upon a given 
subject and give meaning to every part thercof. 

The law in reference to the general subject of paving in 
this state has now become fairly well settled. The first 
step in the process is the creation or establishment of a 
paving district. As applied to the situation now before 
us, this is done by a resolution of the board of county com- 
missioners, defining the territory embraced within the dis- 
trict, designating the roads to be improved, and containing 
other information for the benefit of property owners, such 
as the amount of aid which will be extended by the county. 
The power of the board to create a paving district is in 
no wise dependent upon a petition of the property owners, 
although it is not infrequent that the action of the board 
is prompted by the solicitation of property owners. The 
second step is a petition of the owners of a majority of the 
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property in the district, computed on the zone basis, which 
is chargeable with the cost of the improvement, requesting 
the board to proceed with the improvement. 

Section 1, ch. 152, Laws 1917, after authorizing the 
board, in counties having a city of the first class, “to grade 
and pave, repave, gravel, or macadamize any road, high- 
way or boulevard in said county outside the corporate 
limits of such city and other cities and villages,” further 
authorizes such board to create suitable road improvement 
districts comprising lots, tracts, or parcels of land abut- 
ting on, or adjacent to, or in the vicinity of, such road, 
highway or boulevard, which are specially benefited by 
such improvement. The section further provides that the 
paving districts shall be created by resolution, which shall 
designate and fix the proportion ot the total cost of the im- 
provement which shall be paid out of the county paving 
fund, and that the remaining cost of the improvement shall 
be paid by a special assessment upon the lands in such 
district in proportion to the benefits from such improve- 
ment. The section then recites: 

“Provided, however, no such work and improvements 
shall be finally ordered or constructed unless a petition 
shall be signed by the owners of a majority of the property 
chargeable with the cost of the improvement or part there- 
of, such majority to be computed on the following basis: 
The district shall be divided into six equal zones on each 
side of the road, highway or boulevard to be paved and im- 
proved, the same to run parallel with said road, highway 
or boulevard, and all property in the first zones directly 
abutting on said road, highway or boulevard, shall be com- 
puted on the basis of fifty per cent. of the total area space 
in said district, and all property in the second zones twen- 
ty-five per cent.. in the third zones ten per cent., and the 
fourth, fifth and sixth zones five per cent. each, which peti- 
tion shall be filed with said board. * * * Upon the filing of 
such petition it shall be mandatory upon said board to at, 
once proceed with such work and improvements, if there 
shall be available in said county paving fund a sufficient 
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amount to pay the proportion of the cost payable from such 
fund.” 

It will be noted that a petition of the owners of a ma- 
jority of the property chargeable with the cost of the im- 
provement is necessary before the board is authorized to 
proceed with the work, and, when such a petition is filed, 
it is then the board’s duty to proceed with the improve- 
ment, if there are funds available for that purpose. 

What, then, did the legislature have in mind in enacting 
chapter 215, Laws 1919, which has been heretofore set out? 
Did it mean simply to authorize the officers therein named 
to sign a petition “to create paving districts?” We think 
such an interpretation is too narrow a view to give to the 
act. In the first place, as has heretofore been said, a peti- 
tion addressed to the county board to create a paving dis- 
trict is entirely unnecessary; so that, if it were held that 
the act merely authorized the signing of a petition “to 
create paving districts,” we would ascribe to the legisla- 
ture the doing of a futile and unnecessary thing. Besides 
this, if the act be literally construed, we have the legisla- 
ture saying that, whenever any paving district is created 
along or adjacent to any state institution, the officers 
named are authorized to sign a petition in the name of the 
state to create the district. We are not willing to believe 
the legislature intended such a futile and meaningless thing 
to be enacted into law. Construing the act of 1919 in con- 
nection with other laws in pari matcria, it seems more rea- 
sonable and logical to believe that the legislature intended 
to authorize the officers named to sign petitions represent- 
ing the state’s property requesting that the improvement 
be made, and that the state’s signature favoring the im- 
provement should be counted the same as any other owner 
of a like amount of property. 

It is true that an assessment could not be levied against 
the state’s property, in the sense that if it were not paid 
the property could be sold to satisfy the assessment, but 
in the sense that the amount of special benefits to the 
state’s property should be determined and paid was, we 
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think, clearly within the intendment of the legislature. 
This, we think, is shown by the fact that an appropriation 
was made amply sufficient to cover the amount of special 
benefits, which it might be determined the state’s property 
received by the improvement. 

We are, therefore, of the view, that under section 1, ch. 
215, Laws 1919, wherever a paving district is created by 
the board of county commissioners, which includes prop- 
erty belonging to the state, the officers having in charge 
state institutions are authorized to sign a petition request- 
ing the board to proceed with the improvement. 

Plaintiffs next contend that, if it be assumed that the 
officers named were authorized to sign petitions for the 
improvement in the name of the state, such power was not 
properly exercised. It is argued that a petition signed, 
“Board of Commissioners of State Institutions, by Henry 
Gerdes, Chairman,” was not a signature of the state of 
Nebraska. We cannot agree with this contention. The 
spirit of the act was to permit the officers in charge of the 
state institutions to sign the petition for and on behalf 
of the state. A quite analogous question arose in Hddy v. 
City of Omaha, 72 Neb. 561. In that case the title to the 
property was in the school district. A paving petition in 
behalf of the school] district was signed, “Board of Edu- 
cation, by Jonathan Edwards, President,” and was held 
sufficient. 

It is next argued by the plaintiffs that the proceedings 
of the board are void because more than.one road is in- 
cluded in the improvement. While it appears that more 
than one road is included in the improvement, it also ap- 
pears that the improvement, considered as a whole, con- 
stituted but a single unit, and forms a.connected pave- 
ment. While the authority granted to, the county board 
is to pave “any road, highway or boulevard,” using the 
singular number, we think it too narrow a construction of 
the statute to hold that a separate and distinct petition of 
the property owners is required where two or more roads 
are joined in one improvement. If a neighborhood is bet- 
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ter accommodated by an improvement in the form of a 
cross or circle, or any other figure, than by a straight line, 
the law we are now considering does not forbid it. The 
present case is not analogous to those arising under the 
laws governing paving in cities, in which it has been held 
that separate streets cannot be included in a single im- 
provement. 

It seems clear, therefore, that the plaintiffs are not en- 
titled to the relief prayed upon the ground that the board 
was without jurisdiction to proceed with the improve- 
ment, or to sit as a board of equalization and levy the as- 
sessment against the plaintiffs’ property. 

There is another theory suggested relating to that 
branch of the case wherein plaintiffs seek to recover the 
amount of special assessments paid under protest, which 
deserves consideration. Section 4, ch. 200, Laws 1915, 
gives to an aggrieved party a remedy in a direct action to 
recover so much of a special assessment paid by him as he 
shows to be illegal, inequitable and unjust. However, cer- 
tain conditions precedent to the exercise of this right must 
be observed, among them, that the payment made by the 
agerieved party should be under protest, with notice that 
he intends to sue to recover the same, in which notice he 
is required to state his grievance and the grounds there- 
for, and that the action must be brought within 60 days 
from the date of payment. This section further provides: 

“No court shall entertain any complaint that such party 
was authorized to make and did not make to said board 
when sitting as a board of equalization, nor any complaint 
not specified in such notice fully enough to advise such 
board of the exact nature thereof, nor any complaint that 
does not go to the groundwork, equity and justice of such 
assessment.” 

The plaintiff's petition charged that the anount of the 
assessment upon their respective properties is illegal, un- 
just, and not in accordance with special benefits. The pe- 
tition, however, does not charge that the plaintiffs made 
any complaint to the county board sitting as a board of 
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equalization. The remedy thus provided by the act of 1915 
is made to depend upon certain prerequisite conditions 
which the plaintiffs have not complied with, and, therefore, 
this special remedy is not open to them. It has been re- 
peatedly held by this court that a board of equalization 
when properly in session, with due notice given, acts ju- 
dicially, and its action within its jurisdiction, where no 
fraud is shown, is not open to collateral attack. The 
remedy in such case is by error proceedings. Webster v. 
City of Lincoln, 50 Neb. 1; Portsmouth Savings Bank v. 
City of Omaha, 67 Neb. 50; Morse v. City of Omaha, 67 
Neb. 426. ‘ : 

Plaintiffs can hardly claim a lack of knowledge of the 
assessment or of their rights with respect thereto. Section 
3, ch. 200, Laws 1915, provides, in substance, that the 
board shall give due notice of the time and place of its 
meeting when sitting as a board of equalization, by pub- 
lishing a notice once a week for three successive weeks in 
some newspaper in general circulation in the county at 
least ten days prior to the sitting of the board of equaliza- 
tion, or by service of a personal] notice on each owner of 
property within the improvement district. The board of 
equalization is required to have for inspection a plat or 
map of the district showing the location of the improve- 
ment and the lots, tracts and parcels of land embraced in 
said district, and also submit a tentative plan of the assess- 
ment and allowance of damages, if any, with respect to 
each lot, tract or parcel thereof, and shal] then hear any 
objections or complaints on behalf of the owners of such 
real estate as to the assessments of benefits, or the allow- 
ance of damages. A proper tribunal was created to hear 
the complaints of an aggrieved party and opportunity af- 
forded to be heard. Weare unable to see wherein the plain- 
tiffs have a legal cause of complaint. 

It would seem, therefore, that the plaintiffs have not 
stated a cause of action which entitles them to recover up- 
on any theory of the case which has been suggested; and, 
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also, that the demurrer to the petition was properly sus- 
tained and the action dismissed. 
The judgment of the district court is 
AFFIRMED, 


Morrissety, C. J., and ALDRICH, J., dissent. 
4 


DEAN, J., dissenting. 

The language of section 1, ch. 215, Laws 1919, seems to 
be plain in its requirements when considered in connec- 
tion with the entire scope of paving legislation. Section 1 
reads: 

“Wherever any paving district is created along or adja- 
cent to any state institution or the state fair ground, the of- 
ficers having in charge state institutions, or the fair 
grounds, are hereby authorized and empowered to sign pe- 
titions in the name of the state, to create paving districts.” 

It is said in the opinion of the majority that to interpret 
the act according to the plain meaning of its words is to 
impute to the legislature “the doing of a futile and unnec- 
essary thing.” If the act stood alone and was disconnected 
from any other statute on the same subject the observa- 
tion would doubtless be true. But the act does not stand 
alone and when it is considered in connection with all of 
the legislation on the same subject it is neither futile nor 
meaningless. 

The majority opinion invokes the rule of pari materiu, 
but under that beneficent rule it destroys section 1, ch. 
215, Laws 1919. The opinion interprets the act literally, 
destroys its real intent, and causes a legislative act to ap- 
pear ridiculous. Ordinarily the rule is otherwise employed. 
I submit that a reasonable application of the rule would 
preserve and give meaning to a meritorious act. Under 
the rule of pari materia the act seems simply to mean that, 
wherever the installation of a paving district is contem- 
plated by local authorities which is “along or adjacent to 
any state institution,” the officers having in charge such 
institutions are authorized and empowered to sign petitions 
“in the name of the state, to create paving districts.” They 
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are not authorized by this or any statute to sign petitions 
to “grade and pave” any paving district. That is the main 
question at issue. 

The main opinion observes that the power of the county 
board to create a paving district “is in no wise dependent 
upon a petition of the property owners.” That is true only 
as it affects private owners of abutting property or private 
owners of property situate within the district zone to be 
affected. But it is not true as affecting “officers having in 
charge state institutions.” They are not excused. Nor 
are they, by virtue of official position, property owners in 
the ordinary and usual sense, nor in the sense of any pav- 
ing statute. For these reasons, among others, and on this 
theory, in part, section 1, ch. 215, Laws 1919, was enacted. 
In this sense it should be given full force and effect in the 
comprehensive scheme of legislation as relating to paving 
districts. The outcome of the individual case is as noth- 
ing compared to an unsound interpretation placed upon 
an act of the legislature. 

Clearly the legislature realized that the county board, 
having only limited jurisdiction and restricted powers, 
would be reluctant to make a move toward the creation 
of a paving district, which would be the beginning of an 
expensive and pretentious project, unless the creation of 
such district had first received the sanction of the state 
officers who are authorized and empowered thereunto by 
the act. Certainly the county board was entitled to know 
the attitude of the state officers toward the proposed under- 
taking before doing anything looking to the installation of 
an expensive system of paving. The legislature therefore 
wisely provided that the county board should be so in- 
formed by affirmative action of the state officers. The act 
does not make it compulsory upon the designated state of- 
ficers to sign petitions to create paving districts unless. 
the contemplated project meets with their approval. In 
that event to sign becomes an official duty. Strict compli- 
ance with its every requirement on the part of the desig- 
nated officers is necessary to confer jurisdiction. Failure 
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to perform a statutory duty so plainly imposed should be 
held to be a fatal jurisdictional defect. That private prop- 
erty shall not be taken or damaged for.public use without 
just compensation is a fundamental law of the land. 

A paving law as it relates to highways in the open coun- 

try, notwithstanding they may be almost a public necessity, 
very often imposes a grievous burden upon private owners 
of abutting property. Words need not be multiplied to es- 
tablish the fact that in some districts, and certainly in the 
present case, the burden far exceeds the benefit derived by 
the individual owner. Those who are benefited the most 
are strangers to the title. Needless to say the paving does 
not contribute to productivity and it adds but a small sum 
to the value of the land as compared with the assessment. 
The law should therefore be strictly construed in all its 
parts to the end that it is not made a destructive force in 
the hands of the taxing power. 
, The omission to comply with the provision under discus- 
sion is not technical. It is vital as affecting jurisdiction. 
When public officers waive performance or for any reason 
fail to perform a duty imposed by a general scheme of legis- 
lation and which is necessary to confer jurisdiction it is ag 
though the law had never been enacted. The petition re- 
quired by statute having been omitted, it follows that the 
county board was without jurisdiction to act in the 
premises. 

It is elementary that when a legislative act is obscure 
or even meaningless when standing alone, resort may prop- 
erly be had to other parts of the law on the same subject to 
determine its meaning, to the end that the legislative pur- 
pose may not fail. Evidently the legislature did not con- 
sider the act futile nor unnecessary. The act forms an es- 
sential part of a comprehensive scheme of public enter- 
-prise. 

Tt is aptly pointed out in plaintiff’s brief that the filing 
of petitions by state officers “to create paving districts” 
is not a mere formal ceremony, but is the performance of a 
useful office, in that such petitions stimulate local officers 
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to action and satisfy them that there is a demand for the 
contemplated improvement in the community to be affected. 
It is also pointed out that, under the facts and the law, 
. the county board would not and could not lawfully create 
a paving district until after the state signified its assent 
by its officers in the manner prescribed by the act. 

Hurford v. City of Omaha, 4 Neb. 336, is a case that has 
to do with the assessment and collection’ of a tax for the 
improvement of streets. At page 353 we said: “Hence 
the statute must be strictly construed, for it has been said 
that every statutory authority in derogation of the com- 
mon law to divest the title of one, and transfer it to an- 
other, must be strictly pursued, or the title will not pass. 
In Creighton v. Manson, 27 Cal. 613, it is said that ‘when 
summary proceedings are authorized by statute, the effect 
of which is to divest or affect rights of property, the stat- 
ute must be strictly construed, and the power conferred 
must be exercised precisely as given; any departure viti- 
ates the whole proceeding.’ Stucker v. Kelly, 7 Hill (N. 
Y.) 25.” The Hurford opinion concludes: “This rule of 
law is so well established upon principle, and authority, 
that it is unnecessary to cite authorities in support of it.” 

Under the rule of pari materia section 1, ch. 215, Laws 
1919, should be held to be operative. If so held, the county 
board, as we have seen, was without jurisdiction to en- 
gage in the paving enterprise under discussion because 
the signing of a petition by the state officers for the cre- 
ation of a paving district, under the decisions, is a con- 
dition precedent to jurisdiction. City of Enid v. Gens- 
man, 76 Okla. 90, and cases cited. 

Defendants argue that plaintiffs cannot be heard to 
coinplain because they did not file objections within the 
time prescribed by the statute. In the absence of juris- 
diction that objection does not apply when the proceed- 
ings upon which the assessment is based are void. Mor- 
row v. Barber Asphalt Paving Co., 27 Okla. 247. To the 
same effect is Southern Surety Co. v. Jay, 178 Pae. 
(Okla.) 95. In Winfrey v. Linger, 89 Mo. 159, it was held 


528 NEBRASKA REPORTS. [ Vou. 108 


Brown Real Estate Co. v. Lancaster County. 


that where a tax bill is void the property owner is not re- 
quired to file objections to the assessment. To the same 
effect is Richter v. Merrill, 84 Mo. 150. In Steinmuller v. 
City of Kansas City, 3 Kan. App. 45, it was held that, 
when the proceedings are void upon which a special as- 
sessment is levied to pay the cost of grading city streets, 
the owner is not required to bring his action within the 
time limited by statute to defeat the collection of the as- 
sessment. 

There is no authority in any paving or other stat- 
ute authorizing officers in charge of state institutions 
to sign petitions to “grade and pave” highways. This is 
apparent from an examination of chapter 152, Laws 1917, 
which provides that, in counties having any cities of the 
class involved here, petitions to “grade and pave’ high- 
ways shall be presented to the county board which “shall 
be signed by the owners of a majority of the property 
chargeable with the cost of the improvement or part there- 
of.” Section 2 of the same chapter provides that, “If there 
be any real estate in such district belonging to any cemce- 
tery corporation or association, school district or other 
municipal or quasi-municipal corporation, it shall be the 
duty of the cemetery board, schoo] board or other proper 
officers to provide for the payment of any such special as- 
sessmenits against such real estate on account of such im- 
provements.” But there is no provision that such associa- 
tion, schoo] district or quasi-municipal corporation shall 
be authorized to sign a petition to “grade and pave” any 
highway. If the legislature had intended that state insti- 
tutions should sign such petitions to “grade and pave” 
highways it would, by a parity of reasoning, also have pro- 
vided that cemetery corporations, schoo] districts and other 
municipal and quasi-municipal corporations should sign 
such petitions. But the legislature having made no such 
provision the court should take the law as it finds it. The 
court has no right to impose a duty or to confer a privilege, 
within the legislative domain, that was not imposed or con- 
ferred by the legislature. 
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The constitutional division of governmental powers must 
be respected and obeyed. The judicial branch of govern- 
ment must not presume to supply a link that it conceives 
to be missing in a legislative chain. Notwithstanding the 
ease and facility with which it may be done grave danger 
lies in that direction. The judiciary must be content to 
remain within its time-honored constitutional province. 
That the court shall not legislate is a constitutional inhi- 
bition that is of course everywhere recognized. 

It is conceded that there are about 3,000 acres of land in 
the paving district and of this the state owns 900 acres. 
Plaintiffs insist that it is unjust to permit the state, with 
its immense acreage in the district, by its petition to “grade 
and pave,” to force upon the private owners therein so 
costly an improvement, and that in this respect the private 
owner, who is not on equal terms with the state, might be 
financially ruined while the state with its vast resources 
would not feel the burden. The argument is sound and 
doubtless was in the legislative mind when the present sys- 
tem of paving laws was enacted. Hence, permission to sign 
was not given the state. 

In the present case the object of the proceeding is to 
subject private property to a public use. On this point a 
distinguished jurist said that the statutory authority to 
do so must be strictly pursued ; that the rule is fundamental 
and imperative and all of its substantial requirements 
must be regarded as a condition precedent to the validity 
of an assessment. 1 Cooley, Taxation (3d ed.) 464; Batty v. 
City of Hastings, 63 Neb. 26; Casey v. Burt County, 59 
Neb. 624; McCaffrey v. City of Omaha, 91 Neb. 184; Hutch- 
inson v. City of Omaha, 52 Neb. 345; Harmon v. City of 
Omaha, 53 Neb. 164; Wiese v. City of South Omaha, 85 
Neb. 844; Morse v. City of Omaha, 67 Neb. 426. 

While I insist that the officers having in charge state 
institutions are without authority under the law to sign a 
petition to “grade and pave” a district, yet a minor feature 
may be noticed. It is not of controlling importance, but is 
mentioned here merely to show that the board of state of- 
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ficers by a resolution authorized the chairman to sign a pe- 
tition merely to create a paving district. The board in its 
resolution correctly interpreted its authority, but the chair- 
man signed a petition to “grade and pave” highways. Evi- 
dently he was badly advised in the premises. 

Edmund Burke in a speech in parliament denouncing a 
certain oppressive tax levy against the American Colonies 
gave to the world this expression: “The power to tax is 
the power to destroy.” In modern civilization that age-old 
proverb is exemplified in many ways. To place a grievous 
and unreasonable burden upon the owner’s property by an 
act of the legislature, where the burden greatly exceeds the 
benefit, is to deprive him of his property without due 
process of law. And that was done in this case. It is a 
polite form of forfeiture of private property for public use. 
To appropriate the owner’s land without the clear, explicit 
and unmistakable sanction of the law, in the guise of tax- 
ation, is anarchy, because the result is the same as taking 
the title by force and giving it to another. The court is al- 
ways driven far afield when it departs from the application 
of well-recognized and familiar rules in the construction 
of statutes. The same result follows the wrong applica- 
tion of a righteous rule. 

For the reasons stated herein, I respectfully dissent from 
the decision of the majority of the court. 


ANDREW J. SAWYER ET AL., APPELLANTS, V. LANCASTER 
COUNTY ET AL., APPELLEES. 


Finep May 6, 1922. No. 22251. 


Petition examined, and held to state a cause of action under the pro- 
visions of section 4, ch. 200, Laws 1915. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. Mornine, Juper. Reversed. 


Lincoln Frost and J. W. Kinsinger, for appellants. 
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Charles E. Matson, Harry R. Ankeny, Max G. Towle 
and Cosgrave & Campbell, contra. 


Heard before Morrissey, C. J., LETTON, DEAN, Ross, 
Day, ALDRICH and FLANSBURG, JJ. 


Day, J. 

A demurrer to the plaintiff’s petition was sustained by 
the trial court and the cause of action dismissed. Plain- 
tiffs appeal. 

This case differs from the case of Brown Real Estate Co. 
©. Lancaster County, ante p. 514, in this respect. In the 
present case it is alleged in the petition that the plain- 
tiffs made complaint before the board sitting as a board of 
equalization of the matters now complained of, and at the 
time of paying the assessment paid it under protest, giving 
notice of their intention to sue to recover the assessment so 
paid, stating the alleged grievance and the grounds there- 
for, aud brought this suit within the time prescribed, so as 
to bring themselves within the remedy prescribed in sec- 
tion 4, ch. 200, Laws 1915. We deem it unnecessary to 
write a separate opinion in this case, for the reason that 
what was said in the Brown case is a sufficient disposition 
of this case. From what is said in that case, it follows that 
the demurrer to the petition should have been overruled. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


GEORGE P. LoOS, APPELLANT, Vv. LANCASTER COUNTY, 
APPELLEE. 


Fitep May 6, 1922. No. 22349. 


Case Followed. The issues presented in this case are identical with, 
and controlled by, Brown Real Estate Co. v. Lancaster County, 
ante, p. 514. 


APPEAL from the district court for Lancaster county: 
WILLiAM M. Mornine, Juper. Affirmed. 
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William Niklaus and H. Rosenthal, for appellant. 


Charles E. Matson, Harry R. Ankeny, Max G. Towle 
and Cosgrave & Campbell, contra. 


Heard before Morrissey, C. J., Letrton, Rose, DEAN, 
Day, ALDRICH and FLANSBURG, JJ. 


Day, J. 

The trial court sustained a demurrer to the petition and 
dismissed the action. Plaintiff appeals. 

The facts alleged in the petition are substantially the 
same as those alleged in Brown Real Estate Co. v. Lan- 
caster County, ante p. 514. What was said in the Brown 
case disposes of all the questions raised in the present case. 

The judgment of the district court was right, and is 

AFFIRMED. 


JOHN P. MERCER, APPELLEE, V. OMAHA & COUNCIL BLUFFS 
STREET Ramuway COMPANY, APPELLANT. 


Firep May 6, 1922. No. 22037. 


1. Street Railways: Use or Streets. The general public has the 
right to the use of a public street and every part thereof. <A per- 
son who is upon such street, for a lawful purpose, and who en- 
ters upon a portion thereof which the city has permitted a street 
railway company to use in the conduct of its business, does not 
thereby become a trespasser, or a mere licensee of said company, 
so as to absolve said company from the duty of exercising ordi- 
nary care to prevent injurying him. 


Where a street railway company and an indi- 
vidual are both making a lawful use of a public street, it is the 
duty of each to exercise ordinary care for his own safety and the 
safety of others. A failure to exercise such care may render the 
party at fault liable for damages sustained by the other resulting 
from such a failure; and neither such duty nor liability is in- 
creased or diminished by the fact that, at the time of the injury, 
one or both of said parties was, or was not, a “traveler” on said: 
street. ’ 


3. ‘‘Contributory Negligence is an affirmative defense, and cannot be 
proved unless alleged in the pleadings.” Reed v. Chicago, B. & 
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Q. R. Co., 98 Neb. 20. 

4, Street Railways: Liasmiry. The splitting of a switch which 
causes a street car to be deflected from its course and to strike and 
injure a person lawfully on a public street raises a presumption of 
negligence on the part of the street railway company. In such a 
case, the fact that said person was not a passenger and did not sus- 
tain any contractual relation with the company does not prevent 
the application of the doctrine res ipsa loquitur. The duty which 
the law requires of a street railway company in contract and non- 
contract cases only differs in the degree of care to be exercised. 
The principle involved is the same in both, and the presumption 
arises from the nature of the act, not from the relation between 
the parties. 

5. Negligence: BurpeEN or Proor. The burden of proof upon ths 
issue of negligence does not shift during the progress of the trial, 
but rests throughout upon the party alleging such negligence; and 
a proper application of the doctrine res ipsa loquitur does not 
change said rule. 

6. Appeal: Instructions. “The giving of an instruction which 
places the burden of proof to establish some of the facts put in 
issue by pleadings on the wrong party is reversible error.” Omaha 
Street R. Co. v. Boesen, 68 Neb. 437. 


APPEAL from the district court for Douglas county: 
L. B. Day, JupcE. Reversed. 


John L. Webster, for appellant. 
Kennedy, Holland, De Lacy & McLaughlin, contra. 


Heard before Lerron, DEAN and Day, JJ., CLEMENTS 
(E. J.) and WELCH, District Judges. 


CLEMENTS, District Judge. 

In this action plaintiff seeks to recover damages for per- 
sonal injuries sustained by him as a result of being struck 
by defendant’s street car, which accident, he alleges, was 
caused by defendant’s negligence. The defendant’s an- 
swer is a general denial. From a verdict and judgment in 
favor of plaintiff for $5,000 defendant appeals. 

Defendant has a car barn located on the west side of 
Tenth and the north side of Pierce street in Omaha. Just 
east of the entrance of this barn, which is in the northeast 
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corner thereof, defendant, with the permission of the city, 
caused to be constructed a retaining wall and areaway ex- 
tending two feet east of the west line of Tenth street and 
about ten or twelve feet long. Said wall is about six inches 
thick. Its top is level with the surface of the sidewalk 
’ and, because the ground slopes to the north, the south end 
is twenty-nine and the north end nine inches high. From 
its Tenth street line a main switch track runs southwest 
into said barn, which is called track 6. Just west of the 
street line a switch is located, by means of which cars may 
be defiected onto a track running thence south near the 
east side of the barn, which is called track 12. At about 
5:45 p. m. on August 5, 1918, the plaintiff, when on his 
way home from his work, stopped on Tenth street in front 
of the entrance of said barn to wait for a friend employed 
therein who usually quit work at 6 o’clock. While wait- 
ing he sat on the west edge of the sidewalk and on the top 
of said retaining wall near its north end with his feet and 
legs in the areaway. When he had been there 10 or 15 
minutes one of defendant’s cars was backed from Tenth 
street over said switch track which crossed the sidewalk 
a short distance from the north end of said wall. The rear 
trucks of the car so being backed passed over said switch 
and continued on track 6, as was intended, but before, or 
at the time, the trucks at the other end of the car reached 
said switch it split, said trucks were deflected onto track 
12, which caused the end of the car to swing south over 
and impinge upon the sidewalk and retaining wall. When 
doing so the side or step of said car struck plaintiff, break- 
ing his hip and seriously injuring him. 

In defendant’s brief there are various assignments of 
error which we shall proceed to consider, but not in the or- 
der in which they are assigned. In assignment No. 4 it is 
alleged that the court erred in giving that part of instruc- 
tion No. 3 which reads as follows: “If you find from a 
preponderance of the evidence that the plaintiff herein was 
sitting on the public sidewalk or a retaining wall forming 
a part of said sidewalk, the plaintiff was where he had a 
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right, as a matter of law, to be.” In each of instructions 
Nos. 2, 38, and 4, tendered by defendant, the court was re- 
quested to instruct the jury that, if they found that plain- 
tiff entered that part of the sidewalk space, which the city 
permitted the defendant to use for a retaining wall, for his 
own convenience, and not as a passenger or employee of 
defendant, then plaintiff is not entitled to recover, unless 
they further find that the defendant wilfully or wantonly 
injured him; and in assignments 5, 6 and 7 defendant al- 
leges that the court erred in not giving said instructions, 
These four assignments of error involve and raise the same 
questions of law, viz.: (1) Did the plaintiff have the 
right to be in the place where he was injured? (2) Did 
the defendant owe him any duty other than to refrain 
from wilfully or wantonly injuring him? They will, 
therefore, all be considered together. 

In his argument on these assignments, counsel invokes 
and relies on the familiar rule that the owner of premises 
owes no duty to a trespasser or licensee except to refrain 
from wilfully or wantonly injuring him. At the time 
plaintiff was injured he was not on premises owned by de- 
fendant or under its exclusive control. The city council 
had no right to give the ownership of any part of the street 
to defendant and did not attempt to do so. Whether it 
had the power to give defendant the exclusive use of any 
portion of a public street need not be determined, for 
neither expressly nor by implication did the ae relied 
on attempt to do so. 

It is the settled law of this state that the general public 
has the right to the use of a public street and every part 
thereof, regardless of whether there is a street car track on 
it or not. The right given the street car company is a priv- 
ilege to occupy and use the street in conjunction with, and 
not to the exclusion of, the general public. In its use of 
the street: said company is a part of the public, and every 
user, whether. street car company, driver of a vehicle, or 
pedestrian, is each bound to exercise ordinary care for his 
own safety and to prevent injury to others. Lucas v. 
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Omaha & C. B. Street R. Co., 104 Neb. 482. We think this 
doctrine applies with equal force to the use by defendant 
of that portion of Tenth street in question. Defendant 
was not the owner of that part of the street. Its right 
therein obtained by said permit is that of a licensee and 
does not exclude the use thereof by the public, at least only 
in so far as such use would interfere with a proper use of 
it by defendant. It follows that the rule so invoked is not 
applicable in this case. 

The next question to be determined is: Was plaintiff's 
use of the street, at the time and place of his injury, such 
as to absolve defendant from the duty of taking ordinary 
care to prevent injurying him? To sustain the contention 
‘that this question should be answered in the affirmative, 
cases from the New England and some other states are 
cited which hold that only a traveler can recover damages 
from a town or city for injuries resulting from a defect in 
the street. Nearly all of these cases are from states whose 
statutes impose on the corporation the duty of keeping 
highways within its limits, safe for travelers or travel 
thereon and make it liable for damages resulting from its 
failure to do so. It is not difficult to understand why the 
courts in states having such statutes should limit the right 
of recovery to the persons to whom the duty is due. The 
foregoing rule does not generally obtain in states whose 
statutes do not contain provisions similar to those above 
referred to. In 6 McQuillan, Municipal Corporations, sec. 
2754, it is said: 

“In some states, in nearly if not all where the liability 
is statutory and the ruling is influenced by the particular 
wording of the statute, it is held that the person injured 
must have been using the street, at the time of the acci- 
dent, for the purpose of travel. * * * In most states, how- 
ever, the liability is not confined to travelers, but extends 
to a person stopping on the street to converse with an- 
other, or stopping to see a procession pass, or using the 
street for convenience or pleasure, and there are liabilities 
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to abutting owners and to children playing upon the 
street.” 

The leading case, in which the rule referred to in the 
last clause of said quotation is announced, is City of Chi- 
cago v. Keefe, 114 Ill. 222. That case has been cited with 
approval in numerous subsequent decisions and said rule 
has been approved and adopted in several other states, in- 
cluding Nebraska. 

City of Omaha v. Richards, 49 Neb. 244, was an action 
to recover damages for the death of a boy, while playing in 
the street, by drowning in a poud of water negligently per- 
mitted by the city to remain there. In the opinion the fo!- 
lowing from the Keefe case, supra, is quoted with ap- 
proval: 

“There is no limitation in the statute that the streets 
shall be kept in repair ‘for travelers.’ They are to be kept 
in repair as streets, and, by necessary implication, for all 
purposes to which streets may be lawfully devoted. We 
assume as self-evident that, with us, streets are open to 
the use of the entire public as highways, without regard to 
what may be the lawful motives and objects of those trav- 
‘ ersing them, that those using them for recreation, for 
pleasure, or through mere idle curiosity, so that they do not 
impinge upon the rights of others to use them, are equally 
within the protection of the law while using them, and 
hence equally entitled to have them in a reasonably safe 
condition with those who are passing along them as trav- 
elers, or in the pursuit of their daily avocations.” 

A judgment for the plaintiff in the Richards case was 
affirmed, although the boy was in no sense a traveler, but 
was merely playing on the street. This decision is in di- 
rect conflict with three of the cases cited and relied on by 
defendant in which it was held that no recovery could be 
had for injuries by a child or other person while playing 
on the street. 

The case at bar has been briefed and argued upon the 
theory that the same rule governs defendant’s liability 
herein as would govern the liability of the city if plaintiffs’ 
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injuries had resulted from a defect in the street. If it 
should be determined on this theory and the rule stated in 
the Richards case, supra, were applied herein, the question 
of whether plaintiff was, at the time of the accident, a trav- 
eler is immaterial; and we are not prepared to say that a 
proper application of the rule relied on by defendant would 
prevent a recovery by plaintiff. It is certain that, in pass- 
ing over Tenth street on his way home from his work, plain- 
tiff was a traveler in the strictest sense of the word, and 
we do not think that, by stopping at the side of the street 
for ten or fifteen minutes to wait for a friend, he lost his 
status asa traveler. But, as we view the case, defendant's 
liabilitity herein is not governed by the rule which would 
be applied if the action were against the city. No case has 
been cited wherein a street railway company, or an indi- 
vidual, when sued for damages for negligently injuring 
another on a public highway, has been able to defend said 
action on the ground that the injured party, at the time 
of the accident, was not a traveler within the technical 
meaning of that term, and we know of no such case. Ou 
the other hand, in Brightenburg v. Mulcahy, 104 Neb. T94, 
this court held that a petition which alleges that a boy, ° 
while coasting on a street in Omaha, was injured by coming 
in contact with defendant's fence which extended into the 
strect, stated a cause of action for damages resulting from 
defendant's negligence ; and, in a recent case in Iowa, Roen- 
nau v. Whitson, 188 Ia. 138, it was held that a young wo- 
man who was injured, while coasting on a public highway, 
by the negligence of a man who was then traveling on said 
road in a buggy drawn by two horses, had a right of action 
against said traveler for damages resulting from said in- 
juries. In our opinion, the proper rule to be applied in de- 
termining defendant’s liability for negligence in this case 
is as follows: Where a street railway company and indi- 
vidual are both making lawful use of a public street, each 
is bound to exercise ordinary care for his own safety and 
to prevent injury to others. Lucas v. Omaha & C. B. Street 
FR. Co., 104 Neb. 482. A failure to do this may render the 
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party at fault liable for damages sustained by the other 
resulting from such failure; and neither such duty nor lia- 
bility is increased or diminished by the fact that, at the 
time of the injury, one or both of said parties was, or was 
not, a traveler on said street. The foregoing effectually 
disposes of defendant’s contention on this point. 

Instruction No. 5, requested by defendant, embodies the 
rule covering contributory negligence of the plaintiff. “Con- 
tributory negligence is an affirmative defense, and cannot 
be proved unless alleged in the pleadings.” Reed v. Chi- 
cago, B. dé Q. BR. Co., 98 Neb. 20. As defendant’s answer con- 
tained only a general denial, and as the evidence adduced 
would not have required a submission of that issue if it 
had been pleaded, the court properly refused to give said 
instruction. 

Instruction No. 1, given by the court, is a summary of 
the material allegations of the pleadings and contains a 
statement that plaintiff alleged that he was damaged in 
the sum of $60,750. Defendant alleges that it was error to 
state the amount claimed, and says that “it is a practice 
not to: be commended and justly deserving of criticism.” 
Several members of the court agree with such criticism 
and are of the opinion that, when the damages claimed ap- 
pear to be exorbitant, the amount so claimed should not 
be mentioned in any of the instructions; but all agree that 
the statement of the amount claimed in such an instrue- 
tion is not reversible error where the damages, assessed by 
the jury are not excessive, which they do not appear to be 
in this case. In the cases cited in defendant’s brief on this 
point the jury were told, in the instruction on the measure 
of damages, that plaintiff might recover damages not ex- 
ceeding the amount claimed in the petition, stating said 
amount. In said cases such an instruction is severely 
criticised on the ground that it might lead the jury to be- 
lieve that a verdict for the full amount claimed would be 
proper and sustained by the court. The distinction be- 
tween the case at bar and those cited is apparent, vet not 
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one of them was reversed because of the giving of such in- 
struction. 

Assignments of error 1, 2, and 3 is each directed to the 
giving of a different part of instruction No. 2, and together 
raise two questions, to wit: (1) Is the doctrine res ipsa 
loquitur applicable to the facts in this case? (2) If so, 
is the rule as to the effect which the application of such 
doctrine has on the burden of proof of negligence correctly 
stated in said instruction? We are satisfied that the first 
one of these questions should be answered in the affirmative 
and the second one in the negative. 

In Spellman v. Lincoln Rapid Transit Co., 36 Neb. 890, 
plaintiff was injured by the derailment of one of defend- 
ant’s cars. He alleged that the derailment was through 
the carrier’s negligence, and this court held that the doe- 
trine res ipsa loquitur should have been applied; that, «as 
it was shown that he was a passenger and was injured by 
the derailment of the car, the law, by presumption, sup- 
plied the proof of defendant’s negligence for him; that -it 
then devolved upon the carrier to rebut said presuniption: 
and the case was reversed because the trial court instructed 
the jury, in effect, that said facts raised no presumption of 
negligence against the defendant company. In Lincoln 
Traction Co. v. Shepherd, 74 Neb. 369, it is said that the 
doctrine res ipsa loquitur applies where a collision or de- 
railment occurs or where there is an accident to the ma- 
chinery or appliances used as a means of transportation; 
that, “in such case, evidence of that fact and of the plain- 
tiff’s injuries arising therefrom, without other proof, raises 
the presumption of negligence. The thing itself speaks— 
‘res ipsa loquitur’—and this is the foundation upon which 
the doctrine rests.” 

The fact that at the time of the injury to plaintiff in 
the case at bar he was not a passenger and sustained no 
contractual relation with defendant does not prevent the 
application of this doctrine, for it is based upon the nature 
and character of the act, and not on the relation between 
the parties. This principle is well stated in Lincoln Trac- 
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tion Co. v. Webb, 73 Neb. 136, 143, in the following lan- 
guage: “The presumption of negligence has been more 
frequently applied in cases of passengers than in’ any 
other; but there is no foundation in reason or authority 
for such limitation of the rule of evidence. The presump- 
tion originates from the nature of the act, not from the 
nature of the relation between the parties. The duty which 
the law enjoins in the two cases—carriers and noncontraci 
cases—only differs in the degree of care to be exercised. 
The principle of law involved is the same.” 

The doctrine res ipsa loquitur has frequently been ap- 
plied by the courts of other states in cases of derailment 
where the injured party was not a passenger but merely 
a bystander. Caffrey v. Philadelphia Rapid Transit Co., 
249 Pa. St. 364; Chicago Union Traction Co. v. Giese, 229 
Il 260; Baker v. Metropolitan Street R. Co., 142 Mo. App. 
354; Kunkel v. Chicago Consolidated Traction Co., 156 Ill. 
App. 393. We are of the opinion that the reasons justify- 
ing the application of this doctrine in such cases are 
equally potent in cases where the injury results from th« 
deflection of such a car by a split switch. It was so ap- 
plied in Najarian v. Jersey City, H. & P. Street R. Co., 77 
N. J. Law, 704, and Geiser v. Pittsburg R. Co., 223 Pa. Sr. 
170. In each of said cases a person who was not a pas- 
senger and who sustained no contractual relation with de- 
fendant was injured by the splitting of a switch. 

The fact that the switch in question was located on de- 
fendant’s premises does not prevent the application of the 
doctrine.. It has been frequently applied where a building 
located on private property adjacent to a street has fallen, 
or building material or debris has fallen therefrom, there- 
by injurving a person on said street. Waller v. Ross, 100 
Minn. 7, and cases therein cited. Said switch was located 
in such close proximity to the street that the splitting of 
same caused the end of the car to swing over a part of the 
sidewalk, thereby endangering the safety of any one there- 
on. It was therefore the duty of the defendant to use or- 
dinary care in the construction, maintenance and operation 
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of said switch, and the rules governing its liability for a 
failure to do so are the same as if it were located in the 
street. The trial court did not, therefore, err in giving that 
part of instruction No. 2 which applied the doctrine res 
ipsa loquitur to the facts in the case at bar. 

In the last part of said instruction, the court told the 
jury that, when the plaintiff has proved that he was in- 
jured through the splitting of the switch, the law raises 
a presumption of negligence on the part of defendant, and 
the burden would then be cast upon defendant of showing 
that the accident did not happen through want of ordinary 
care on its part; and that, “If you believe from a prepond- 
erance of the evidence that the accident was not due to any 
negligence on the part of the defendant, then your verdict 
must be for the defendant; but, if you find that the de- 
fendant has failed to show that the accident was not due 
to negligence on its part, then your verdict must be for the 
plaintiff.” This was instructing the jury, in substance, 
that, when the plaintiff proved that he was injured by the 
splitting of the switch, the burden was cast upon defendant 
of proving that said accident and injury were not caused 
by its negligence; that such fact must be proved by a pre- 
ponderance of the evidence before a verdict could be re- 
turned for defendant; and that if it failed to prove such 
fact the verdict must be for the plaintiff. This clearly 
shifted the burden of proof, on the issue of negligence, from 
plaintiff to defendant, and required the latter to prove by 
a preponderance of the evidence that it was not negligent, 
which is a violation of the well-settled rule in this state 
that the burden of proof does not shift during the progress 
of the trial, but rests throughout upon the party alleging 
negligence. Rapp v. Sarpy County, 71 Neb. 382; Lincoln 
Traction Co. v. Webb, 73 Neb, 136; Lincoln Traction Co. v. 
Shepherd, 74 Neb. 374; Vertrees v. Gage County, 75 Neb. 
382. 

That an application of the doctrine ves ipsa loquitur 
does not shift the burden of proof of negligence, and what 
the force and effect of the presuniption arising therefrom 
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is, are clearly stated in the Shepherd case, supra. After 
stating that facts and conditions justifying the application 
of said doctrine raise a presumption of negligence on the 
part of defendant which is sufficient, in the absence of any 
other evidence upon the subject, to establish prima facie 
such negligence, this court said: 

. “But if evidence appears in the plaintiff's own testimony 
or is offered by the defendant, sufficient to rebut this pre- 
sumption, then the negligence of the carrier is not estab- 
lished by the presumption. In determining this question 
upon the whole evidence the burden of proof is upon the 
party who alleges negligence, and the proof must be suf- 
ficient to establish such negligence. The evidence tending 
to prove negligence of the carrier, including the presump- 
tion referred to as a part of said evidence, must preponder- 
ate, that is, the plaintiff must show by a preponderance of 
the whole evidence upon this point that the carrier was 
negligent and that this negligence contributed directly to 
his injury.” 

The judgment in that case was reversed because of the 
giving of an instruction which was, in substance, like the 
one now under consideration in this case. “The giving of 
an instruction which places the burden of proof to estab- 
lish some of the facts put in issue by the pleadings on the 
wrong party is reversible error.” Omaha Street R. Oo. ». 
Boesen, 68 Neb. 487. 

Plaintiff's evidence herein, including the presumption 
raised by the nature of the accident and injury, was suf- 
ficient to require the submission to the jury of the issue 
of defendant's negligence; but evidence was adduced by 
defendant to rebut said presumption, and plaintiff’s other 
evidence on this point was contradicted by several wit- 
nesses, and it was necessary for the jury to determine said 
issue. It was, therefore, prejudicial error to place the 
burden of proving absence of negligence on the defendant, 
and, because cf such error, the judgment of the district 
court is reversed and the cause remanded for further pro. 
ceedings. REVERSED. 
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JAcOoB L. KALEY, APPELLEE, V. GEORGE C. ESELIN, AP- 
PELLANT. 


Fen May 6, 1922. No. 22378. 


1. Homestead: DrEreRMINATION oF RIGHT. The homestead right of 
exemption of real property under the laws of this state is not a 
proper subject for consideration upon proceedings for the confirm- 
ation of a sale of the alleged homestead on execution. 


2. : . The motion to confirm a sheriff’s sale cannot he 
resisted on the ground that the land sold is the homestead of the 
judgment debtor; and an attempt to resist it on that ground will 
not bar a subsequent action to remove the cloud caused by such 
sheriff’s deed. 


When an execution debtor has a valid right of 
homestead in real estate levied on and gives the sheriff, holding 
the execution, the statutory notice of his claim of homestead there- 
in, a subsequent sale of said property, without compliance with the 
provisions of chapter 29, Rev. St. 1913, is void; but, as the statute 
provides no method of determining the validity of such claim of 
homestead, when the same is disputed, the question should be d2- 
termined in a proper action upon issues regularly joined, and un- 
less and until such disputed right is so determined such sale wil 
not be held to be invalid. 


AppHaL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


‘H. H. Claiborne and Charles W. Haller, for appellant. 
Jacob L. Kaley and John M. Macfarland, contra. 


Heard before LETTON, DEAN and Day, JJ., CLEMENTS 
(E. J.) and WELCH, District Judges. 


CLEMENTS, District Judge. 

On the 26th day of April, 1921, an execution was issued 
by the clerk of the district court for Douglas county on 1 
judgment theretofore entered by said court in favor of 
plaintiff and against the defendant herein. The sheriff 
of said county levied said execution on real estate owned 
by defendant and proceeded to advertise same for sale. 
Before the day set for said sale, the defendant served on 
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the sheriff notice that he claimed said real estate to be ex- 
empt as his homestead. The sheriff disregarded said notice 
and proceeded to make said sale as advertised. The plain- 
tiff filed a motion to confirm said sale, and defendant filed 
objection to its confirmation on the ground that he has a 
homestead right in said premises, of which fact he had 
notified the sheriff before said sale. The court overruled 
defendant’s objection, confirmed the sale, and ordered the 
issuance of a writ of assistance, from which ruling and 
order defendant appeals. 

Appellant’s brief contains no specific assignment of er- 
rors, as required by rule 12 (94 Neb. XI) of this court, but 
states that this is an appeal from orders of the district 
court in confirming a sheriff’s sale of real estate and award- 
ing a writ of assistance. From this and other statements in 
said brief it appears to be appellant’s contention that the 
trial court erred in making said orders, and we shall con- 
sider the case as if it were duly assigned in the brief that 
the action of the court in making such orders was er 
roneous. 

Under the Nebraska statute providing for the confirm- 
ation of a sale made on execution, the only matter settled 
and adjudicated in the proceedings and order of confirm- 
ation is as to the proceedings of the sheriff and those acting 
under and with him in the levy, appraisement, advertising, 
making and return of said sale. Schribar v. Platt, 19 Neb. 
625. 

In Best v. Zutavern, 53 Neb. 619, defendant’s objection 
to the confirmation of a sale on execution on the ground 
that the property levied on was his homestead was over- 
ruled and the sale confirmed. In affirming that case this 
court said: “The homestead right of exemption of real 
property under the laws of this state is not a proper sub- 
ject for consideration upon proceedings for the confirm- 
ation of a sale of the alleged homestead on execution.” The 
fact that the homestead claimant filed objection to and con- 
tested the confirmation on the ground that said premises 
were his homestead and the court found against him on 
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this claim, overruled said objecticn, and confirmed the sale, 
was held not to constitute error requiring a reversal of the 
case on appeal. Thereafter said homestead claimant 
brought an action in equity to cancel the sheriff's deed ob- 
tained on said sale, in which a decree was entered granting 
him the relief prayed for. This court affirmed said decree, 
and in doing so announced the following rule, to wit: “A 
motion to confirm sheriff’s sale cannot be resisted on the 
ground that the land sold is the homestead of the judgment 
debtor; and an attempt to resist it on that ground will not, 
bar a subsequent action to remove the cloud caused by such 
sheriff’s deed.” Best t. Grist, 1 Neb. (Unof.) 812. 

The cases in which the foregoing principles and rules 
are announced have never been overruled or criticised, so 
far as we have been able to discover. On the contrary, the 
Schribar and Zutavern cases, supra, are cited with ap- 
proval in 2 Freeman, Executions (3d ed.) sec. 311, wherein 
the author says: “We think the better opinion is that the 
right of exemption, where claimed, should be left for de- 
termination in some subsequent action to recover the 
property sold, or to otherwise determine its title, and, 
hence, that the confirmation of the sale of real property 
does not estop its owner from contending, in a subse- 
quent action, that it constituted a homestead, and was, 
therefore, not subject to execution sale.” 

The only ground of objection to the confirmation of the 
sale in the case at bar is that said premises are the home- 
stead of defendant, of which claim the defendant notified 
the sheriff before the sale. Under the foregoing rules this 
objection was not a valid one, as it raised an issue which 
could not properly be adjudicated in that proceeding, and 
the determination of which therein would not be binding 
upon either party, nor a bar to or in a subsequent action 
wherein such issue is properly raised. 

Defendant attempts to differentiate the foregoing cases 
from the one at bar by the fact that in the former the statu- 
tory notice of the claim of homestead was not given the 
sheriff before the sale. He argues that the giving of such 
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notice blocks the sale and compels the creditor to begin pro- 
ceedings in which the homestead may be determined prop- 
erly, and cites and quotes from Quigley v. McHvony, 41 
Neb. 73, in support of this contention. That was a suit in 
equity to enjoin the sale of plaintiff’s homestead on an or- 
der of attachment. This court held that the overruling of 
a motion to dissolve said attachment, one of the grounds of 
which was that said premises were claimant’s homestead, 
was not a bar to such a claim in the suit in equity, and 
said: “We think it is unquestionable that the question of 
whether the premises constitute a homestead should be 
determined in proceedings instituted in the manner di- 
rected by our statutory law, and if there is any disagrec- 
ment, then the same can be determined in a proper action 
in court, in which issues can be regularly joined and the 
matter tried in the manner prescribed for the trial of is- 
sues of law and fact, and that the ends of justice will be 
better subserved by this Jatter course of proceedings than 
by determination of the homestead question in the course 
of a hearing on a motion to discharge an attachment.” 
Some of the first and a few of the last lines of the above 
sentence are quoted in defendant’s brief, but the most im- 
portant part thereof, which states how a disputed claim of 
homestead should be determined, is omitted. In the fore- 
going the court does not specify what provisions of stat- 
ute are referred to under which proceedings should be 
instituted to determine the homestead of a claimant, but 
we assume that chapter 36, Comp. St. 1893, which is in 
all respects material to this case the same as chapter 29, 
Rev. St. 1913, is the statute referred to by the court, as 
we know of no other statutory law which provides for any 
such proceedings. Section 5 of said chapter provides that, 
when an execution is levied upon real estate of the head 
of a family, he may notify the officer of what he claims as 
his homestead, and only the remainder shall be subject 
to such levy; that “the judgment creditor may thereupon 
apply to the district court in the county in which the 
homestead is situated for the appointment of persons to 
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appraise the value thereof.” In sections 6 and 7 it is pro- 
vided that such application must be made upon a verified 
petition filed with the clerk of said district court, showing 
(1) that an execution has been levied on property claimed 
as a homestead; (2) the name of the claimant; and (3} 
that the value of the homestead exceeds the amount of the 
homestead exemption. The following sections provide for 
the appointment of three appraisers by the court, for an 
appraisement made by them, and, if the appraised value 
exceeds the statutory exemption and said premises can- 
not be divided without material injury, for the setting off 
of the homestead and for the enforcement of the execution 
on the remainder of the land. It will be noted that the 
foregoing proceedings are directed to the appraisement 
and setting off of a homestead; that, by instituting such 
proceedings, plaintiff admits that claimant has a valid 
right of homestead in the property, for, in his verified pe- 
tition, he is required to allege “that the value of the home- 
stead exceeds the amount of the homestead exemption.” 
A careful examination of said chapter discloses no pro- 
vision whatever for any proceedings to determine the 
validity or invalidity of defendaut’s claim of homestead 
exemption. The statutory notice of said claim given to 
the sheriff is not required to be verified. If it is true, as 
contended by defendant, that, when such notice is given to 
the sheriff, the sale is thereby blocked and the execution 
creditor is compelled to proceed under the provisions of: 
said statute, then a false and wholly unfounded claim of 
homestead is just as effective as one which is bona fide 
and valid, for such statutory proceedings would result in 
the setting off to claimant the homestead right claimed, 
even though such claim was without foundation. Said 
statute is not susceptible of a construction that requires 
or permits a result so violative of reason and justice. 

The statutes of some states prescribed the method which. 
must be pursued to determine a contested claim of home- 
stead right in property levied upon. The Alabama Statutes 
of 1907, vol. 2, sec. 4173, provide that, when the claim of 
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exemption is made, the execution creditor may contest the 
same by filing with the officer holding the process an affi- 
davit that, in his belief, “(1) the claim is invalid entirely, 
or (2) it is invalid in part, or is excessive.” The officer 
is then required to return the writ, together with such 
claim and contesting affidavit, to the court, where issues 
are made up and the right of homestead is tried and de- 
termined by the court. Under such a statute, it might well 
be held that the giving notice of a claim of homestead ef- 
fectually blocks the sale, unless and until said statutory 
provisions are complied with and the contested right of 
homestead determined in the manner therein provided for. 
In Nebraska there are no statutory provisions fixing the 
method of determining whether a disputed claim of home- 
stead is valid or invalid, and resort must therefore be had 
io the courts wherein—to use the words of this court in 
ihe Quigley case, supra—“the same can be determined in 
a proper action in court, in which issues can be regularly 
joined and the matter tried in the manner prescribed for 
the trial of issues of law and fact.” A suit in equity to 
enjoin the sale was held to be such a proper action in the 
Quigley case. An action in ejectment by the purchaser to 
obtain possession of the property, or a suit in equity to set 
aside said sale, or to cancel the sheriff’s deed, or to quiet 
title in claimant, are all proper actions in which to deter- 
mine said disputed right of homestead. Schribar v. Platt, 
19 Neb. 625; Giles v. Miller, 36 Neb. 346; Bawmann v. 
Franse, 37 Neb. 807; Best v. Grist, 1 Neb. (Unof.) 812; 
Allen v. Holt County, 81 Neb. 198. 

If, in such a proper action, it shall be established thar 
defendant, at the time of the levying of the execution in 
question, had a valid right of homestead in the premises 
levied upon, then said sale, the confirmation thereof, and 
the order awarding a writ of assistance are all void and 
of no force or effect. On the other hand, if it shall be deter- 
mined in such an action that defendant’s claim of home- 
stead in said premises is invalid, and that he had no home. 
_ stead right therein, then all of said procecdings and or- 
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ders are valid and enforceable. The validity of said claim 
of homestead has not yet been so determined, and unless 
and until it is this court is not justified in saying that 
said sale is void or that the orders complained of are er- 
roneous. 

We find no reversible error in the record, and the orders 
of the district court appealed from are therefore 

AFFIRMED. 


DANIEL G. HoppER, APPELLEE, V. ELKHORN VALLEY DRrarn- 
AGE DISTRICT, APPELLANT. 


Fitep May 6, 1922. No. 21784. 


1. Damages: Instructions. Instruction 26 set out in the opinion, 
on the subject of damages to growing crops, examined, and he/d, 
under the circumstances shown by the record, not erroneous. 


2. Drains: NEGLIGENCE: LiaBILITY oF CorporaTions. A drainage 
district corporation organized under the laws of this state, although 
a local corporation clothed with powers of a public nature, is 
liable for damages caused by its negligence in the construction or 
‘maintenance of its works. 


c. : Damaces: Ricut or Action. Damages caused unneces- 
sarily by the negligence and improper construction and mainte- 
nance of the improvements of a drainage district corporation can- 
not be anticipated and a right of action accrues therefor when the 
damages occur. 


4, : : . A party who sells and conveys to 32 
drainage district corporation a right of way through his lands, 
and in such conveyance releases such corporation from all claims 
for damages by reason of the occupancy and use of the land con- 
veyed, may nevertheless recover damages caused by the careless- 
-ness and negligence of the district in the construction and main- 
tenance of its improvements. 


APPEAL from the district court for Douglas county: 
Wituiam A. Repick, Juper. Affirmed. 


McKenzie, Cox, Burton & Harris, for appellant. 


Baldrige & Saxton, contra. 
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Heard before Morrissey, C. J., Rose, ALpRICH and 
FLANSBURG, JJ.. BUTTON and Corsy, District Judges. 

CoLsy, District Judge. 

The action was brought to recover damages on account 
of the overflow of plaintiff’s lands, alleged to be due to the 
- hegligent construction and maintenance of a drainage 
system through and near the lands of plaintiff. 

The facts in general appearing of record are that the de- 
fendant and appellant is a corporation organized under 
the name of the Elkhorn Valley Drainage District in the 
year 1909, authorized by the provisions of chapter 153, 
Laws 1907, and later laws amendatory thereof and supple- 
mentary thereto, for the purpose of constructing ditches 
and controlling surface and running waters within the 
limits of a drainage district embracing many thousands of 
acres of land in Sarpy and Douglas counties, Nebraska, in- 
cluding plaintiff’s lands; that in 1910 this drainage corpo: 
ration constructed a ditch about five miles long, referred to 
. as Ditch No. 3, running from a point in the northwest 
corner of section 5, township 15, range 10, southeasterly 
through four sections to a point near the south boundary 
line of the southwest quarter of section 15. The ditch as 
constructed joined with and continued into a long narrow 
lake, sometimes called Hopper lake, running southeasterly 
through section 15 to a point about 600 feet west of the 
southeast corner of said section, at which point, by an 
abrupt angle, it turned nearly straight east about 1,300 
feet to and cutting through the west bank of the Elkhorn 
river, thus making its entry into the river at approximately 
a right angle; this latter part or ditch is generally referred 
to as the “outlet ditch.” 

It is stated in the brief of appellant’s counsel that the 
district which the defendant corporation was organized to 
drain comprises about 55,000 acres of land lying along the 
west bank of the Elkhorn river near the village of Water- 
loo. The plaintiff’s farm consists of 480 acres of land situ- 
ate in an almost square body within the drainage district 
on the west side of the Elkhorn river and about a mile 
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southeast of the village of Waterloo. The south half of 
section 15 was owned by plaintiff and was his home place 
upon which were located his residence and farm buildings. 
With the exception of the plat of ground on which the 
buildings stood and the part occupied by the ditch and the 
narrow lake, the plaintiff cultivated the south half of sec- 
tion 15 and also owned and cultivated the northwest quar- 
ter of section 22, in the same township and range. During 
the seasons of the years 1915, 1916, 1917 and 1919 the 
plaintiff had planted and there were growing on his lands 
varieties of farm products in different stages of develop- 
ment. In each of said seasons his lands were flooded and 
his crops submerged and partially or entirely destroyed. 

The plaintiff brought this action for damages against 
the defendant, alleged that his loss was directly due to the 
defective and negligent construction and maintenance of 
said ditches, setting out four separate causes of action re- 
lating to the four different seasons in which the losses oc- 
c ured, particularizing the crops growing on his lands, the . 
ex ent to which they were injured or destroyed, and the 
amc ‘int of damages, all of which he charged were the re- 
sult cf the negligent acts and omissions of the defendant 
in the construction and maintenance of said ditch No. 3 
ond the outlet ditch. 

Tue defendant in its answer admitted the construction 
of the ditches, but for its first defense alleged that such 
ditches were constructed according to the plans and speci- 
fications prepared by a skilful and competent engincer, 
and that if the plaintiff suffered damages the same were 
due to the acts of the engineer, for which the defendant 
was not responsible. For a second defense the answer 
averred that the plaintiff had executed deeds and convey- 
ances to defendant for a strip of land through his farm 
occupied by and upon which the ditches were constructed 
and thereby released the defendant from the damages 
claimed arising from the occupancy and use of the land so 
conyeyed for drainage purposes. The answer further al- 
leged that the plaintiff had examined such plans and speci- 
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fications, had influenced the engineer to draw them im- 
properly, if they were so drawn, that plaintiff was a direc- 
tor of the district when a floodgate was placed in the outlet 
ditch, and that he was estopped to claim damages. The 
answer further charged that whatever loss was suffered by 
plaintiff was due to his lands being low and too wet for 
agricultural purposes, and being subject to overflow from 
the Elkhorn river caused by the negligence of the Union 
Pacific Railroad Company in the construction of an em- 
bankment which diverted such river and caused its over- 
flow. The plaintiff’s reply was, in substance, a general 
denial of the allegations of the answer. 

A trial was had to a jury, who found a verdict in plain- 
tiff’s favor in the sum of $17,743; a motion for a new trial 
was overruled and a judgment rendered upon the verdict, 
from which judgment and proceedings the defendant drain- 
age district appeals to this court. 

The first assignment of error urged by counsel for ap- 
pellant is that the district court erred in giving instruc- 
tion No. 26 as to the measure of damages, which instruc- 
tion, for convenience, we quote in full as follows: 

“Tf you find for the plaintiff you should assess his dam- 
ages in accordance with the following principles: 

“The measure of damages to a growing crop by a wrong: : 
ful act or omission which destroys it is its value at the time 
and place of destruction. 

“The measure of the damage to a growing crop injured 
but not rendered worthless is the difference between the 
value of the crop before and after the injury at the time 
and place thereof. 

“Where a growing crop is injured but not rendered en- 
tirely worthless as a direct result of the acts and omissions 
of the defendant, the damage to it may be measured, under 
these rules, by the difference between the value at maturity 
of the probable crop, if there had been no injury, and the 
value of the actual crop at that time, less the expense of 
fitting for market that portion of the probable crop which 
was prevented from maturing by the injury. 
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“In determining the value of the crop of any year at the 
time of its injury or destruction, you should take into con- 
sideration the kind of crops planted, the nature of the land, 
the kind of season, whether wet, dry, or normal, what crops 
such land according to the season would ordinarily yield, 
the state of the crop’s growth when injured or destroyed, 
the average yield of similar land in the neighborhood, the 
crop of which was cultivated in the same way and not in- 
jured, the market value of the crop injured and the market 
value of the reasonably probable crop without injury at 
the time of maturity, the expense that would have been in- 
curred after the injury of fitting for market the portion of 
the crop the wrongful act prevented from maturing, the 
time of the injury, the circumstances which conditioned the 
probability or improbability of the maturing of the crops 
in the absence of injury, and all other facts and circum- 
stances shown by the evidence tending to establish such 
value. 

“In case of the destruction of a perennial crop like al- 
falfa, the measure of damages is the difference between the 
value of the land immediately before the injury with the 
crop growing thereon, and the value of the land immedi- 
ately after the destruction of the crop. 

“If plaintiff was prevented from planting any part of 
his lands by reason of flooding due to negligence of defend- 
ant, his measure of damages on this account would be the 
reasonable rental value of such land for that season, to- 
gether with the reasonable expense of preparing the land 
for planting. 

“The only damages, if any, which plaintiff may recover 
in this action are such as resulted directly from wrongful 
acts of defendant; and if the jury believe that any part of 
such damages was caused by the Elkhorn river overflowing 
its bank north of plaintiff’s lands independently of any 
negligence of defendant, the defendant would not be liable 
for such damages. 

“Furthermore, the evidence must establish the amount of 
all items of damage with reasonable certainty or they can- 
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or 


not be recovered. On any amounts you find for plaintiff 
you should add interest at 7 per cent. per annum from the 
date of the injury to this date. 

“Tf you find for the defendant you will simply so say by 
your verdict.” 

Counsel for appellant contend that this instruction is 
erroneous in giving the wrong measure of damages where 
a crop is partly destroyed but not rendered worthless, and 
that the second paragraph of the instruction is in conflict 
with the third paragraph. 

Under the four causes of action contained in plaintiff’s 
petition there were several different conditions appearing 
in the pleadings and the evidence which the district court 
intended to cover by this instruction. The second para- 
graph was: 

“The measure of the damage to a growing crop injured 
but not rendered worthless is the difference between the 
value of that crop before and after the injury at the time 
and place thereof.” 

It is conceded that this is a correct general statement of 
the law as to the measure of damages. That part of the 
instruction objected to as in conflict with this paragraph is 
the third paragraph, which tells the jury how to measure 
such damages as follows: 

“Where a growing crop is injured but not rendered en- 
tirely worthless as a direct result of the acts and omissions 
of the defendant, the damage to it may be measured, under 
these rules, by the difference between the value at maturity 
of the probable crop, if there had been no injury, and the 
value of the actual crop at that time, less the expense of fit- 
ting for market that portion of the probable crop which was 
prevented from maturing by the injury.” 

The first two paragraphs plainly and briefly state the 
law; the third paragraph, to which serious objection is 
made, just as plainly instructs the jury how to arrive at or 
measure the damages stated in the second paragraph. It 
was clearly meant to be a method of determining the dam- 
ages or of arriving at the difference between the value of 
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the crop before and after the injury at the time and place 
thereof. The one is not inconsistent or in conflict with the 
other. In the latter part of the third paragraph mention 
is made of the probable crop which was prevented from 
maturing by the injury, and later on in the fourth para- 
graph of this instruction the court goes into the matter 
more fully and the jury is instructed carefully and plainly 
in this discriminating language: 

“In determining the value of the crop of any year at the 
time of its injury or destruction, you should take into con- 
sideration the kind of crops planted, the nature of the land, 
the kind of scason, whether wet, dry, or normal, what 
crops such land according to the season would ordinarily 
yield, the state of the crops’ growth when injured or de- 
stroyed, the average yield of similar land in the neighbor- 
hood, the crop of which was cultivated in the same way 
and not injured, the market value of the crop injured and 
the market value of the reasonably probable crop without 
injury at the time of maturity, the expense that would 
have been incurred after the injury of fitting for market 
the portion of the crop the wrongful act prevented from 
maturing, the time of the injury, the circumstances which 
conditioned the probability or improbability of the matur- 
ing of the crops in the absence of injury, and all other 
facts and circumstances shown by the evidence tending 
to establish such value.” 

When the paragraph so strongly objected to is consid- 
ered in connection with the remainder of the instruction 
there appears to be no antagonism or inconsistency. The 
court substantially instructed the jury to take into consid- 
eration all of the hazards to the growing products before 
maturity; while the chances or risks of hail, windstorms, 
drouths, floods, and other factors in the growth of the 
crop were not specially and particularly mentioned by 
name, yet the language of the court was broad enough to 
cover all of these risks and any others that might be ex- 
pected to have a bearing upon the maturity of the crop. 
The several parts of the instruction, when properly con- 
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sidered, are not in conflict with each other or inconsistent, 
as to chances and risks, with the cases cited by counsel 
for appellant of Pribbeno v. Chicago, B. d Q. R. Co., SL 
Neb. 657, or Morse v. Chicago, B. & Q. BR. Co., 81 Neb. 745, 
or Clague v. Tri-State Land Co., 84 Neb. 499. The chances 
and risks enumerated in the cases cited were not elimin- 
ated from the instruction given in the case at bar, but on 
the contrary were carefully retained therein by the clear 
and explicit general language of the court, which included 
all “the circumstances which conditioned the probability 
or improbability of the maturing of the crops.” 

Another objection urged by counsel for appellant is that 
the instruction pertaining to the measure of damages per- 
mitted the jury to take into consideration the nature and 
character of the season as it actually was, and not as it 
might have been; in other words, that the instruction per- 
mitted the jury to assess the damages upon the theory 
that the season for raising crops was the most favorable 
and that there was no hazard, such as early frost, too much 
rain, hailstorms, ete. 

This objection does not seem to be well taken and ap- 
pears to arise from a misunderstanding or improper in- 
terpretation of ordinary language, as the court told the 
jury plainly and in unequivocal language that in deter- 
mining the value of the farm products of any year it 
should take into consideration “the circumstances which 
conditioned the probability or improbability of the ma- 
turing of the crops in the absence of injury, and all other 
facts and circumstances shown by the evidence tending to 
establish such value;” this would properly include those 
arising before, at the time of, and after the injury, for the 
purpose of arriving at “the difference between the value 
of that crop before and after the injury at the time and 
place thereof,” which, under the law, is the true measure 
of damages to a growing crop injured but not rendered 
worthless. 

This instruction, although having several paragraphs, iy 
but one instruction and must be interpreted as such. The 
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subsequent parts are to be considered in connection with 
the first part as an elucidation of the bald statement of 
the law regarding the measure of damages and when this 
is done all the parts of the instruction are in perfect har- 
mony and consistent with each other. 

A further objection is urged to this instruction that, 
while there was evidence introduced by the plaintiff tend- 
ing to show that some of the farm products were destroyed 
after they were planted and before they had reached such 
a state of maturity as to have a value as crops, yet that 
there was no positive testimony as to the value of the 
crops at the time of their destruction ; that no witness testi- 
fied that they were worth $5 or $10 an acre at the time 
of their destruction, and that in the absence of such evi- 
dence the jury could not arrive at the value of the crops. 

It would seem that this objection is also not well taken 
and not based upon the best reasoning and rules of evi- 
dence. What the jury were entitled to consider was all 
the evidential facts bearing upon the question of damages 
and all the circumstances and conditions, both before, at 
the time of, and after the injury, and from these they would 
come to a conclusion as to the damages at the time and 
place of the injury. The testimony of a witness as to what, 
in his opinion, a growing crop on the market was worth 
which had no market value would be almost useless, unless 
based on all the facts, circumstances and conditions which 
should be given to the jury bearing upon the matter, and 
‘it was surely within the province of the jury, from a con- 
sideration of all of these, to form their own opinion as to 
the value. The jury would not be materially aided in any 
way by the opinion of a witness who could know nothing 
more about it than the jury, and who, at best, would simply 
be giving his opinion. When there is no market for im- 
mature crops, for sprouting, growing or undeveloped prod- 
ucts, their value can be arrived at only by taking into con- 
sideration the probable yield, the conditon of the season, 
the average yield, the probability of hailstorms, drouth, 
excessive rainfall, early frosts and other hazards, and all 
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other conditions, facts and surrounding circumstances in 
connection with the average market value of such products 
at the time of their maturity. This seems to have bee: 
very lucidly and intelligently covered by the instruction 
and the whole matter submitted to the jury for its con- 
sideration and judgment. 

In the case cited by counsel for appellant, Baltimore & 
0.8. W. R. Co. v. Stewart, 128 Tl. App. 270, the rule under 
consideration by that court was the measure of damages 
where the crop was destroyed before it had reached that 
state of maturity having a market value, and the court 
properly held in such case that the measure of damages 
for the destruction of such a crop was the cost of planting 
the crop, plus the reasonable market value of the land for 
that season. This rule is applicable in case the crop is up, 
but not so far matured that the product can be fairly de- 
termined. It is very difficult to arrive at the damage 
where the crop is destroyed before it has reached such a 
state of development that it has a market value, and testi- 
mony in the nature of personal opinions tending to show 
such value is to be regarded as of much weight ouly when 
all things conditioning the maturity of such a crop are 
shown and taken into consideration. It has no market 
value and it seems reasonable that no witness can give an 
opinion as to a value which does not exist. We must con- 
clude that the jury is to find the value, not from opinions, 
but from a consideration of all the evidential facts, condi- 
tions and circumstances, climatic and otherwise, having 
a bearing upon its maturity and its probable market value 
at such time. It cannot add to the weight which a jury 
should give to the facts to have a witness give his opinion 
thereof; all such facts having a bearing upon the value of 
the crop at the time of its destruction were, under the 
court’s instruction, taken into consideration by the jury 
in arriving at its verdict. 

Evidence of all the facts, conditions and circumstances 
bearing upon the question of value was offered by plain- 
tiff and received in evidence on the trial, and generally 
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without objection, and surely it is not now seriously con- 
tended by counsel for appellant that such testimony was in- 
competent. Indeed, after making and strongly urging the 
objections which we have just considered, counsel for ap- 
pellant in their brief naively say that such evidence “would 
tend to throw some light upon the value of the crop at the 
time of its destruction or the value before and after its 
destruction.” We think, as before stated, that the con- 
tention that direct testimony, that is, in this instance, the 
opinions of witnesses as to the value of crops which have 
no market value, is not essential; that the best evidence 
is not such opinions, but testimony showing the facts, con- 
ditions and circumstances having a bearing upon the mat- 
ters at issue, from which the jury can form its own opin- 
jon. The ingenuous admission of counsel quoted above cer- 
tainly deprives this objection of much of its force and 
vigor. 

The instruction of the district court, which we have been 
considering covered not only the one kind but the four 
kinds of damages required by the causes of action and the 
evidence: The first, where the growing crop was totally 
destroyed; the second, where the growing crop was in- 
jured but not rendered worthless; the third, the destruction 
of the perennial crop of alfalfa; and the fourth, where the 
plaintiff was prevented from planting any part of his land 
by reason of flooding due to the negligence of the defendant. 

The instruction objected to in part and in its entirety 
is supported and justified by the best considered judicial 
authorities and is fully authorized by the decisions in the 
following cases: American Smelting & Refining Co. v. 
Riverside Dairy & Stock Farm, 236 Fed. 510; United 
States Smelting Co. v. Sisam, 191 Fed. 293; McClure ». 
City of Broken Bow, 81 Neb. 384; Morse v. Chicago, B. € 
Q. R. Co., 81 Neb. 745; Berard v. Atchison & N. R. Co., 79 
Neb. 830; Thompson v. Chicago, B. & Q. R. Co., 84 Neb. 
482; Anderson v. Chicago, B. & Q. R. Co., 102 Neb. 497; 
McKee v. Chicago, B. & Q. R. Co., 93 Neb. 294. 

It is plain that the district court, after a full knowledge 


VoL. 108] JANUARY TERM, 1922. 561 


Hopper v. Elkhorn Valley Drainage District. 


and thorough examination of the adjudicated cases, care- 
fully digested them and correctly restated the law appli- 
cable to this case, using as a model the opinion in United 
States Smelting Co. v. Sisam, supra. This case was argued 
before Judges Sanborn and Vandeventer, circuit judges, 
and William H. Munger, district judge, and the opinion 
of the court was delivered by Judge Sanborn. The authori- 
ties cited by the learned judge are exhaustive on both sides. 
After a careful review of the same and the anouncement 
of the law as to the measure of damages and the rule for 
the measurement of such damages, where the growing crop 
was injured but not rendered worthless, the same as in 
the case at bar, Judge Sanborn used the following lan- 
guage: 

“This is a reasonable and practical rule for the measure- 
ment of such damages. It is not in conflict with the gen- 
eral current of authority, and it is a necessary and natural 
deduction from the established rule that the value at matu- 
rity of the probable crop, the value of the actual crop, 
and the expense of fitting for market that portion of the 
probable crop which does not mature is competent evidence 
for the jury to consider in determining the damage to the 
growing crop at the time of its injury.” 

In regard to the rule for measuring the damages to a 
growing crop injured but not rendered worthless, the fol- 
lowing authorities are found particularly to support and 
authorize that part of the instruction given by the district 
court and strenuously objected to by appellant: Lester v. 
Highland Boy Gold Mining Co., 27 Utah, 470; Teller v. 
Bay & River Dredging Co., 151 Cal. 209; Dennis v. Crocker- 
Huffman Land & Water Oo., 6 Cal. App. 58; Little Rock 
é Ft. 8S. R. Co., v. Wallis, 82 Ark. 447; Risse v. Collins, 12 
Idaho, 689; Hunt v. St. Louis, I. M. & 8. R. Co., 126 Mo. 
App. 261; Berard v. Atchison & N. R. Co., 79 Neb. 830; 
Kansas City, M. & O. R. Co. v. Mayfield, 107 S. W. (Tex. 
Civ. App.) 940; International & G. N. R. Co. v. Pape, 73 
Tex. 501; Gulf, C. é 8. F: R. Co. v. McGowan, 73 Tex. 355; 
Colorado Consolidated Land & Water Co. v. Hartman, 5 
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Colo. App. 150; Shotwell v. Dodge, 8 Wash. 337; Galves- 
ton, H. & 8S. A. R. Co. v. Borsky, 2 Tex. Civ. App. 545; 
Smith v. Chicago, C. & D. R. Co., 38 Ia. 518; Jones & Jones 
v. Cooley Lake Club, 122 Mo. App. 118; Anderson v. St. 
Louis, 7. M. & 8S. R. Co., 129 Mo. App. 384. 

While there are judicial decisions of high authority hold- 
ing that damage to growing crops at the time they are in- 
jured or destroyed may not be measured by the jury by 
the difference between the market value at the maturity 
of the probable crop without the injury and the value of 
the injured crop, less the expense of fitting for market the 
portion of the probable crop which did not mature, yet, 
as we have stated, the clear weight of the best authorities 
is in opposition to this and in favor of the rule stated in 
the instruction. 

The next assignment of error is that the court erred in 
overruling the defendant’s motion for a directed verdict 
at the close of plaintiff’s testimony, for the reason that 
the plaintiff in the right of way deeds given by him re- 
leased the defendant from all damages such as are sought 
to be recovered in this action. 

The clause in the first drainage right of way deed exe- 
cuted by Daniel G. Hopper and his wife to the Elkhorn 
Valley Drainage District, which has a bearing on this as- 
signment, purports to convey “a strip of land four rods 
wide, being two rods wide on the west side and two rods 
wide on the east side of the center line of the cutoff ditch, 
drainage ditch or levee, each or all, as the case may be, 
as the same is now surveyed and located by second party, 
and extending across the center of the S. E. quarter of sec- 
tion 15, due south to the south side of section 15 in town- 
ship 15, range 10, together with any and all desired access 
thereto by said drainage district, its agents, contractors, 
representatives and employees, across other portions of 
said land of first parties. Said land is to be used perpetu- 
ally according to the present or future plans of said drain- 
age district, its successors and assigns for drainage pur- 
poses. Said parties of the first part also grant the right 
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to throw dirt so far as desired outside of and adjoining 
said strip of ground. To have and to hold the same, to- 
gether with all the appurtenances thereto belonging, to 
the said second party, its successors and assigns for drain- 
age district purposes as aforesaid forever. The first parties 
hereby release all damages and claims thereto on account 
of and by reason of the occupancy and use of said land as 
above mentioned.” The consideration alleged in said deed 
is the sum of “one dollar and other valuable consideration.” 

The second drainage district right of way deed is in the 
same form and contains substantially the same provisions 
as to the use of land and release of all damages and claims 
for use and occupancy. 

The contention of counsel for appellant is that these 
deeds constitute a bar to plaintiff’s recovery, and that the 
clauses quoted contained in said deeds release all dam- 
ages and claims against the drainage company for the oc- 
cupancy and use of said lands so conveyed, and that plain- 
tiff’s action and several causes of action for damages are 
each released by said provisions. 

In support of this contention it is urged incidentally on 
the part of appellant that the conveyances and releases evi- 
denced by these deeds were the inducements for appellant 
to construct the ditches, and that, as there was no evidence 
that the defendant did not construct its drainage system 
in accordance with its “present or future plans,” the court 
erred in overruling defendant’s motion for a directed ver- 
dict; that the damages and claims for use and occupation 
specially mentioned in said drainage right of way deeds 
released the defendant from all damages such as are sought 
to be recovered in this case. 

The allegations in plaintiff’s petition are that the de- 
fendant carelessly and negligently constructed its drainage 
ditches and thereafter maintained the same so that the 
plaintiff’s lands were flooded and his crops injured or de- 
stroyed ; that the negligence in the construction and main- 
tenance of said ditches by defendant company was the 
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proximate cause of the damages set forth in the four causes 
of action. 

The question to be decided under this assignment of er- 
ror is whether the provisions in said deeds relieved the de- 
fendant from all its responsibility for negligence, provided 
the ditches were constructed and maintained according to 
the then present or the future plans of the drainage dis- 
trict. 

The question can be answered by the application of cer- 
tain established principles of law relating to damages 
caused by negligence. This court has held in Bunting e. 
Oak Creek Drainage District, 99 Neb. 843, that a drainage 
district corporation, although a local corporation clothed 
with powers of a public nature, is liable for damages caused 
by its negligence in the construction of its works. In the 
same case this court further held that “damages caused 
unnecessarily by negligence and improper construction of 
the improvement cannot be anticipated, and a right of ac- 
tion accrues therefor when the damage occurs.” When 
these legal principles are applied to the allegations in 
plaintiff's petition and to the evidence in support thereof, 
the question would seen to be answered in the negative. It 
was the plain legal duty of the drainage district corpora- 
tion to so construct and maintain its ditches as to not work 
injury to the lands and crops of plaintiff, and as it did not 
do so it was liable for the damages. The provisions in the 
vight of way deeds should not be construed as doing away 
with a duty enjoined by law and relieving the wrongdoer 
jrom the consequences of its illegal acts. 

The evidence certainly tends to show and in fact appears 
conclusively to show, that the drainage district did not 
perform its duty with regard to conserving or protecting 
plaintiff’s welfare and property in the construction and 
maintenance of its ditches. Many engineering errors or 
defects are shown by plaintiff’s witnesses and in the main 
admitted or corroborated by the witnesses for defendant. 
It appears by the testimony of persons skilled in construc- 
tion and engineering business of this character that for 
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the protection of plaintiff’s lands the ditch constructed by 
defendant should have been diked along the lake through 
section 15, but that this was not done; that the angle of - 
the ditch at the south end of the lake and 600 feet west of 
‘the southeast corner of section 15 was made so abrupt and 
with such a short bend that it would not permit the water 
to flow through it properly, the angle in the ditch acting 
in the nature of a dam, and that, owing to such improper 
construction, dirt, refuse, sediment and debris collected 
and held the water back, and that the defendant drainage 
district made no effort to open it; that the bank along the 
west edge of the Elkhorn river, before the ditch was con- 
structed, was several feet higher than the usual level of the 
water, thus preventing the overflow of the river toward 
plaintiff’s farm, yet the defendant cut open the bank its 
entire height, in this way providing an entrance for the 
ditch into the river and also allowed the waters of the 
river in turn, when high, to flow back through such en- 
trance onto and flood plaintiff’s lands; that a trap gate 
near the mouth of such ditch at the Elkhorn river was con- 
structed, but that the same was inadequate and insufficient 
to prevent the waters of the river from flowing outward, 
and that, when closed, such gate acted as a dam and pre- 
vented the waters carried by the ditch from flowing into 
the river; that the best engineering science required that 
the current of the ditch at the place of its discharge should 
flow in the same direction as the current of the river, yet 
the ditch was constructed to enter the river at a right 
angle, the result of which was the creation of a whirlpool 
which tended further to dam the ditch waters and force 
the river waters back through the ditch onto plaintiff’s 
lands; that the main engineering mistake, which might be 
regarded as the cause of all the other acts of negligence, 
was in failing to provide a proper direct outlet to the Elk- 
horn river along the extended and unbroken course of flow 
of the ditch which carried a large volume of water, espe- 
cially when such outlet was easily available at a compara- 
tively small expense. 
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The testimony of Mr. Adams, the county surveyor, and 
others was that the ditch should have been constructed 
either straight south into the depression known as the “cut- 
off,”’ or should have continued south from where the ditch 
met the county road and turned east, that being the angle 
which, when constructed along either route, would have 
drained the waters properly and safely and prevented the 
flooding of plaintiff’s lands; that there was a natural de- 
pression or fall of the land in both of the proposed but un- 
used ditch corrections and outlets. Scientific and experi- 
enced witnesses in this class of work also testified that there 
were no engineering difficulties in the way of such con- 
struction, and that this would have obviated the objection 
of the ditch entering the Elkhorn river at a right angle 
and the depositing of silt and sediment due to the bend or 
angle referred to. 

The record evidence seems to show beyond question that 
the defendant drainage company was grossly negligent and 
did not perform its duty; that plaintiff’s welfare was en- 
tirely overlooked or disregarded; that approved engincer- 
ing principles were not followed in the construction and 
maintenance of the ditches. It would be unreasonable to 
so construe the right of way deeds as to release all damages 
on account of the negligent and faulty construction or 
maintenance of the defenudant’s works. The drainage dis- 
trict was organized for the purpose of controlling the 
waters and improving the natural drainage of the land 
within such district, not to take waters from one section 
and make them overflow the lands lower down and thus 
destroy their usefulness and producing qualities. 

In the case of Boschulte v. Elkhorn River Drainage Dis- 
trict, 102 Neb. 451, this court states in the syllabus: “One 
who sells and conveys to a drainage district right of way 
through land owned by him, and releases the district from 
all claim for damages by reason of occupancy and use of 
the land so conveyed, may recover damages caused by care- 
lessness and negligence in the construction of the improve- 
ment.” This was a case where a drainage district with sim- 
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ilar, if not the same, powers as this defendant was a party 
and the right of way deed contained a stipulation almost 
identical with the one in the case at bar that “said land is to 
be used perpetually according to the present or future 
plans of said drainage district, its successors and assigns, 
for drainage purposes,” and which further stipulates that 
grantor “will release all damages and claims thereto on 
account of and by reason of the occupancy and use of said 
land.” 

Plaintiff's petition alleged, as we have seen, the im- 
proper and negligent construction and maintenance of the 
ditches, and the record evidence by a fair preponderance 
fully sustains the allegations of his petition. The clauses 
in the right of way deeds claimed to grant immunity to 
and release the defendant from all damages should not and 
do not, cither in reason or justice, give the drainage com- 
pany the right or excuse to destroy the value and useful- 
ness of a 480-acre farm under the name of an improve- 
ment. Courts should not be asked to construe a right of 
way deed given for a nominal consideration into an in- 
strument for the confiscation without remuneration of a 
large and valuable farm. Such could not have been the 
intention of the plaintiff or the meaning of the language 
used, and the defendant drainage district would have 
hardly dared, on the solicitation of such conveyances, to 
have so interpreted their meaning and purpose. 

The appellant further contends that the verdict of the 
jury was the result of passion and prejudice caused by 
misdirection in the instruction of the court, and that the 
damages assessed were extremely excessive; that, although 
it is conceded that the plaintiff sustained some damage on 
account of rains and wet weather, yet only a small part 
thereof was due to the negligent construction and main- 
tenance of defendant’s ditches. It is further contended 
that the overflow came for the most part directly from the 
Elkhorn river near the Union Pacific Railroad Company’s 
bridge. 

From a careful reading of the voluminous record of the 
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testimony contained in the bill of exceptions we find no 
facts admitted or proceedings of a nature to inflame the 
ordinary mind and no evidence of passion or prejudice on 
the part of the jury. The record shows the negligent and 
unskilful construction and maintenance of the ditches re- 
sulting in large injury to the crops and lands of plaintiff, 
but this is not excitable or inflammatory; that the total 
amount of damages set forth in the four causes of action, 
computed according to prices, acreage and figures gener- 
ally most favorable to the defendant, aggregates over $28,- 
000, and there is ample evidence in the record sufficient 
to sustain a verdict for over $380,000, while the one rendered 
by the jury was only in the sum of $17,743. 

The court instructed the jury in regard to the overflow 
of the Elkhorn river, claimed to have been caused by acts 
of the Union Pacific Railroad Company north of plaintiff's 
lands, in the following words: “The only damages, if any, 
which plaintiff may recover in this action are such ag re- 
sulted directly from wrongful acts of defendant; and if 
the jury believe that any part of such damages was cause 
by the Elkhorn river overflowing its banks north of plain- 
tiff’s lands independently of any negligence of defendant, 
the defendant would not be liable for such damages.” The 
jury undoubtedly took this whole matter into consider- 
ation and must have made a liberal allowance for all such 
overflow and damages in its verdict. There was only one 
witness who testified that flood waters came north from 
the Elkhorn river in the vicinity of the bridge east of 
Waterloo, and he stated that “a very small amount of 
water” flowed over the road to the lands of plaintiff. There 
is no record evidence, however, showing that any of this 
water which left the river in the vicinity of the bridge 
ever injured or destroyed any of plaintiff’s crops. 

We can see no error in the instructions of the court, 
which were undoubtedly given after a careful, painstaking 
and able examination of the authorities applicable to the 
issues and evidence in this case. The evidence was fully 
sufficient to justifv such instructions. The verdict of the 
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jury is sustained by the evidence and is in strict accord 
with the instructions. An examination of all the instruc- 
tions given by the court shows that whatever doubts the 
court may have had regarding any questions of law were 
resolved in favor of defendant. An examination of the 
court’s rulings on the admission or rejection of evidence 
does not disclose prejudicial error or anything that would 
unduly bias the jury in favor of plaintiff. The final verdict 
was apparently reached by the jury by giving defendant 
the benefit of any conflicts in the testimony by taking the 
lower values of products and by liberally reducing the 
amount of plaintiff’s recovery. 

In our judgment substantial justice will be found to 
have been reached in the proceedings of the court and in 
the findings of the jury, that no prejudicial errors were 
committed, and that the judgment of the district court 
should be 

AFFIRMED. 


Marr ROBERTSON ET AL., APPELLEES, V. CHICAGO, BURLING- 
TON & QUINCY RAILROAD COMPANY, ET AL., 
APPELLANTS. 


FILEep May 6, 1922. No. 21968. 


1. Railroads: FrEpERAL ConTROL: Liapitiry. “The corporations own- 
ing a railroad are not liable at common law for any of the acts 
cf the director general of railroads during the time the roads were 
in control of the federal government under the president’s proc- 
lamation pursuant to Act Aug. 29, 1916 (Comp. St. see. 1974a), con- 
firmed by Federal Control Act March 21, 1918 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, secs. 3115%a-8115%p), during which 
time the corporations were completely separated from the control 
and management of their railroad systems.” Missouri P. R. Co. v. 
Ault, pl Sup. Ct. Rep. 593 (256 U. S. 554). 


2. Negligence: Joinr Tort-Feasors. ‘‘Where, although concert is 
lacking, the separate and independent acts or negligence of sev- 
eral combine to produce directly a single injury, each is respon- 
sible for the entire result, even though his act or neglect alone 
might not have caused it.” 38 Cyc. 488. 
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8. Costs: ATTORNEY’s FEES. Chapter 191, Laws 1919, does not re- 
peal section 6063, Rev. St. 1913, by implication. 


APPEAL from the district court for Hall county: Bayaerp 
H. Pains, JuDGE. Affirmed in part, and reversed in part. 


Byron Clark, Jesse L. Root, J. W. Weingarten, O. A. 
Abbott and Brown, Barter & Van Dusen, tor appellants 
and cross-appellants. 


Prince & Prince, contra. 


Heard before Lertron, DEAN and FLANSBURG, JJ., Day 
and Goon, District Judges. 


Day, District Judge. 


This is an action brought to recover damages for negli- 
gent delay in the transportation of a shipment of live stock 
from Omaha, Nebraska, to Ansley, Nebraska, September 
19, 1918. The defendants are the Chicago, Burlington & 
Quincy Railroad Company, Union Stock Yards Company, 
Limited, of Omaha, a corporation, James C. Davis, direc- 
tor general, and agent under the transportation act of 
1920. From a verdict for plaintiff, all defendants appeal. 

The defendant Chicago, Burlington & Quincy Railroad 
Company contends that a railroad company is not liable . 
on causes of action arising out of the operation of the 
railroad property during the period of federal control by 
the government of the United States. In the case of Mis- 
sourt P. R. Co. vr. Ault, 41 Sup. Ct. Rep. 593 (256 U.S. 
554), the court held: “The corporations owning a rail- 
road are not liable at common law for any of the acts of 
the director general of railroads during the time the roads 
were in control of the federal government under the presi- 
dent’s proclamation pursuant to Act Aug. 29, 1916 (Comp. 
St. sec. 197a), confirmed by Federal Control Act. March 
21, 1918 (Comp. St. 1918, Comp. St. Ann. Sup. 1919, sees. 
3115%4a-311534p), during which time the corporations 
were completely separated from the contro] and manage- 
ment. of their railroad systems.” 


Vo. 108] JANUARY TERM, 1922. 571 


Robertson v. Chicago, B. & Q. R. Co. 


As to the defendant Chicago, Burlington & Quincy Rail- 
road Company the case is reversed and dismissed. 

With reference to the other defendants, the case was 
tried upon the theory, and the jury instructed, that the 
director general and the stock yards company were each 
responsible alone for their own acts, and that neither was 
responsible for the acts of the other. The verdict in this 
case must be considered in this light, and the question as to 
the liability of a connecting carrier for the acts of the 
other is not involved in this case. Each appellant con- 
tends that it was the sole negligence of the other that 
proximately caused the delay to the shipment, thereby 
damaging the appellees. This question was fairly and 
properly submitted to the jury, and by their verdict they 
found that the negligence of both the director general and 
the stock yards company was the proximate cause of the 
delay and contributed to the damage. There is ample evi- 
dence in the case to support the verdict. In such a case 
this court has so often held that it will not interfere with 
the verdict of the jury that it has become an axiom of our 
law. 

But the stock yards company contends that there can 
be no joint judgment against defendants where there is no 
joint liability and no joint negligence. 

The acts of delay of the stock yards company and the 
director general were separate acts of delay; but the sep- 
arate act of the stock yards company did not produce one 
injury, and the separate act of the director general an- 
other; they could not be separated; they both combined to 
contribute to the single injury. It would be impossib! - 
to determine just what injury was caused by the negli- 
gence of one or of the other. The rule applicable to this 
case is stated in 38 Cyc. 488: “Where, although concert 
is lacking, the separate and independent acts or negli- 
gence of several combine to produce directly a single in- 
jury, each is responsible for the entire result, even though 
his act or neglect alone might not have caused it.” See, 
also, Wisecarver & Stone v. Chicago, R. J. & P. R. Co., 141 
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Ia. 121. There is in this case liability of both defendants 
and the judgment is not erroneous. 

The trial court taxed an attorney’s fee of $300 in favor 
of plaintiff against the director general. The director 
general contends that the court erred in taxing an attor- 
ney’s fee, because it is a penalty, and that a penalty could 
not to be taxed against the director general. This court has 
decided that an attorney’s fee is not a penalty, but a part 
of the costs incurred in the action. HYckman Chenucal Co. 
v. Chicago & N. W. R. Co., 107 Neb. 268; Marsh & Marsh 
v. Chicago & N. W. R. Co., 103 Neb. 654; Nye-Schneider- 
Fouler Co. v. Chicago d N. W. R. Co., 105 Neb. 151. The 
supreme court of the United States in the case of Missouri, 
K. & T. R. Co. v. Cade, 233 U. 8. 642, has held that it is 
incorrect to regard a similar statute as imposing a pen- 
alty. The court states that, “manifestly, the purpose is 
merely to require the defendant to reimburse the plaintiff 
for a part of his expenses not otherwise recoverable as 
‘costs of suit.’” 

The director general further urges that the section of the 
statute by the authority of which this attorney’s fee was 
taxed has been repealed by implication. This fee was 
taxed under section 6063, Rev. St. 19138, as amended by 
chapter 134, Laws 1919. This section was not repealed 
by implication by chapter 191, Laws 1919. The two acts 
are not inconsistent and can be harmonized. They were 
not passed to accomplish the same purpose. 

The plaintiff did not file a claim against the stock yards 
company, as provided by the statute as a condition prece- 
dent to the recovery of an attorney’s fee against that de- 
fendant. Consequently, the court did not tax an attorney’s 
fee against said defendant. In view of the fact that there 
were two defendants, we think the attorney’s fee assessed 
by the trial court against the director general was suf- 
ficient, and no fee is taxed by this court. 

For the reasons above stated, the judgment of the dis- 
trict court is reversed and the cause dismissed as to the 
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Chicago, Burlington & Quincy Railroad Company, and as 
to the other defendants affirmed. 
JUDGMENT ACCORDINGLY. 


E. H. SCHROEDER, APPELLANT, V. F. C. ZEHRUNG, Mayor, 
ET AL., APPELLEES. 


Fitep May 6, 1922. No. 22463. 


1. Municipal Corporations: REFERENDUM. The provisions of section 
3, art. III of the Constitution, relating to the referendum, have 
reference to the acts of the state legislature only, and are not ap- 
plicable to municipal legislation. 


Home RULE CHartTER. While a home rule charter of a 
city, adopted pursuant to the constitutional provisions, may no* 
contravene any provision of the Constitution or of any genera‘ 
statute enacted by the legislature, it is, in all other respects, bind- 
ing and controlling. A city may enact and put into such charter 
any provisions for its government that it deems proper, so long 
as they do not run contrary to the Constitution or any general 
statute. 


3. ; : REFERENDUM. The referendum provisions con- 
tained in section 15, art. IV of the home rule charter of the city 
of Lincoln, are applicable only to acts that are legislative in 
character. 


LEGISLATIVE Acts. The resolution referred to and sum. 
marized in the opinion is held not to be legislative in character. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. Mornine, Jupcr. Affirmed. 


C. C. Flansburg, O. L. Jones and C. L. Rein, for appel- 
Jant. 


C. Petrus Peterson and Charles R..Wilke, contra. 


Heard before Lerron, DEAN and Day, JJ., Day and 
Goop, District Judges. 


Goop, District Judge. 
Plaintiff brought this action in the district court for Lan- 
caster county to enjoin the city of Lincoln and its mayor 
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and council from entering into a contract with the Techni- 
cal Advisory Corporation for the performance of certain 
work, including the preparation of, and submission to, the 
mayor and council of a proposed ordinance for the zoning 
of the city of Lincoln. From a judgment of dismissal, en- 
tered upon the sustaining of a general demurrer to the 
amended petition, plaintiff has appealed. 

In his amended petition plaintiff alleges that he is an 
elector, citizen, taxpayer and property owner of the city 
of Lincoln; that Lincoln is a city of the first class having 
a population of over 40,000 and less than 100,000 inhabi- 
tants, and is governed by chapters 47 and 51, Rev. St. 1913, 
and by a home rule charter, a copy of which is made a par 
of the petition; that the Technical Advisory Corporation 
made a written proposal to the city engineer of said city to 
make a field survey and permanently zone said city; that 2 
written contract in accordance with said proposal, duly 
executed by said corporation, accompanied said proposal; 
that the city council adopted a resolution accepting the 
said proposal and authorizing the mayor and city engineer 
to enter into a contract with said Technical Advisory Cor- 
poration in accordance with said proposal, subject to a})- 
proval in its final form; copies of said written proposal, 
contract and resolution were made parts of the amended 
petition; that within the time required by law there was 
filed in the office of the city clerk of the city of Lincoln a 
petition in due form signed by the requisite number of legal 
voters protesting against the passage of such resolution 
and requesting the council to either repeal or revoke said 
resolution or submit said proposal, contract and resolution 
to a vote of the legal voters of said city; that said council 
has failed to reconsider or set aside such resolution or suh- 
mit the same to a special election called for that purpose; 
that the city council will approve said contract and pro- 
posal and execute the same unless restrained by the court. 

The question for determination is whether, under the 
facts alleged in the petition, plaintiff and other taxpavers 
and electors of the city of Lincoln are entitled to have the 
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resolution adopted by the city council submitted to the 
electors under the referendum petition filed with the city 
clerk. Plaintiff insists that the right to have such resolu- 
tion submitted to a referendum vote is guaranteed by con- 
stitutional and statutory provisions, as well as by the pro- 
visions of the home rule charter, and he also insists that 
the resolution is legislative in character, but that it is ref- 
erable to the voters even if it is not legislative in character. 

The coustitutional provisions relating to the referendum 
are found in section 3, art. III of the Constitution. It spe- 
cifically provides that the petition therefor should be signed 
by 5 per centum of the voters of the entire state, and that 
they should be distributed over two-fifths of the counties 
of the state. It is apparent that the voters of other coun- 
ties in the state could have no interest in, nor right to pass 
upon, any ordinance or resolution enacted by the munici- 
pality, and it is quite clear that the referendum provisions 
of the Constitution have reference to the acts of the state 
legislature only, and that they are not applicable to mu- 
nicipal acts or legislation. 

The Constitution of the state of Oregon provides : “The 

initiative and referendum powers reserved to the people 

by this Constitution are hereby further reserved to the 
legal voters of every municipality and district, as to all 
local, special, and municipal legislation.” The decision of 
the supreme court of that state in Long v. City of Portland, 
53 Or. 92, cited and relied upon by plaintiff, and holding 
that the right of referendum is reserved by the Constitu- 
tion to the voters of the city regardless of any charter pro- 
visions, is not applicable in this state, for the reason that 
the Constitution of this state contains no provision of 2 
similar character. 

The city of Lincoln has adopted a home rule charter pur- 
gsuant to the provisions of article XJ of the state Constitu- 
tion. Section 2 of that article provides, among other things: 
“Any city having a population of more than five thousand 
(5,000) inhabitants may frame a charter for its own goy- 
ernment, consistent with and subject to the Constitution 
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and Laws of this state, * * * and if a majority of such 
qualified voters, voting thereon, shall ratify the same, it 
shall at the end of sixty days thereafter become the charter 
of said city, and supersede any existing charter and all 
amendments thereof.” Plaintiff insists that under this 
constitutional provision the city is still governed by the 
provisions of the legislative charters under which it was 
previously governed. We are not inclined to this view. If 
a city, after having adopted a home rule charter, was stilt 
to be subject to all the provisions of the former legislative 
charters, there could be no object or purpose in adopting 
a home rule charter. While a home rule charter adopted 
pursuant to the constitutional provision may not contra- 
vene any provisions of the Constitution or of any general 
statute enacted by the legislature, it is, in all other respects, 
binding and controlling. A city may enact and put into its 
charter any provisions for its government that it deems 
proper, so long as they do not run contrary to the Consti- 
tution or to any general statute. Simpson v. Paddock, 195 
Mich. 581; Heilbron v. Sumner, 186 Cal. 648; Ex parte 
Johnson, 201 Pac. (Okla. Cr.) 533. 

Section 15, art. IV of the home rule charter of Lincoln, 
provides that ordinances passed by the council, with cer- 
tain exceptions, may be referred to a vote of the electors 
of the city, if, within 15 days, a petition signed and verified 
by electors equal in number to at least 15 per centum of the 
highest number of votes cast for any councilman at the last 
preceding general city election, protesting against the pass- 
ing of such ordinance, is filed with the city clerk. Upon 
the filing of such petition, the ordinance is suspended, and 
does not become operative until approved by a majority of 
the qualified electors voting thereon at a general or special 
election. It will be observed that this referendum pro- 
vision pertains to ordinances only. Appellant contends that 
the term “ordinance” is defined by section 5227, art. VI, 
ch. 51, Rev. St. 1913. Said section provides: “The word 
‘ordinance,’ where used in this article, shall mean and in- 
clude ordinances, orders, resolves, agreements, contracts, 
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and any measure which it is within the power of the legis- 
lative authorities of such city or other municipal subdi- 
vision of this state to enact or give the force and effect of 
law.” But by section 5255 of the same article it is pro- 
vided : “This article shall not become operative in any city 
until accepted by the voters thereof.” It is not alleged that 
the article was ever adopted by the city of Lincoln, and 
hence this definition does not apply. 

The vital question in this case is whether the resolution 
is legislative or administrative in character. Let us ex- 
amine and analyze the present situation in respect to the 
resolution in question. The home rule charter of the city 
contains provisions authorizing the city council to enact a 
zoning ordinance limiting the height and bulk of buildings 
and determining the area of yards and courts and other 
open places within certain prescribed districts, and to regu- 
late and restrict the location of trades and industries and 
the location of buildings designed for specific uses, and 
other provisions that are pertinent to a zoning ordinance, 
Previous to the adoption of this resolution an appropri- 
ation had been made for the purpose of gathering infor- 
mation and data necessary for the preparing of a zoning 
ordinance for the consideration of the council. The ac- 
tion of the city council in adopting the resolution in ques- 
tion was a step taken to have the data and information 
gathered and for the framing of an ordinance to be sub- 
mitted to it. All that the resolution accomplishes is the 
making of a contract to collect information and data nec- 
essary to the preparation of an ordinance and the pre- 
paring of the same to be submitted to the council for its 
consideration. The resolution, in our opinion, does not 
attain to the dignity of a legislative act. It is rather an 
administrative act. The referendum is applicable to 
municipal legislation; that is, to an ordinance which -is 
a declaration of the municipal law upon any subject, but 
it cannot be invoked to prevent the council from procuring 
information or from framing a proposed ordinance for its 
consideration. The referendum is not applicable and can- 
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not be invoked until the proposed legislation has assumed 
definite form and has been enacted into a law by which the 
. municipality will be governed, unless suspended by oper- 
ation of the referendum. Until the information and data 
have been assembled, and an ordinance framed and 
adopted by the mayor and council, it cannot be definitely 
known that there ever will be a zoning ordinance. It is 
clear that the resolution in question is not legislative in 
character and is not therefore subject to a referendum 
vote. 

The judgment of the district court is free from error, 
and is 

AFFIRMED. 

DEAN, J., dissents. 


STATE OF NEBRASKA, APPELLANT, V. ETHEL THRALL 
MALTBY, APPELLEE. 


FItep May 6, 1922. No. 220380. 


1. Injunction: Criinan Acts. Where acts complained of are vio- 
lations of the criminal law, courts of equity will not on that 
ground alone interfere by injunction to-prevent their commission, 
as they will not exercise their powers for the purpose of enforcing 
criminal laws by restraining criminal acts. 


2. Nuisance: Ingunction. A court of equity may, at the instance 
of properly constituted authority, issue an injunction in the case 
of a public nuisance, when its issuance will give more complete 
relief than can be afforded in a court of law. 


3. Injunction: CuiRopRACToRS: PRACTICING wiTHOUT License. A 
suit in equity brought ty the attorney general on behalf of the 
state to enjoin a chiropractor from practicing her profession wit’: 
out a license is not maintainable. Held, that the punishment >f 
the offender for the violation of such laws is solely by criminal 
action; a complete and adequate remedy being afforded by the 
courts of law. 


CRIMES: INADEQUATE PENALTIES. If the penalty for any 
crime seems to be inadequate, equity will not, for that reason, 
interfere, for the relief must come from the lawmaking power. 
and not by extending equity into a field foreign to its purposes. 
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APPEAL from the district court for Douglas county: 
WILIis G. Sears, JuDGE. Affirmed. 


Clarence A. Davis, Attorney General, and Alfred C. 
Munger, for appellant. 


Hotz & Lee, contra. 
Frank HE. Edgerton, amicus curie. 


Heard before Morrissgry, C. J., Rosk, ALDRICH and 
FLANSBURG, JJ., Hospart and PAINE, District Judges. 


Paine, District Judge. 

This is a suit in equity brought by the state of Nebraska, 
through its attorney general, to enjoin Ethel Thrall 
Maltby, defendant, from maintaining a public office in the 
city of Omaha in which she gives chiropractic treatments 
and administers and prescribes drugs to her patients with- 
out first having obtained a license. A temporary injunc- 
tion was granted by the district court for Douglas county, 
but later a demurrer was sustained and a permanent in- 
junction denied, and the plaintiff electing to stand upon 
its demurrer, the case was thereupon dismissed, from 
which order the state of Nebraska plaintiff appeals to this 
court. 

The petition may be briefly summarized as follows: 
That the defendant is a resident of and doing business 
and maintaining an office in the Elks Building in Omaha, 
Nebraska; that she has for more than two years there 
maintained an office in which she has engaged in the prac- 
tice of chiropractic; that this profession consists in the 
treatment of diseases or ills of the human body by adjust- 
ment by hand of the vertebrae of the spine; that chapter 
197, Laws 1915, requires that persons desiring to engage 
in chiropractic shall first pass an examination and secure 
a license, without which no person is permitted to prac- 
tice chiropractic in this state; that defendant has failed 
refused and neglected to submit herself to such examin- 
ation or to procure the required license; that during said 
time she has falsely represented herself to be a qualified. 
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licensed chiropractor, and has used the title “D. C.” mean- 
ing Doctor of Chiropractic, to induce any and all persons 
to submit their bodies to her manipulation and adjust- 
ments; that the laws dealing with said practice were en- 
acted for the protection of the health and welfare of the 
people, and designed to prevent ignorant and unskilled 
persons without proper knowledge of anatomy to make the 
adjustments which, it is claimed, will relieve the pressure 
on the nerves, and so allow nature’s nerve energy to flow 
freely to and from the brain; that the lives of the public 
were endangered by quacks and charlatans who were prac- 
ticing upon the bodies of men, women and children, with- 
out proper qualifications, thereby constituting themselves 
public nuisances; that the state board of chiropractic or- 
ganized under the above law of 1915 has at all times been 
willing and ready to examine all applicants for licenses; 
that said board has frequently notified this defendant 
that she was violating the law and endangering the health 
and welfare of the people of Nebraska; that she has also 
been notified by the department of public welfare as well 
as by the attorney general’s department of this state that 
unless she obtained a license a criminal complaint would 
be filed against her; but that in open disregard thereof 
she has openly, publicly, persistently, intentionally and 
continuously refused to obey the law, and has publicly 
stated upon many occasions that she would disregard any 
criminal prosecutions filed against her for so practicing 
without a license, and was certain she would be acquitted 
if arrested and tried, and that she would continue to prac- 
tice chiropractic even though one or more criminal prose- 
cutions should be brought against her; that, in addition 
to the above, she has been guilty during all of said times of 
practicing medicine by administering and prescribing 
drugs to her patients, all without a license; that by such 
acts she has become a public nuisance, detrimental to the 
public welfare, dangerous to public health, against public 
policy, and contrary to the laws of the state of Nebraska; 
that such acts and practice on the part of the defendant 
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constitute an open and continuous public nuisance in the 
city of Omaha, which cannot be stopped or abated except 
by an injunctive order of a court of equity, and that plain- 
tiff is without an adequate remedy at law, or means where- 
by the open, continuous, persistent and repeated viola- 
tions of the law may be prevented and the health and ~ 
welfare of the public protected and conserved. Following 
these and many other allegations of the petition, there was 
a prayer in apt language asking that a temporary injunc- 
tion be granted, and that upon a final hearing a permanent 
injunction should restrain Ethel Thrall Maltby, defend- 
ant, from continuing to practice chiropractic medicine in 
Douglas county without first procuring a license as pro- 
vided by law. 

It may aid in discussing the questions at issue to define 
the term involved herein. Chiropractic is a system of heal- 
ing that treats disease by manipulation of the spinal 
column. There are three general classes of healing at the 
present time: (1) Medical, as followed by the general and 
ordinary physicians and surgeons. (2) Mechanical, as em- 
ployed in osteopathy and chiropractic. (3) Mental healing, 
as taught by Christian Science and other sects. 

The main question presented in this case is: Shall an 
injunction be granted to enforce the provisions of a crim- 
inal statute? Our law books are full of instances in which 
the same offense gives rise to a civil action and also to a 
criminal prosecution. In this case the petition recites 
facts which, taken as true for the purposes of this demur- 
. rer, show that the law relating to chropractic is being fla- 
grantly violated at the office of the defendant in the city 
of Omaha, and the state maintains that such an office may 
be enjoined as a public nuisance affecting the health, 
morals or safety of the community. “In early times the 
English court of chancery, not without much protest on 
the part of common law courts, occasionally issued injunc- 
tions to restrain the commission of certain criminal acts. © 
* * * Tt is now the rule that, where acts complained of are 
violations of the criminal law, courts of equity will not 
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on that ground alone interfere by injunction to prevent 
their commission, as they will not exercise their powers 
for the purpose of enforcing criminal laws by restraining 
criminal acts.” 14 R. C. L. 376, sec. 78. However, in the 
case of public nuisances, an exception to this general rule 
seems to be well recognized; “it being held that, though 
such a nuisance is indictable, yet a court of equity may, 
at the instance of the properly constituted public author- 
ity, issue an injunction as giving more effectual and com- 
plete relief than can be afforded in a court of law.” 14 
R. C. L. 379, sec. 80. Examples of injunctions against 
public nuisances may be cited, such as an injunction from 
using a building to conduct an illegal prize fight in the 
case of Columbian Athletic Club v. State, 143 Ind. 98, 52 
Am. St. Rep. 407; and the three cases combined in Res- 
pass v. Commonwealth, 181 Ky. 807, 21 L. R. A. n. s. 836, 
deciding that gambling houses or poolrooms where money 
was to be bet on horse races are public nuisances. Injunc- 
tions have also been granted to restrain managers of a 
lottery from proceeding with further drawings (State v. 
Maury, 2 Del. Ch. 141); and to restrain the pollution of 
a stream by draining water from a cemetery into it, which 
was also a crime (Barrett v. Greenwood Cemetery Ass’n, 
159 Ill. 385, 31 L. R. A. 109). 

In the case of Beisel v. Crosby, 104 Neb. 643, this court 
enjoined an undertaker from conducting a funeral home 
in an exclusively residential district of the city of Omaha 
for the reason that no relief the law afforded would 
remedy the wrong that was threatened. 

Judge Sedgwick in State v. Chicago, B. & Q. R. Co., 88 
Neb. 669, 34 L. R. A. n. s. 250, says: “The repeated, 
continuous and persistent violations of the statutes are 
what make them nuisances, independent of the express 
terms of the statute declaring them to be such. Indeed, we 
would think that every place where a public statute is 
openly, publicly, repeatedly, continuously, persistently 
and intentionally violated is a public nuisance.” 

The attorney general contends that under this defini- 


VoL. 108] JANUARY TERM, 1922. 583 


State v. Maltby 


tion the practice of chiropractic by the defendant is a 
public nuisance. It is illuminating to note that the defini- 
tion relied upon was taken from the case of State v. Craw- 
ford, 28 Kan, 726, 42 Am. Rep. 182, and was not given as 
a rule for equity courts to follow, but was founded upon 
a Kansas statute, in force since 1859, in which the legis- 
lature had declared that all places where intoxicating 
liquors were sold in violation of law were common nui- 
sances and should be shut up and abated as public nui- 
sances. And the court finds that, even after giving the 
very broad and general definition of public nuisances re- 
lied upon in this case, the Kansas court affirmed the lower 
court in refusing to grant the injunction prayed for, and 
said that keeping such an illegal saloon open may not be 
enjoined in a court of equity. 

The grauting of the injunction in the case of State v. 
Chicago, B. &d Q. R. Co., swpra, was necessary, because 
the attempt to stop the serving of liquor on dining cars by 
criminal arrest of each participant therein would be im- 
possible, especially in those counties where stops were in- 
frequently made, aud would result, not only in a multi- 
plicity of suits, but might in the end be entirely futile and 
ineffectual; while in the case at bar there is but one indi- 
vidual offender who, it is alleged, has defied the law and 
threatens to continue to violate the law, even though com- 
plaints are filed against her. 

The cases examined thus far have all ‘involved the mis- 
use of buildings or property or dining cars, and do not es- 
tablish any precedent for the use of an injunction against 
one woman who fails to follow the law requiring chiroprac- 
tors to be examined and licensed. When new schools of 
practice come into existence, their adherents are not quali- 
fied to pass the exaniinations by boards already established. 
Failing to be licensed under existing laws, their followers 
must prevail upon the legislature to legalize their particu- 
lar mode of practice or they can be arrested and punished. 
In response to such a call the legislature in 1915 passed a 
law licensing chiropractors and providing a fine of $200 
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and imprisonment up to one year in the county jail, or 
both, for failure to be examined and secure a license. In 
1919 the legislature saw fit to amend this law as found in 
chapter 190, and cut the punishment provided to a fine of 
not to exceed $100, or by imprisonment of not to exceed 
three months. 

Our attention has been called to a decision by the su- 
preme court of Illinois which involves the exact point at 
issue. The attorney general and other state officers of 
that state brought a bill for injunction against an associ- 
ation consisting of 52 chiropractors, alleging conspiracy to 
defy the laws and continue practicing without a license, 
and, although many of the members had been arrested and 
punished with fines, the association protected its members 
by paying all fines and costs, and all of them continued to 
practice without a license. That case is much stronger 
than the case presented to this court, yet that court said: 
“All the bill alleges appellees to propose to do is to con- 
tinue to practice without a license, which would be a mis- 
demeanor for which punishment is provided and an ade- 
quate remedy at law exists.” People v. Universal Chiro- 
practors’ Ass’n, 302 IL. 228. 

This court finds that the office or residence where a per- 
son is practicing chiropractic without a license is not a 
public nuisance, and neither is such an offender who vio- 
lates the law in this respect. The statute of Nebraska regu- 
lating the practice of chiropractic recognizes such a pro- 
fession as a legal one and undertakes to regulate it, and 
such a law is not prohibitive in its provisions, as is a 
liquor law, and therefore violations of its provisions should 
be punished by the criminal process, and not by injunc- 
tion. If the punishment provided is not sufficient, recourse 
should be had to the legislature, and not fo the equity side 
of the courts. 

AFFIRMED. 
Ross, J., dissenting. 

Defendant is openly and defiantly practicing chiroprac- 

tic daily without a license in violation of law. 
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When the state, for the protection of public health, ap- 
plies for an injunction to prevent a continuing, public 
nuisance created by the practice of. an unlicensed chiro 
practor, a court of equity should not abdicate merely be- 
cause the unlawful acts constituting the nuisance are pun- 
ishable as misdemeanors. 

Misdemeanors committed by an unlicensed chiropractor 
to an extent amounting to a public nuisance may be en- 
joined by a court of equity without interfering with the 
right to jury trials in criminal prosecutions for prior mis- 
demeanors, if such a right exists. 

The criminal prosecution of an unlicensed chiropractor 
who openly defies the public prosecutors and, in spite of 
law and prosecutions, threatens to continue an unlawful 
practice amounting to a public nuisance, which, through 
ignorance and lawlessness, may result in the violation of 
quarantine regulations and in the spread of epidemics, is 
not an adequate remedy for the protection of the public. 
It would be better to abate the nuisance in advance by in- 
junction than to rely on criminal prosecutions after 2 
calamity has befallen the public. 

This application of the state for an injunction has an in- 
timate relation to public health and to the laws on that 
subject. Supplementing the statutes already in existence 
the legislature, in 1919, prohibited the practice of chiro- 
practic without a license. The qualifications of a practi- 
tioner of chiropractic and the conditions of procuring a 
license are defined by statute. Educational training equiv: 
alent to that of a regular high school course of four years 
is required. An applicant for a license must be a graduate 
of a chartered chiropractic school after a personal attend: 
ance of not less than three terms of nine months each. In 
addition, an applicant must pass successfully an exami- 
nation by a public board, and the subjects include “anat- 
omy, physiology, chiropractic, symptomatology, nerve 
tracing, chiropractic orthopedy, hygiene, principles of chi- 
ropractic and adjusting, as taught by chiropractic schools 
and colleges.” Laws 1919, ch. 29, sec. 2. ; 
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The court is bound to presume that the lawmakers in 
adopting these high standards for the practitioners of chi- 
ropractic and in legislating for the public health had at 
hand all the information essential to legislative action. 

_ The branches of learning mentioned indicate that the 

legislature meant to require the attainments essential to 
diagnosis for individual and public purposes, including 
quarantine and the arresting of infectious and contagious 
diseases. The system of healing by the promiscuous use 
of the hands on the spinal column and other parts of the 
human body in ignorance of the subjects of hygiene and 
diagnosis is condemned by statute. Without the qualifica- 
tions required by law such a system of healing may become 
an agency for the spread of epidemics. “Symptomatology,” 
mentioned in the statute, is a branch of pathology relating 
to the observation and classification of symptoms—a field 
of knowledge essential to diagnosis. Defendant did not 
pass the statutory examination on this or any other sub- 
ject and has not shown that she is qualified to treat diseases 
according to the system of healing known as “chiropractic” 
or to protect the public from those who come to her with 
infectious or contagious diseases. She nevertheless pre- 
tends to practice chiropractic in her office in Omaha with- 
out a license. The petition so alleges and the allegations 
ave admitted by her demurrer. The state in applying for 
an injunction to abate the nuisance pleads in the sixth and 
seventh paragraphs of the petition the following: 

“3, That for more than two years last past the defend- 
ant has maintained her office as heretofore described and 
has practiced chiropractic, and that the defendant is still 
maiutaining her said office and practicing chiropractic in 
violation of law without first securing a license therefor, 
and has daily throughout said time adjusted the vertebrae 
of the spines of men, women and children, and she has 
openly in her said office in the said city of Omaha, Douglas 
county, Nebraska, and publicly, repeatedly, continuously, 
persistently and intentionally treated persons chiroprac- 
tically in direct defiance and contrary to the provisions of 
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the statutes of the state of Nebraska; that said defendant 
has frequently been notified by the state board of chiro- 
practic that she was violating the law, and that she was 
endangering the health and welfare of the people of the 
state of Nebraska by her practice as an unqualified chiro- 
practor, but she persistently, intentionally and continu- 
ously refuses to submit herself to examination as pro- 
vided by law and thereby secure a license and thereby 
qualify herself for such practice, and she has continuously, 
persistently and intentionally continued her said practice 
as chiropractor in said city of Omaha, Nebraska, until 
same has become a public nuisance and detrimental] to the 
public welfare and dangerous to the public health and 
contrary to and against public policy, which requires the 
examination of those who claim to cure or relieve the ills 
of the human body; and that defendant has been notified by 
the officers of the department of public welfare for the state 
of Nebraska, and by sonie of the assistants to the attorney 
general for the state of Nebraska, that unless she obtained 
a license to practice chiropractic medicine, and if she con- 
tinued to practice chiropractic medicine without obtaining 
such a license, a criminal complaint or complaints would 
be filed against her under the laws as aforesaid, and that 
defendant has publicly stated a number of times that she 
would disregard any criminal prosecutions filed against 
her for practicing chiropractic medicine without a license 
as aforesaid, and was certain of an acquittal or acquittals, 
and would continue to practice chiropractic medicine, not- 
withstanding the fact that one or more criminal prosecu- 
tions might be pending against her for practicing chiro- 
practic medicine without a license. 

“7, That the continuous persistent and intentional vio- 
lation of the law in the treatment of the ills of men, women 
and children who are attracted to her office in said city 
of Omaha, Nebraska, by her advertising herself as a quali- 
fied chiropractor without procuring a license so to do from 
the statutory authorities, endangers the health of the pub- 
lic, defeats public policy of requiring skill and knowledge 
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on the part of practitioners before they are licensed to prac- 
tice on the bodies of the people of the state of Nebraska, 
and it constitutes an open and continuous nuisance in said 
city of Omaha, Nebraska, that cannot be stopped or abated 
except by injunctive order made and issued in and by a 
court of equity.” 

The statute is by construction a part of the petition. 
When both are considered they show that defendant iy 
maintaining a public nuisance which should be abated by 
injunction. State v. Chicago, B. d Q. R. Co., 88 Neb. 669. 

The jurisdiction and powers of courts of equity in Ne- 
braska come directly from the Constitution and conse- 
quently are not limited by subsequent legislation. Afatte- 
son v. Creighton University, 105 Neb. 219. 

The constitutional “right of trial by jury” is preserved 
as it existed at common law and under the statutes in 
force when the Constitution was adopted, but does not 
necessarily extend to new misdemeanors, like those com- 
mitted by defendant, for which mere fines and jail sen- 
tences only are imposable. Bell v. State, 104 Neb. 203. 

On the application for an injunction to abate the nui- 
sance, therefore, the court of equity is not hampered by the 
plea of defendant that she is entitled to a jury trial. When 
the state goes into a criminal court and charges her with 
a misdemeanor, the right, if any, which she may have to a 
jury trial will be protected by that court. The remedy 
by inflicting punishment for the misdemeanors constituting 
the nuisance which menaces the public health is inade- 
quate under the petition and statute. Entertaining these 
views, I am compelled to dissent from the opinion and the 
judgment of the majority. 
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Fred GUND, APPELLANT, V. DOLOR ROULIER, APPELLEE. 
Fitep May 6, 1922. No. 21947. 


1. Contracts: Proor. If a contract be reduced to writing, neither the 
mere transfer of the physical possession thereof by one party there- 
to to the other, nor the mere failure to make such transfer, is con- 
clusive as to such contract becoming effective, although either 
such transfer or failure to transfer is probative of the intent of 
the parties. 


ParoL EviveNce. If a contract is reduced to writing, a 
condition thereof, not expressed in such writing, to the effect that 
the same shall become void if not signed by a third person, is a 
condition subsequent and parol evidence to prove such condition 
is inadmissible. 


8. Trial: CoNcLUsive Evipence. Where the evidence in a case is 
such that fair and reasonable minds could not differ on the con- 
clusion to be reached therefrom, there is no question of fact for 
the jury, even though there may be a scintilla of evidence in 
favor of an opposite conclusion. 


APPEAL from the district court for Franklin county: 
WILLIAM A. DILWORTH, JuDGE. Reversed, with directions. 


Tibbets, Morey & Fuller and George J. Marshall, for 
. appellant. 


A. H. Byrum and Bernard McNeny, contra. 


Heard before Lerton, DEAN and Day, JJ., BLACKLEDGE 
and TEWELL, District Judges. 


TEWELL, District Judge. 

This is an action brought to recover damages alleged to 
have been sustained on account of the failure of the de- 
fendant to deliver wheat as per the terms of a written con- 
tract, as follows: 

“July 7,1916. Contract No. 53. This is to certify that I 
have this day contracted and sold to Gund & Peterson 

bushels of wheat at 85 cents per bushel ( Ibs. 
per bushel) to be clean, sound and dry and to grade No. 2, 
to be delivered into their elevator or cribs at Campbell on 
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or before the 30th day of Aug. 1916. If damaged or in- 
ferior grain is delivered and accepted on this contract, the 
market difference at which such grain is selling under the 
contracted grade day of delivery shall be deducted from 
the contracted price. I certify that this grain is in my 
posession and free of all liens and incumbrances. Dolor 
Roulier. 

“Received of Gund & Peterson five dollars to apply on 
this contract. Dolor Roulier.” 

The answer is a general denial coupled with a plea that 
the written instrument sued upon was signed by the de- 
fendant under a verbal agreement that the same should 
be retained by the defendant for the purpose of securing 
the signature of Moise Roulier, a brother of defendant, who 
was then a joint owner of some wheat with defendant and 
that after said Moise Roulier signed said instrument the 
game should be signed by plaintiff before becoming effective 
as a binding contract. The answer also alleges that Moise 
Roulier refused to sign said instrument, and that the same 
was retained by the defendant, and never turned over to 
the plaintiff, and never signed by the plaintiff, and never 
became binding as a contract. The answer further alleges 
a tender of delivery of certain wheat raised by the defend- 
ant and said brother, such tender being later than the 
making of said writing, at 85 cents a bushel, and a refusal 
of the plaintiff to accept the same. The reply was a gen- 
eral denial. The cause was tried to a jury, and from a ver- 
dict and judgment in favor of the defendant the plaintiff 
has appealed. 

The action was begun in the name of all members of the 
firm of Gund & Peterson, but later plaintiff, Fred Gund, 
was by assignment and order of court made sole party | 
plaintiff. 

It will be noted from the above statement of the 
case that the plea in the answer to the effect that . 
the negotiations for sale never ripened into a contract 
and the plea of a tender of delivery on the contract and a 
refusal of acceptance are not consistent defenses. Further 
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note that the blank space for inserting the number of 
bushels sold is not filled in. The evidence shows a state 
of facts differing materially from those pleaded in the an- 
ewer. It is shown beyond dispute that the defendant. 
signed the written instrument which is pleaded as a con- 
tract, and that a check for $5 was given the defendant by 
the plaintiff at the time of such signing. This check, which 
was never presented for payment, could not be located at 
the time of the trial, but the undisputed testimony of plain- 
tiff is that there was written upon the check the words, 
“Advance on 4,000 bushels of wheat at 85 cents.” The evi- 
dence also shows, beyond the point where reasonable minds 
could fairly differ, that a carbon was placed between two 
like sheets of paper prepared in book form for making con- 
tracts in duplicate like the one pleaded, and then the con- 
tract made by filling in blanks and by the signature of the 
defendant thereto, the original being given to the defendant 
and the carbon copy kept by the plaintiff. The plaintiff 
and witnesses Andy Peterson, Gottlicb Binder, and Fred 
Koch, all four testify that several days after the signing of 
the written instrument in suit the defendant made state- 
ments to the effect that he had sold 4,000 bushels of wheat 
to Gund & Peterson for 85 cents a bushel. The only evi- 
dence in support of the alleged verbal condition of the 
contract that the same should not be binding until signed 
by the plaintiff and Moise Roulier is that of the defendant 
himself, and the only fair construction that cau be placed 
upon such testimony is that the written instrument took ef- 
fect as a contract at the time of signing, but sas to become 
void if not signed’ by Moise Roulier. This is clearly indi- 
cated, not only by the circumstances of the payment of the 
check for $5, but by the testimony of the defendant taken ag 
a whole. Relative to the conversation which took place 
when the instrument sued upon was signed, the defend- 
ant was asked: “What was said about the proposition, in 
case Moise didn’t sign it?” The answer was: “The con- 
tract I had entered into was to be void.” While the an- 
swer is a mere conclusion of the witness, it is in keeping 


592 NEBRASKA REPORTS. [Von. 108 


Gund v. Roulier. 


with the rest of his testimony concerning the transaction 
in which the instrument sued upon was made. 

From the above statement of the pleadings and the evi- 
dence it will be seen that one of the principal questions 
involved is whether or not parol evidence is admissible in 
an action upon a written agreement to prove an alleged 
oral condition of the agreement not contained in the writ- 
ing, to the effect that, unless some specified event hap- 
pened, the agreement, although effective when signed, 
should become void. We conclude that the answer must 
be in the negative. The case of Stanley v. White, 160 Il. 
605, illustrates the rule involved quite clearly. 

It is true that one of the necessary elements of every legal 
act is that it must be final in its utterance, and that the #i- 
nality of a writing as a legal act depends upon the circum- 
stances of eachease. The mere physical act of transferring 
the possession of a written instrument is not necessarily a 
conclusive test as to its finality. In most jurisdictions of 
the United States even the older rule as to the transfer 
of the possession of a decd to real estate to the grantee 
being a conclusive act of delivery is worn away. Curry v. 
Colburn, 99 Wis. 319; 4 Wigmore, Evidence, sec. 2408. 
That the finality of a writing as a legal act may depend 
on a third person’s assent or upon almost any condition 
precedent to the act going into effect is not doubted. The 
case of Pym v. Campbell, 6 E. & B. (Eng.) 370, is a lead- 
ing case in this regard. On the other hand, the fact that 
the maker may retain the physical possession of the writ- 
ing, although probative of the intent of the parties, does 
not necessarily negative the finality of the act. Doe v. 
Knight, 5 B. & C. (Eng.) 671, a leading case. The finality 
of the act or so-called delivery of a written instrument is 
one of intention, and is more a question of fact than of 
law. Dodd v. Kemnitz, 74 Neb. 634. 

The above citations are all cases of conditions prece- 
dent to the instrument becoming effective, or, in other 
words, becoming a legal act. The difficulty comes in 
distinguishing in practical application the principle 
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that conditions precedent to the document becoming ef- 
fective may be shown, to show that the document never 
became a legal act, from the principle which denies 
validity to any oral part of a legal act that has been 
reduced to writing. This oral part of such act thus re- 
duced to writing is invalid, and therefore parol evidence 
to prove the saine is not admitted, and, if admitted, is of 
no effect. By this latter principle a condition subsequent 
to the act becoming effective, which, in order to be such a 
condition, forms a part of the act which it qualifies, must 
be contained in the writing, or it not only cannot be proved 
by parol, but, even if proved, is void. By the first rule, 
which relates to conditions precedent, this written docu-— 
iment is not an act until the moment at which the parties 
intend it shall become effective arrives, and the arrival of 
this moment may be made to depend upon future events, 
which thus become conditions precedent to the existence 
of the act. By the second rule, which relates to condi- 
tious subsequent to the existence of the act, any oral part 
of such act, if the act is reduced to writing, is denied 
validity. The two principles are entirely distinct, and the 
difference between the two will often explain many of the 
so-called exceptions to the parol evidence rule, many of 
which are but applications of the rule relating to condi- 
tions precedent. Security Savings Bank v. Rhodes, 107 
Neb. 223. See 4 Wigmore, Evidence, sec. 2410. The ap- 
pellee relies strongly upon the case of Dodd v. Kemnitz, 
supra. The condition in that case was a condition prece- 
dent, and that case is therefore not in point. The case of 
Nebraska Exposition Ass’n v. Townley, 46 Neb. 893, is a 
case of a condition subsequent. 

The above stated principles will often be more clearly 
distinguished and properly applied if it is constantly re- 
membered that the so-called parol evidence rule is not 4 
rule of evidence in any sense, but is rather a rule of sub- 
stantive law. Pitcairn v. Hiss Co., 125 Fed. 110; 4 Wig- 
more, Evidence, sec. 2400. The evidence of conditions 
subsequent is excluded, not because it is oral evidence, or 
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consists of spoken words, as it often may be in the form 
of written letters or telegrams, but because the parties to 
the written act have by such act declared what facts shall 
have legal effect, and have conclusively excluded all others, 
and are bound by contract, a rule of substantive law, and 
not a rule of evidence, to abide by those facts. Thus con- 
ditions subsequent, which qualify the act of which they 
are a part, become ineffective, and are denied validity, and 
are therefore inmaterial and thus inadmissible. Even if 
admitted without objection such evidence has no legal ef- 
fect. In this connection a keen distinction must be made 
between the rule which provides that the statute of frauds 
may be waived by failure to object to the introduction of 
oral evidence and the rule denying validity to conditions 
not expressed in an act as reduced to writing. At com- 
mon Jaw no legal act was required to be in writing, except 
to comply with the rule that if an act was reduced to writ- 
ing it could not be canceled or annulled except by an act 
in writing or of as “high” a quality, and yet the parol evi- 
dence rule is a principle of the common law. The statute 
of frauds deals, not with the validity of the agreement, but 
only with the evidence to prove it, while the parol evi- 
dence rule does deal with the validity of the agreement. 

Applying the above rules to the case at bar we con- 
clude that no fair construction of the evidence, which in- 
cludes the circumstances surrounding the execution of the 
instrument in suit, could result in any other conclusion 
than that such instrument became effective at the time of 
signing, and that the alleged condition that the contract 
should become void if not signed by Moise Roulier was a 
condition subsequent and therefore of no effect. The evi- 
dence fails to support the allegations of the answer. The 
appellee in his brief makes mention of no objection having 
been made to a part of the evidence relating to the alleged 
condition precedent. The application of the statute of 
frauds might have been thus waived, but that which was 
denied validity did not become effective by being intro- 
duced without objection. The number of bushels sold was 
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supplied by the writing on the check and the written con- 
tract thus made complete and all in writing. Further- 
more, the evidence is past the point where reasonable 
minds could differ relative to there being any condition 
either precedent or subsequent to the contract. This 
court has announced the rule that, where a cause is de- 
cided by a jury on conflicting evidence under proper in- 
structions, the verdict will not be disturbed on appeal, but: 
it is also a wholesome rule of law, and one which will pre- 
vent a lot of litigation and also many a gross injustice, 
that, where the evidence is such that fair and reasonable 
minds could not differ on the conclusion to be reached 
therefrom, there is no question of fact for the jury, even 
though there may be evidence in favor of an opposite con- 
clusion. We conclude that it was the duty of the trial 
court to have instructed the jury that the only question of 
fact for it to determine was the amount of the damage, 
inasmuch as this damage might vary under the evidence 
and the rule of damages. For the reasons above stated, 
the judgment rendered by the trial court is reversed, and 
the cause is remanded, with directions that the amount 
of damages be determined under proper instructions as to 
the measure of damages. 
REVERSED. 


The following opinion on rehearing was filed October 
20,1922. Former judgment of reversal vacated, and judg- 
‘ment of district court affirmed. 

Appeal: AFFIRMANCE. Upon a reexamination, the record is found to 
be free from error, and our former judgment of reversal is va- 
cated and set aside, and the judgment of the district court af- 
firmed. 


Heard before Morrissey, C. J.. DEAN, Rose and Day, 
JJ., Repick and SHEPHERD, District Judges. 


Day, J. 
Upon consideration of the defendant’s motion for a re- 
hearing in this case, the court ordered a reargument, 
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which has been made. Our former opinion is reported, 
ante p. 589, wherein the issues are clearly defined, and 
need not be here repeated. 

It was the plaintiff’s theory that the instrument sued 
upon was a complete, binding and effective contract in all 
respects, except that the number of bushels of wheat was 
by inadvertence left blank, and as to that item the plaintiff 
maintained that he had the right to show by parol testi- 
mony the number of bushels sold. As to the other fea- 
tures of the instrument the plaintiff is insistent that its 
terms could not be modified or explained by parol. The 
theory of the defendant was that certain conditions pre- 
cedent were to be performed before the instrument was to 
become a binding contract, one of them being that the in- 
strument should be signed by Moise Roulier, a brother of 
the defendant, who was a part owner of the wheat. De- 
fendant insisted that parol testimony was admissible to 
show that the instrument never became in fact a contract. 

In our former opinion the classes of cases in which 
parol testimony is admissible and those in which it is not 
admissible are clearly distinguished, and we are satisfied 
with the principles of law as therein announced. Upon 2 
reexamination of the record, however, we are now con- 
vinced that we were in error in holding that the facts 
showed a condition subsequent, and that therefore the 
testimony offered was improper as tending to vary the 
terms of the written contract. We think it a fair inference 
from the record that the plaintiff knew before the instru- 
nent was signed by the defendant that Moise Roulier was 
a part owner of the wheat proposed to be purchased. This 
being true, it is probable that the plaintiff would desire 
that both the owners sign the instrument, and is a circum- 
stance which corroborates the defendant. in his statement 
that the paper was not to be a contract until signed by his 
brother Moise. 

Considering all of the circumstances in evidence, to- 
gether with the direct testimony of the defendant that the 
instrument was not to become an effective contract until 
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after it was signed by Moise Roulier and delivered to the 
plaintiff, we are convinced that the question as to 
whether there was in fact an existing contract was a ques- 
tion of fact to be submitted to the jury. The trial court 
took this theory and submitted to the jury the question as 
to whether the instrument was to be signed by Moise before 
it became effective. 

Upon a further consideration of the record, we are con- 
vinced that our former conclusion as to the facts was er- 
roneous, and that the issues were properly presented to 
the jury by the trial court. 

It appearing that there is no error in the record, our 
former judgment of reversal is vacated and set aside, and 
the judgment of the district court 

AFFIRMED. 


CHARLES W. WENTZ V. STATE OF NEBRASKA. 
 Firep May 15, 1922. No. 22102. 


1. Banks and Banking: CERTIFICATE OF DEPOSIT: ReEpoRTS. Where 
a vice-president and managing officer of a bank issues a certifi- 
cate of deposit on the bank upon a numbered form in regular use 
by such bank, payable to a person or corporation or order, and 
delivers it to the payee, to pay a personal obligation of the vice- 
president, the certificate of deposit is a liability of the bank with- 
in the meaning of section 18, art. XVI, title V, ch. 190, Laws 1919, 
which requires that liabilities of the bank be reported to the 
department of trade and commerce, although the bank received 
no consideration or deposit therefor. 


LiaBILiTics: ReEpoRTS. Where an officer of a banking 
corporation, within the apparent scope of his authority, issues ac 
instrument purporting on its face to be an obligation of the bank, 
such transaction should be included in the reports of the bank re- 
quired by law to be made to the department of trade and com- 
merce, if such instrument be outstanding -at the time any such 
report is required. 


$ i : . In a prosecution of a bank officer for 
iniowinwly omitting an outstanding certificate of deposit from the 
list of liabilities of such bank in a required report to the depart- 
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. 


ment of trade and commerce, it is no defense that such officer 
may have believed that such certificate of deposit was not a lia- 
bility against the bank. 


4. Criminal Law: Evinence: Puorocrapns. If, on the trial, it is 
shown that the original certificate of deposit is not within the 
state, the court may admit in evidence a photographic copy of 
such certificate. 


5. The admissibility of a photograph in 
GHaenes is a question largely within the discretion of the triai 
court, and unless it appear that such discretion has been abused, 
no error can be predicated thereon. 

6. VerpDIicT. The information contained three counts, each 


charging a separate offense. A verdict of guilty on one count 
and acquittal on the others is not inconsistent, though the evl- 
dence would have justified a conviction on all the counts. Wei- 
necke v. State, 34 Neb. 14. 


Error to the district court for York county: GrorcE F. 
Corcoran, JupcE. Affirmed. 


Baker & Ready, for plaintiff in error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. 


Heard before MornissEy, C. J.. ALpricH and Ross, JJ., 
Raper and Stewart, District Judges. 


RAPER, District Judge. 

The plaintiff in error was convicted of the crime of mak- 
ing a false report to the department of trade and commerce 
of the assets and liabilities of the American State Bank 
of Aurora. The evidence discloses quite conclusively that 
the plaintiff in error was the vice-president and managing 
officer of the American State Bank of Aurora; that on the 
29th day of September, 1919, he, as vice-president of the 
bank, issued a certificate of deposit on the regular form 
used by the bank (being certificate No. 366 )on said bank 
for the sum of $5,000 payable to the American National 
Fire Insurance Company or its order, twelve months after 
date, with interest at 3 per cent. At that time Charles W. 
Wentz was indebted to said insurance company, and 
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when the certificate of deposit was delivered, the insur- 
ance company surrendered to Wentz a note for $5,000 held 
by it against him. No money or property was actually 
paid to or deposited in the bank for said certificate, nor 
was any entry of or concerning the certificate of deposit 
made on any of the bank books. On or about March 5 
1920, pursuant to a request therefor by the state banking 
board, the plaintiff in error signed a report to the depart- 
ment of trade and commerce, upon a regular prescribed 
form, of the assets and liabilities of the bank, but in the 
listed liabilities onriceed the certificate of ‘deposit for 
$5,000. 

At the close of the state’s case, the defendant requested 
the court to direct a verdict of not guilty, because the evi- 
dence showed that the certificate of deposit was not a lia- 
bility against the bank, and consequently the omission of 
it from the statement was not a violation of the law. The 
conviction must fail if the law was not intended to and 
does not embrace within its provisions the duty of the of- 
ficers of a bank to include such an itent in their reports to 
the state banking department. 

Under the banking act, section 21, art. XVI, title V, ch, 
190, Laws 1919, it is made a fclony for any person to 
knowingly subscribe to or exhibit false papers, with intent 
to deceive any person or persons authorized to examine in- 
to the affairs of any banking corporation, or to make, state 
or publish any false statement of the assets or liabilities 
of such corporation. Other provisions of the law require 
certain officers of such corporation to make not less than 
four reports a year to the department of trade and com- 
merce according to the form prescribed by said depart- 
ment, and, among other particular items, it is required that 
such reports shall state the resources and liabilities at the 
close of business on any past day specified by the said de- 
partment. In response to such a request properly made, 
the plaintiff in error signed such a report, but in which the 
said certificate was knowingly omitted from the list of lia- 
bilities. 
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In construing a statute, the purpose of the legislature 
should be kept in view, to assist in ascertaining the mean- 
ing and scope of the language used. The plain purpose of 
the legislature was to require a full statement of the 
transactions of the officers concerning the business done 
by them in their official capacities as officers and agents 
of the bank, aud experience has shown the necessity of such 
complete reports, so that the persons appointed by the state 
to examine, oversee and safeguard the interests of the 
bank’s capital and the depositors may have full knowledge 
of all the business and transactions done by the officers, 
either actually or ostensibly, on behalf of the bank or with- 
in the apparent line of their authority that may affect its 
standing, reputation or solvency, or the integrity of its ot- 
ficers and agents, and their course of dealing in the con- 
duct of the bank’s affairs. These things are necessary for 
the state’s agents to have knowledge of, in order that the 
state may, if it be found that said bank is insolvent, or “is 
conducting its business in an unsafe or unauthorized man- 
ner, or is endangering the interests of its depositors” (as 
the statute provides), take immediate possession of said 
bank, and hold the same until a receiver be appointed. 

The meaning of the word “liabilities” has been given 
many times by judicial decisions, as well as by lexicog- 
raphers. It is a broad term, and, while it may include 
debts, it is not generally limited to such term. In common 
speech, in contracts, and in judicial decisions, it is very 
frequently used, and has been referred to as of the most 
comprehensive significance, including almost every char- 
acter of hazard or responsibility, absolute, contingent, or 
likely. The Standard Dictionary defines “liability” as 
“The condition of being responsible for a possible or actual 
loss, penalty, evil, expense, or burden.” In Home Ins. Co. 
». Peoria & P. U. R. Co., 178 Tll. 64, Judge Boggs’ opinion 
refers to the word “liable” in this language: “The word 
as used in the policy does not signify a perfected or fixed 
legal liability, but rather a condition out of which a legal 
liability may arise. The word, as most frequently used, 
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does not necessarily exclude the idea of a contingency.” In 
Cochran & Sayre v. United States, 157 U. S. 286, 296, it is 
said: “We know of no definition of the word ‘liability,’ 
either given in the dictionaries or used in the common 
speech of men, which restricts it to such as are absolute, or 
excludes the idea of contingency.” See, also, 25 Cyc. 228; 
City of Denver v. Hubbard, 17 Colo. App. 346; Fidelity & 
Deposit Co. v. Comonwealth Trust Co., 119 N. Y. Supp. 
598; State v. Sheets, 26 Utah, 105; Price v. Parker, 197 
Mass. 1; Hyatt v. Anderson’s Trustee, 74 S. W. (Ky.) 
1094. In Commonwealth v. Donovan, 170 Mass. 288, a prose- , 
cution for giving a bribe to an officer to influence his vote, 
the defendant gave the officer his promissory notes, and it 
was contended that, inasmuch as the notes were given for 
an illegal consideration, they were void and of no value, 
and that therefore nothing of value was given, but the 
court announced the rule that the notes were valid on 
their face, were negotiable, and were of value, and in effect 
held that they created a liability, although given for an il- 
legal consideration. 

The purpose of the requirements of the law is to have all 
such transactions reported, so the banking department of 
the state might know whether the bank was insolvent, or 
was conducting its business in an unsafe or unauthorized 
manner, or was endangering the interests of its depositors, 
because it is on the truth or falsity of such reports and the 
facts disclosed thereby that the discretionary power and 
subsequent action of the department of trade and com- 
merce largely depend. The conclusion follows that the - 
certificate of deposit was a liability that should have been 
reported and its wilful ommission was a violation of the 
statute. To hold otherwise would largely nullify the posi- 
tive provisions of the law; indeed, it would give rise to a 
situation which would render reports of bank officials 9>f 
little or no value in determining the condition and status 
of banks. It is difficult to conceive a construction of the 
law with its obvious purpose and plain language which 
would give a dishonest bank official the right to issue obli- 
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gations which purport on their face to be liabilities of the 
bank and then exonerate him from blame by saying there 
was not sufficient consideration to hold the bank as 
a debtor and therefore no harm was done. Oftentimes in 
the course of such dealings it is a close question, frequently 
depending upon questionable testimony, as to whether 
such instruments do create a debt, and it is then only de- 
termined after long and costly litigation. The lawsuit it- 
self may be a liability, even if it is decided finally in the 
bank’s favor, because of the necessity of expending money 
in defending against such prima facie obligations. 

The state did not produce the original of the certificate 
of deposit No. 366, but a photographic copy was offered, 
and admitted over the objection of plaintiff in error. This 
is assigned as error. It is claimed that the state did not 
show that the original could not be produced, and there- 
fore secondary evidence was inadmissible; and further it 
is urged that no sufficient foundation was laid for the in- 
troduction of the photograph. While the evidence as to 
the inability of the state to produce the original possibly 
was not followed up as strictly and in as minute detail as 
is generally done, it does appear by a letter offered by the 
defense that a short time before the trial the certificate 
was in possession of a party in Kansas City, Missouri, and 
the further testimony of Mr. Ahmanson, president of the 
National American Fire Insurance Company, that about 
30 days before the trial he had given the certificate to the 
attorney for the Schooley Bank Equipment Company of 
Kansas City, and that, so far as he knew, it was not in the 
state. This seems prime facie sufficient to establish the 
inability of the state to produce the original. Mr, Ahman- 
son testified that he delivered the certificate to a photog- 
rapher for the purpose of having a photograph made of it; 
that the photographer later returned to him the certificate 
and the photograph. The photographer was called as 1 
witness, and testified that the certificate was given to him 
to be photographed, and that he made the photograph and 
returned it and the certificate to the person who gave it to 
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him (Mr. Ahmanson), and that it was a correct photo- 
graph; and he produced the original negative from which 
the picture was printed. This seems sufficient identifica- 
tion and authentication of the exhibit. 

The third contention of plaintiff in error alleges that the 
court during the progress of the trial made certain preju- 
dicial statements in the hearing of the jury. Some of those 
no doubt were inadvertent and might well have beea 
couched in more dignified, and in one instance more cour- 
teous, language; yet it does not seem probable that the 
jury were in any way influenced by the judge’s remarks. 

The fourth proposition relates to the instructions. These 
are in some respects faulty; but, taken altogether, they 
fairly submitted the issues to the jury, and, in view of the 
conclusive and undisputed evidence, it is quite certain that 
tio prejudice resulted from these inaccuracies, 

The remaining assigned error is that the action of the 
court in directing a verdict of not guilty on count 2, in the 
information, was an acquittal on count: 3, which was the 
count upon which the verdict of guilty was rendered, and a 
motion in arrest of judgment was made, which was over- 
ruled. The amended information contained four counts; the 
first was dismissed before trial; in the second count the de- 
fendant was charged, in substance, with making a false en- 
try and statement on the books of the bank by making no 
record or entry whatever of the said certificate of de- 
posit; in the fourth count the defendant was charged with 
publishing a false statement of the liabilities of the bank 
by omitting any reference to said certificate; the 
court directed the jury to return a verdict of not guilty 
as to the second and fourth counts. The court probably 
based its ruling as to the second count upon the ground 
that, to sustain a verdict of guilt, it was necessary for the 
state to show some actual false entry on the books, and 
that the mere omission to make any entry was not within 
the purview of the statute. Whether that is a proper in- 
terpretation of the law is not material, and that question 
is not determined. The second and third counts charge 
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different offenses, and, while it may be that the same proof 
would have justified a conviction on both counts, the fact 
that a verdict of not guilty was rendered on the second 
count does not affect an acquittal on the third count. 
Weinecke v. State, 34 Neb. 14. The verdict was not in- 
consistent, and the motion in arrest of judgment was 
properly overruled. 

No prejudicial error appears in-the record; the proof 
was positive and clear; and the judgment of conviction. 
should stand. 

AFFIRMED, 


STATE, EX REL. CHARLES F. STROMAN ET AL., APPELLANTS, 
y. ARTHUR J. RICHARDSON ET AL., APPELLEES. 


FiLep May 17, 1922. No. 22423. 


1. Schools and School Districts: CoNsoLipaTtEeD Districts. Under 
the act.“to provide for the districting of all territory into districts 
for consolidated and high school purposes, and to provide for the 
organizing and operating of the same,” a new public school dis- 
trict may be established by the vote of the school electors in the 
proposed new district, where the old territory included a village 
in a public school district with a board of three members, though 
high school branches were taught therein and high school grades 
were available to pupils. Laws 1919, ch. 243. 


ELECTION: Notice. Notice of an election to 
establish a new consolidated school district under the act of 1919 
could be given by the posting of notice in three places for 20 days. 
in territory where the consolidation could be effected by a ma- 
jority vote of the school electors. Laws 1919, ch. 243. 


APPEAL from the district court for York county: 
GerorGE T°, Corcoran and Epwarp E. Goon, Jupces. Af- 
firmed. 


Hainer, Craft, Edgerton & Fraizer and H. L. Norval, 
for appellants. 


Sandall & Wray, contra. 
Heard before Rose, DEAN, Day and FLANSBURG, JJ. 
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Ross, J. 

This is an action in the nature of quo warranto to oust 
from office respondents Arthur J. Richardson, William 
Myers, William Lytle, Myron Osborn, Samuel Severn, and 
James Keefe, who, it is charged, are unlawfully exercising 
the powers of the board of education of consolidated school 
district No. 3 of York county. A further purpose of the 
action is the dissolution of the consolidated school distriz+ 
described, on the ground that it has no legal existence. 
One of the relators is Charles F. Stroman, county attor- 
ney of York county. Another is William J. Hoffmaster, 2 
resident taxpayer, who sues for himself and all others 
similarly situated. In answering the information respon- 
dents pleaded their election and qualification as members 
of the board of education and the valid organization of the 
consolidated school district in controversy. Upon a trial 
of the issues the action was dismissed. Relators have ap- 
pealed. 

The litigation grew out of a dispute over the meaning 
of statutory provisions relating to the consolidation and 
organization of public school districts under chapter 243, 
Laws 1919, the title of which declares a legislative intent 
“to provide for the districting of all territory into districts 
for consolidated and high school purposes, and to provid: 
for the organizing and operating of the same.” Ever since 
the act went into effect its constitutionality or meaning 
has engaged the attention of the courts. State v. Cox, 105 
Neb. 75; Malin v. Housel, 105 Neb. 784; State v. Warrick, 
106 Neb. 750; Dappen v. Weber, 106 Neb. 812; Dappen v. 
Weber, 106 Neb. 817. In opinions from which the writcr 
hereof dissented the act in the main was held to be consti- 
tutional but the legislative intent is still in doubt. 

The consolidated school district in controversy includes 
the village of Benedict and adjacent territory formerly di- 
vided into a number of public school districts, each having 
a separate organization. 

The act of 1919 seems to provide two methods of consoli- 
dation applicable to public school districts of different 
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classes. If a proposed new school district does not already 
contain an “organized consolidated or high school dis- 
trict,” the method of consolidation is a majority vote of the 
school electors residing within the new boundaries. Laws 
1919, ch. 248, sec. 5. “If the proposed new district con- 
tains an organized consolidated or high school district,” 
the method of consolidation or annexation is a petition of 
not less than 51 per cent. of the “school electors in said 
new district residing outside of the existing organized con- 
solidated or high schoo] districts.” Laws 1919, ch. 243, 
sec. 6. 

Consolidated school district No. 3 of York county de- 
pends for its legal existence upon a majority vote of school 
electors therein. A proposition to establish the district 
was submitted at an election and carried by the requisite 
number of votes. The organization or consolidation is as- 
sailed by relators ‘on the ground that the original school 
district in which the village of Benedict was situated was 
an “existing organized consolidated or high school” dis- 
trict within the meaning of the act of 1919, and that there- 
fore the school electors residing in the new territory were 
without power to effect a consolidation by means of a ma- 
jority vote, the procedure, relators assert, requiring a peti- 
tion of 51 per cent. of the school electors “residing outside 
of the existing organized consolidated or high school” dis- 
trict. Laws 1919, ch. 243. Respondents defend the consoli- 
dation on the ground that the former school district 
in which the village of Benedict was situated was not a 
“high school district” within the meaning of the statute. 
The import of the term quoted is thus presented. The legis: 
lature of 1919 did not define it. The former legislation in 
which it appears uses it in different senses for different pur- 
poses. The act of 1919 was not amendatory in nature and 
could only be sustained as new legislation. State v. Coz, 
105 Neb. 75. The former school laws do not contain the 
key to the solution, but must of necessity be consulted for 
light. The new act, for the purposes of consolidation, 
seems to deal with organizations and districts rather than 
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with the branches taught in the public schools or with the 
grades of different schools. In these respects there.is 1 
difference between high schools and high school districts. 
Under the general school laws of the state there are two 
systems of organization and government which remain 
unchanged. One is a democratic organization in which 
the school electors at annual or special meetings control 
generally the affairs of the public schools, the officers com- 
prising a board of three members only. Rey. St. 1913, ch. 
71, art. I{I. The other is representative in form and is 
governed by a board of six members, except as their 
powers in relation to taxes, to issuance of bonds and to 
other fiscal matters are limited by statute. Rev. St. 1913, 
ch. 71; Gaddis v. School District, 92 Neb. 701. Respon- 
dents, six in number, comprising the board of education, 
were elected at the annual meeting June 18, 1921, when 
the form of government was changed after the new district 
had been formed. The act of 1919 makes provision for 
changing the boundaries of existing common school dis- 
tricts organized under either system. In the first section 
it is declared : 

“All of the territory in any county of the state shall be 
districted into districts for high school and consolidated 
school purposes according to and under the provisions of 
this act.” Laws 1919, ch. 243, sec. 1. 

The legislation, for the purpose of boundaries, seems to 
be aimed at old school districts as formerly organized and 
governed and to consolidation with districts having suit- 
able or enlarged areas and better facilities for “high school 
and consolidated school purposes.” It is natural to suppose, 
with this aim in view, that the old common school districts 
were in the legislative mind, when provision was made for 
determining the new method of organization, rather than 
_the branches taught or the number of grades available to 
pupils. Reasoning from this premise, in view of the in- 
firmities in the language used by the legislature, the inter- 
pretation of respondents appears to be more logical than 
that of relators. 
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While some high school branches were taught in the 
public schoo] at Benedict and some high school grades were 
available to pupils there, the public school district, before 
the recent consolidation, had a board of the three mem- 
bers. If this democratic form of government with a board 
of three members determines the method of consolidation 
by a majority vote of school electors, the course pursued 
in the organization of consolidated school district No. 3 of 
York county was authorized by law, and this seems to be 
the more plausible view of the entire act of 1919, when con- 
sidered in the light of former legislation. While this con- 
clusion has not been reached without misgivings, it is in 
harmony with the interpretation of the other departments 
of government—an interpretation which courts may prop- 
erly consider in construing a statute of doubtful meaning. 
The state superintendent of public instruction, acting with- 
in his powers as a public officer, expressed the following 
opinion: 

“A school organized under article IIT with a three-memn- 
ber board, even though it taught some high school 
branches, was not a high school, within the meaning of 
section 6 of the 1919 redistricting law.” 

The legislature of 1921 apparently took the same view. 
It amended section 6 of the act of 1919 to include the fo}- 
lowing definition : 

“For the purposes of this act the term ‘high school dis- 
trict’ shall be construed to mean any school district, com- 
prising an incorporated village, town, city, or platted town 
or village maintaining one or more high school grades of 
school work approved by the state superintendent.” Laws 
1921, ch. 74, sec. 6a. 

There was no occasion for this amendment if former leg- 
islation contained -a definition or expression of the same 
import. By inference, therefore, the interpretation of the 
legislature of 1921 was the same as that of the state super- 
intendent of public instruction and there does not seem 
to be a sufficient reason for a contrary ruling. 

It is also urged by relators that there was no legal no- 
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tice of the election held and that therefore it was void. The 
posting of notices was the only method adopted. It was ef- 
fective for the purpose of bringing school electors to the 
polls, but relators argue that there could be no valid elec- 
tion without the publication of notice in newspapers. The 
act of. 1919 did not prescribe in specific terms how the no- 
tice should be given, but provided: 

“The county superintendent shall order an election to 
be held in such proposed district at such central place as 
he may designate and shall give at least twenty (20) days’ 
‘notice thereof required by law for holding school district 
elections.” Laws 1919, ch. 248, sec. 5. 

In the act of 1919 no direct reference is made to any 
specific law requiring notice of a school district election. 
The effect of such a reference would have been to incorpo- 
rate by construction in the new law the terms of the old 
on the subject of notice. Relators refer to a number of 
school laws which require newspaper notice of elections 
for different purposes, but none of those laws is identified 
as the one describing notice “for holding school district 
elections” and which by adoption, had it been pointed out, 
would have become a part of the act of 1919. Since the 
legislature required elections for the purposes of consoli- 
dation in territory where there were no high school dis- 
tricts, or where the organization was democratic with a 
board of three members, it is more reasonable to suppose 
that the lawmakers meant the notice required in districts 
of that kind, namely, “by posting up copies thereof in three 
public places within the district.” Rev. St. 1913, sec. 6732. 
Under this construction the new act specifies the time and 
the old act the kind of notice. Notice was thus given in 
the present instance. It was sufficient and seems to be in 
harmony with the more reasonable view of the new act in 
connection with former legislation on the subject of notice. 

With the two principal questions thus determined, re- 
spondents have made a complete defense to the action. The 
writ was properly denied. 

AFFIRMED. 
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CREIGHTON NATIONAL BANK, APPELLANT, V. KNOX COUNTY 
ET AL., APPELLEES. 


Fitep May 17, 1922. No. 21934. 


1. Taxation: BaNKsS: SHARES oF Stock. “The tax contemplated 
by section 6348, Rev. St. 1913, as amended,. Laws 1915, ch. 108, re- 
lating to the taxation of banking corporations, is a tax upon 
shares of stock in the hands of stockholders, and is not a tax upon 
the property of the corporation.” State v. First Nat. Bank, 103 
Neb. 280, followed. 


In making an assessment upon the 
shares ca stock 1 in the hands of the stockholders for purposes of 
taxation, as provided in section 6343, Rev. St. 1913, as amended, 
Laws 1915, ch. 108, the assessor should not deduct from the total 

- value of the shares mortgage securities held by the banking cor- 
poration upon which the mortgagor has agreed to pay any tax 
which may be levied against the mortgage or the debt secured 
thereby. 

3. Constitutional Law: TaxaTIoN: Bank Stock. The levying of 
a tax in such case does not impair the obligation of the contract as 
between the mortgagor and the mortgagee. 


APPEAL from the district court for Knox county: ANSON 
A. WELCH, JUDGE. Affirmed. 


W. A. Meserve and J. F. Green, for appellant. 
P.H. Peterson, contra, 


Heard before Morrissey, C. J., DEAN, ALDRICH and Day, 
Jd. 


Day, J. 

On April 1, 1915, the Greighton National Bank of Creigh- 
ton, Nebraska, made a return to the assessor of Knox 
county for the purpose of fixing a value for taxation upon 
the shares of its capital stock. The schedule showed that 
the capital stock was $25,000, divided into 250 shares of 
$100 each, surplus, $8,500, and undivided profits of $698.26, 
making a total book value of its shares of $34,198.26. 

It was the claim of the bank that it was entitled to de- 
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duct from this aggregate amount the sum of $12,900, be- 
cause the bank held on April 1, as a part of its assets, notes 
secured by mortgages on real estate in this amount, in 
which the mortgagors agreed to pay the amount of any 
taxes which might be levied upon the debt secured by the 
mortgages. The assessor refused to make any deduction on 
account of this claim by the bank.’ An appeal was taken to 
the county board of equalization, where the board also re- 
fused to make the deduction. The bank then took an appeal 
to the district court, the case being docket No. 3793. Noth- 
ing was done in the case until 1919, when it was consoli- 
dated with another case between the same parties, and in- 
volving the same legal questions. 

It also appears that the bank made a similar return to 
the assessor for the year 1918. In that schedule the capi- 
tal stock, surplus, and undivided profits amounted in the 
aggregate to the sum of $40,207.43. At that time it was the 
claim of the bank that among its assets were notes secured 
by real estate mortgages aggregating $22,789, in which the 
mortgagors agreed to pay any tax which might be levied 
upon the debt secured by such mortgages, and also that it 
held $8,200 of liberty bonds. The bank contended that the 
amount of these mortgages and the liberty bonds should be 
deducted from the total assets for the purpose of ascertain- 
ing the taxable value of the shares of its capital stock. The 
same process was had before the assessor and the board of 
equalization as was had in the assessment for the year 
1915, and it resulted adversely to the bank’s claim. An ap- 
peal was likewise taken to the district court to review the 
assessment for the year 1918. The two cases were con- 
solidated. 

Upon the trial the district court affirmed the assess- 
ment made by the board of equalization. From this judg- 
ment the plaintiff appeals. 

We think the legal questions presented on this appeal 
have been settled by the decisions of this court in Nemaha 
County Bank v. County Board, 103 Neb. 53, and State ». 
First Nat. Bank, 103 Neb. 280. In the Nemaha Count; 
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Bank case, as in the case at bar, it was contended that the 
amount of certain mortgages owned by the bank, in which 
the mortgagors agreed to pay the taxes, should be deducted 
from the total value of the shares of stock for the purpose 
of determining the value of the shares for taxation. Iu 
that case section 6348, Rev. St. 1913, as amended, Laws 
1915, ch. 108, was construed, and it was held that such 
mortgage securities should not be deducted from the total 
valuation of the shares of capital stock in arriving at the 
valuation of each share for taxation. 

The case of State v, First Nat. Bank, 103 Neb. 280, pre- 
sented the question whether certain liberty bonds owned 
by the bank, and admittedly tax exempt, should be de- 
ducted from the total value of the shares of stock for the 
purpose of determining the value of the shares of stock in 
the hands of the stockholders for taxation, and it was held 
that the bonds could not be deducted. In that case the 
court reviewed section 63438, Rev. St. 1918, as amended, 
Laws 1915, ch. 108 (not necessary to be here set out), and 
held that the tax contemplated by that section of the stat- 
ute is a tax upon the shares of stock in the hands of the 
stockholders, and is not a tax upon the property or assets 
of the banking corporation. It was clearly pointed out 
that the shares of stock of the corporation are a distinct 
entity from the property or assets of the corporation itself. 

We are satisfied with the reasoning of these cases, and 
the construction placed upon section 6343, Rev. St. 1912, 
as amended, Laws 1915, ch. 108, and are not inclined to 
disturb the rule therein announced. 

The argument is made that the bank became the owner 
of a part of the mortgages before the amendment of 1915 
to section 6343, Rev. St. 1913, became operative, and that 
the effect of the amendment, if literally enforced, is to im- 
pair the obligations of the bank’s contracts. The argu- 
ment is founded on a wrong premise. It assumes that the 
stockholders are the owners of the mortgages, when in 
fact the banking corporation, a distinct entity, is the 
owner. The contract between the bank and the several 
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mortgagors is not disturbed. The stockholders whose 
shares are being taxed have no contract relation with the 
mortgagors. 

We conclude that in laying a tax upon the shares of 
stock in the hands of the stockholders the taxing authori- 
ties were not required to deduct the value of the mortgages 
owned by the bank in which the mortgagors agreed to 
pay the taxes which might be laid against the debt 
secured by the mortgages. 

The judgment of the district court is 

AFFIRMED. 


KATHERINA METZGER, APPELLANT AND CROSS-APPELLEE, V. 
PHILLIP METZGER ET AL., APPELLEES AND CROSS-APPEL-- 
LEES: GEORGE HERRING, APPELLANT AND CROSS- 
APPELLEE: F'RANCIS P. GARVAN, CROSS- 
APPELLANT. 


Firep May 17, 1922. No. 22027. 


1. Homestead: Forreirure. Under the provisions of chapter 68, 
Laws 1917, a surviving spouse who elects to partition the home- 
stead premises thereby forfeits alt homestead rights in such prem. 
ises, and the homestead then descends as other real property of 
which the deceased died seised. 


2. Aliens: TITLE By Descent. Section 6273, Rev. St. 1913, precludes 
a nonresident alien from acquiring or taking any title or interest 
in lands in this state by descent, devise, purchase, or otherwise, 
except as to such lands as are within the exceptions provided in 
that section. 


3. Wills: Devise to NONRESIDENT ALIEN. Where a citizen of the 
United States, by will duly probated, devised to certain nonresi- 
dent aliens land which was not within any of the exceptions to 
section 6273, Rev. St. 1918, such nonresident aliens take no interest 
in such land, and the interest attempted to be devised to them 
must be regarded as intestate property, and descends as provided 
by law to the next of kin who are capable of taking. 


APPEAL from the district court for Madison county: 
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WILLIAM V. ALLEN, JuDGE. Reversed in part, and re- 
manded, with directions. 


Albert & Wagner, for appellants. 
Arthur F. Mullen and M. B. Foster, contra. 
Heard before Rose, DEAN, Day and FLANsBuRG, Jd. 


Day, J. 

Karl Metzger, a citizen of the United States and an in- 
habitant of the city of Norfolk, Madison county, Nebraska, 
died testate.on January 4, 1918. At the time of his death 
he was seised in fee simple of a quarter section of subur- 
ban farm land situated in Knox county in this state, and 
also two lots in the city of Norfolk, the two lots and the 
improvements thereon constituting his homestead. His 
will was duly probated. Among other bequests in the 
will he devised to his wife, Katherina Metzger, all of his 
rea] estate for life, and one-half of the remainder to the 
children of his brothers and sister, and the other half to 
the children of his wife’s brothers and sisters. He left 
surviving him no issue or direct descendants. All of the 
devisees to whom the real estate was devised were non- 
resident alien enemies, except the widow, the children of 
the widow’s brother Peter, the children of her sister Mar- 
garetha, and George Herring (a son of the testator’s sis- 
ter), who were citizens of the United States. George Her- 
ving is the only next of kin of the testator who is not 1 
nonresident alien. The widow elected to take under the 
statute rather than by the terms of the will. Thereafter 
proceedings in partition were commenced by the widow, 
in which action all of the devisees under the will, as weil 
as the alien property custodian, were made parties defend- 
ant. The real estate was duly sold by a referee appointed 
by the court. At the sale the town lots brought $4,600, 
and the farm lands $20,640, making a total of $25,240. 
After deducting the costs incident to the sale, there re- 
mained for distribution the sum of $23,247.66. 

It was the claim of the widow that she was entitled to 
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receive one-half of the net proceeds of the sale of the real 
estate, and in addition thereto the value of her life estate 
in the homestead, which by stipulation of the parties was 
fixed at $1,090. In the distribution the trial court decreed 
that the widow was entitled to one-half of the net proceeds 
of the sale of the real estate, but denied her claim to the 
$1,090. From the decree denying her claim to the value 
of a life estate in the homestead the widow appeals. 

The trial court further found that the nonresident 
alien enemies were entitled to receive one-third, and the 
other legatees one-sixth of the net proceeds of the sale of 
the real estate. After deducting from the share of the 
nonresident aliens an attorney’s fee of $300 for the alien 
property custodian, and $3 costs, the court ordered the 
balance of $7,446.24 to be deposited by the clerk of the 
court in some bank or trust company, to be paid to the 
“nonresident aliens when friendly relations were again re- 
sumed between the government of the United States and 
an established government of Germany. 

It was the claim of George Herring that, in addition to 
the share willed to him, he was entitled to that portion of 
the proceeds of the sale derived from the farm lands which 
was devised to the nonresident aliens, and, from that part 
of the decree denying him the right to the share devised to 
the nonresident aliens in the farm lands, he has appealed. 

The alien property custodian filed a cross-appeal from 
that part of the decree denying him the right to the pos- 
session of that part of the proceeds belonging to the non- 
resident alien enemies. 

With respect to the claim of the widow for a share of 
the proceeds of the sale in lieu of her homestead rights, it 
must be determined in the light of statutory provisions 
existing at the time of the death of her husband. Chapter 
68, Laws 1917, which was in force at the time, provides 
in substance that, where a homestead is selected from the 
separate property of either husband or wife, it vests on 
the death of the petson from whose property it was se- 
lected in the survivor for life. This act contains a pro- 
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viso, as follows: “Provided, further, that in case the 
surviving spouse * * * elects to partition the homestead 
premises, the homestead right of the survivor shall then 
terminate and the homestead premises shall then descend 
_as other real property of which the deceased died seised.” 
. The right of homestead rests purely upon statutory pro- 
visions, and is held subject to such conditions and limita- 
tions as the legislature may impose. By the act in ques- 
. tion it is clear that the legislature intended that, when the 
surviving spouse elects to partition the homestead prem- 
ises, the homestead right becomes thereby forfeited, and 
the premises descend as other real property of which the 
deceased died seised. We think, therefore, that the trial 
court was right in holding that the widow took nothing 
by virtue of her claim in lieu of a homestead right. 
In decreeing that the nonresident aliens who were dev- 
_isees under the will took their proportionate shares .of the 
net proceeds of the sale of the farm lands, as well as of 
the city lots, the trial court followed the rule announced 
by this court in State v. Thomas, 103 Neb. 147. Since the 
decision of the trial court, however, this court has had oc- 
casion to again examine the question presented in the 
Thomas case, and has overruled the doctrine therein an- 
nounced, in so far as its principles are applicable to the 
present situation. In State v. Toop, 107 Neb. 391, this 
court held that section 6278, Rev. St. 1913, precludes non- 
resident aliens from acquiring any title to lands or any in- 
terest thercin in this state by descent, devise, purchase or 
otherwise, except as affected. by treaties or where the lands 
fall within the exceptions designated in the section. This 
section provides: “Nonresident aliens and corporations 
not incorporated under the laws of the state of Nebraska 
are hereby prohibited from acquiring title to or taking or 
holding any lands or real estate in this state by descent, 
devise, purchase or otherwise.” To this general sweeping 
-prohibition subsequent provisions make exceptions, one of 
which only is applicable to the present situation, and 
which permits aliens to acquire real estate within the 
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corporate limits of cities and towns. This exception to the 
general provisions of the section has been sustained in 
Glynn v. Glynn, 62 Neb. 872. The evidence shows that the 
nonresident alien legatees are, and all times mentioned 
herein have been, subjects of the German Empire, and 
residents of the state of Baden. Our attention has not been 
called to any treaty limiting the application of our stat- 
ute, and we assume that none exists. 

In Wunderle v. Wunderle, 144 Ill. 40, a case was pre- 
sented very similar to the case at bar, and it involved the 
construction of a statute almost identical with our own; 
and it was held that the treaties existing between the state 
of Baden and the United States and the treaties between 
the German Empire and the United States did not pre- 
clude the operation of the Illinois statute prohibiting non- 
resident aliens from acquiring an interest by devise in 
real estate. I'rom what has been said, it is apparent that 
a part of the testator’s estate must descend intestate, and, 
inasmuch as George Herring is the only next of kin, it 
would follow that the proportionate shares of the nonresi- 
dent alien legatees arising out of the sale of the farm 
lands would by operation of law descend to him. 

The question presented by the cross-appeal of the alien 
property custodian, that he is entitled to the possession of 
that part of the estate going to the nonresident alien ene- 
mies, has, in view of the fact that friendly relations have 
been restored between this country and Germany, become 
a moot question, and need not be determined. As we view 
it, no reason now exists why the proportionate shares going 
to the nonresident alien enemies may not be paid to them. 

It follows from what has been said that the decree of the 
trial court should be modified to the extent that the propor- 
tion of the proceeds of the sale arising from the farm lands, 
which under the will went to the nonresident aliens, 
should be decreed to belong to George Herring. The cause 
is remanded, with directions to enter a decree in harmony 
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with the views herein expressed. “The costs in the district 
court should be apportioned upon some equitable basis. 
REVERSED IN PART, AND REMANDED, WITH DIRECTIONS. 


NEBRASKA MAUSOLEUM COMPANY, APPELLANT, V. THOMAS 
H. MATTERS, APPELLEE, 


Fitep May 17, 1922. No. 19707. 


1. Corporations: DuTIEs or Promoters. The promoters of a corpora- 
tion sustain a fiduciary and confidential relation toward the cor- 
poration and toward the persons who become stockholders therein, 
and such promoters must: act with the utmost good faith in their 
dealings on behalf of and with the corporation, and are not al- 
lowed to derive any advantage or profit over other stockholders 
without making a full and fair disclosure of what that advantage 
or profit is to be, and without giving an opportunity to the corpo- 
ration and its stockholders to decline to grant it. 


2. 7 . A promoter of a corporation does not perform 
the duty required of him, to disclose what profits he is to make 
in his transactions connected with and on behalf of the corpora- 
tion, by making a statement, not fully disclosing the facts, but 
containing something which, if followed up by further investiga- 
tion, would enable the inquirer to ascertain that profits were to be 
made, and what such profits would amount to. 


SecrET Prorirs. Where a promoter disclosed 
facts which would apprise the corporation, for which he was acting. 
with knowledge that he was to receive what he called a ‘‘commis- 
sion” for the sale of the corporate stock of the company, but did 
not disclose the amount of that commission, held, that the corpo- 
ration would not be charged with knowledge that he was to re- 
ceive more than what was a reasonable and customary broker’s 
commission for making such sales; and, where it developed that 
he, in fact, had an agreement by which he was to receive $51,000 out 

’ of the proceeds of the sale of $150,000 in stock, held, that this was 
an agreement for a secret profit which had not been fully and 
fairly disclosed. 


RECOVERY oF SECRET Prorirs. The corporation, 
by sannieatanees having tacitly consented that a reasonable commis- 
sion should be paid for the sale of corporate stock, was entitled to 
recover from the promoters only what profits had been retained by 
them in excess of that amount. 
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APPEAL from the district court for DouEN county : 
WILLIAM A. REDICK, JUDGE. Reversed. 


Bigelow, Peterson & LaViolette, for appellant. 
Lloyd A. Magney, contra. 
Heard before DEAN, Day, Rosn and FLansgure, JJ. 


FLANSBURG, J. . 

This was an action by the plaintiff corporation to re- 
cover from defendant Matters alleged secret profits, made 
by him while he was acting as promoter for the said corpo- 
ration. The judgment was in favor of defendant, and the 
plaintiff appeals. 

A corporation of Iowa was the owner of certain patent 
rights for the erection of mausoleums, and, desiring to sell 
its rights for territory in Nebraska, entered into a con- 
tract with the defendant Matters, of date October 8, 1910, 
whereby Matters was to undertake the incorporation and 
organization of a Nebraska company, which it was pro- 
posed should purchase such patent rights. Defendant Mat. 
ters accordingly organized the Nebraska Mausoleum Com- 
pany, the plaintiff in this case, with a capital stock of 
$200,000. By the agreement of October 8, referred to, the 
Iowa company was to receive, as payment for its patent 
rights, corporate stock of the Nebraska company to the 
extent of $101,000, face value, and defendant Matters 
further agreed that he would, within 90 days, sell $150,000 
of the stock of the Nebraska company at par. Stock of 
the amount of $101,000 was to be first transferred to the 
Iowa company for its patents and then sold by Matters for 
that company, and the proceeds of the remainder, $49,000, 
was to be paid into the treasury of the Nebraska company, 
to be used as working capital. The remainder of the total 
corporate stock, $50,000, was to be retained by the Ne- 
braska company as treasury stock and not sold. The con- 
tract did not directly specify that the defendant Matters 
was to receive any compensation or promoter’s profits from 
the Iowa company, but did contain this rather ambiguous 
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and indefinite declaration: “phe snestion: of commission 
for the sale of said stock is to be made-by E. E. Little, rep- 
resentative of the party of the second part (the Iowa .com- 
pany), and the party of the first part (defendant Mat- 
ters) .” 

The findings of the lower court were that, in the organ- 
ization of the Nebraska company, an independent board of 
directors was elected, and that this board was not con- 
trolled by, nor did it have any secret agreement with, Mr. 
Matters, but that it did have full knowledge of the terms 
and provisions of the written contract of October 8, above 
mentioned, the contract having been referred to in the 
minutes of its meetings. Defendant Matters and the man 
Little had a further agreement or understanding with 
the Iowa company, not set out in the written agreement 
of October 8, nor made known to the directors or sub- 
scribers for stock in the Nebraska corporation, covering 
the amount of compensation to be received by them, and, 
although the total amount of profits to be made was not 
perhaps fully known to Matters in the beginning, it ap- 
pears that by this agreement, as ultimately transpired, 
Matters was to pay to the Iowa company, from the pro- 
ceeds of the sale of the $101,000 of stock, only $50,000, 
and that the balance was to be retained as expenses and 
for the services of Matters and of Little, the latter being 
the representative of the Iowa company and really acting 
as a copromoter with Matters. It appears that defendant 
undertook the sale of the stock and paid commissions of 
10 per cent. to his agents for securing subscriptions. The 
trial court found that he and his copromoter Little had 
received in all, as compensation under the contract, a 
total of $30,000. Their profits had been reduced below 
what was contemplated by them by the fact that some of 
the stock subscriptions were not paid: 

This suit was instituted by the Nebraska corporation to 
recover these profits, made by the defendant Matters, 
charging that he had sustained a confidential relation to 
the corporation, since he was acting as promoter for ‘it, 
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and that the profits so made were secret profits, he not 
having made a full and fair disclosure of the facts with 
reference thereto to the board of directors, nor to the 
subscribers for stock in the corporation. The defendant’s 
answer to this contention is, since the board of directors 
was an independent board, not acting under defendant’s 
influence, nor under any agreement with him, that his 
disclosure to the board of the contract of October 8 wag a 
sufficient disclosure to apprise the corporation that he was 
to make a profit, that the only matter which was not set 
forth in the contract was the amount which he was to re- 
ceive, and, since the directors and subscribers of stock 
were, or must have been, aware of this provision in the 
contract, they could, had they desired, have learned what 
the amount of his profit was to be by making inquiry. 

A promoter of a corporation stands in a fiduciary or 
confidential relation toward the corporation, and must act 
with the utmost good faith in his dealings with the corpo- 
ration, to the end that the corporation shall receive the 
greatest possible benefit that can come to it from his ser- 
vices. This does not mean that in a transaction, in which 
the corporation is interested, the promoter is precluded 
from making profits or from receiving compensation, but 
that, when the promoter has an interest which is in any 
way adverse to that of the corporation, it is his duty to 
make a full and fair disclosure of all the facts in relation 
thereto, so that the corporation may have an opportunity 
of determining whether or not it is willing that he should 
make the profit, or whether it should desire to decline to 
allow the profit to be made. Defendant, in view of hig 
relation to the Nebraska company, does not contend that 
he was not required to make a full and fair disclosure to 
the company of his personal interests concerning it, and 
of the fact that he was to receive promotion fees and com- 
pensation from the Iowa company out of sales of the Ne- 
braska company’s stock, but he does contend that he has 
made such a disclosure as is sufficient to meet the require- 
ments of the law. 
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It is very questionable whether the provisions in the 
contract, which declared that “the question of commission 
for the sale of said stock is to be made by” E. E. Little and 
defendant Matters, would fully apprise the board of direc- 
tors of the Nebraska company of the fact that either Mr. 
Matters or Mr. Little was personally to receive that com- 
mission or any promotion profits. The clause in the con- 
tract states that the “question of commission” “shall be 
made” by these parties, which is perhaps no more than to 
say that the question of the amount of commission for the 
sale of stock shal] be decided upon by these parties. Neither 
does this clause nor does any other express provision in 
the contract specifically declare that either of these parties 
is to receive any commission or compensation whatsoever. 
It is, however, fairly inferable from the contract, taken as 
a whole, that Mr. Matters, since he was to sell $150,000 of 
the corporate stock of the Nebraska company, was to re- 
ceive the broker’s commission which is mentioned, and that 
the amount of that commission was to be determined by 
Mr. Little, acting for the Iowa company, and Mr. Matters, 
acting for himself. But would the declaration in the con- 
tract that Mr. Matters was to receive a commission for the 
sale of this stock be any indication to the Nebraska com- 
pany that he was to receive more than the usual and cus- 
tomary commission fees made by stock-sales agents? Cer- 
tainly, in the sale of this amount of stock, it is not custom- 
ary to agree that the agent shall retain $51,000 of the 
proceeds of such sale. The retention of that amount would 
not be a commission, in the ordinary sense in which the 
term “commission” is used, but would be a promoter’s 
profit under the guise of a commission. The disclosure by 
the written contract could have been no more than a dis- 
closure that the defendant Matters was to receive a com- 
mission for the sale of stock. The use of the term “com- 
mission,” without disclosure, in this case, of the amount of 
that commission, was misleading. The mere use of the 
term tended to conceal the fact that defendant Matters 
was, in truth, receiving a promoter’s profit. A disclosure 
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of a part of a set of circumstances, although the facts dis- 
closed be literally true, may, when the full circumstances 
are not disclosed, be sufficient to lead to a false impression, 
and such deceit is as effective as actual misrepresentation. 
The mere representation that Matters was to receive a com- 
mission for the sale of stock was not, as we view it, a full 
and fair disclosure of defendant’s interest, nor of the profits 
which he was to make. Suppose, for example, a promoter 
were to propose to purchase for a corporation a piece of 
land at the price of $100,000, and should represent to the 
corporation that the person, from whom he was to make 
‘the purchase, was to pay him a commission for accomplish- 
ing the sale. Would not the corporation, without a dis- 
closure as to the amount of the agreed commission, be en- 
titled to believe that the promoter, in such case, was ex- 
pecting to receive only such an ordinary and reasonable 
commission as is usually and customarily paid in such real 
estate transactions, and, should the corporation discover 
that the land had been actually purchased from the owner 
by a payment, net to him, of $50,000, and that the corpo- 
ration promoter had retained the remainder of the $100,009 
purchase price, as an alleged commission for making the 
sale, could not the corporation complain of a secret profit 
having been made? We do not see that the principle is so 
far different in this case. In effect, the representation of 
the promoter here was that he would purchase patent 
rights from the Iowa company, and that the Iowa company 
would receive the net proceeds of $101,000 of the corpo- 
rate stock of the Nebraska company, after deducting the 
reasonable cost of selling, at most, $150,000 of such stock. 
Quite naturally, the Nebraska company would not have 
thought it material whether the Iowa company or the Ne- 
braska company itself should bear the cost of selling stock, 
since it was only the reasonable and necessary cost which 
must have been in contemplation. It cannot be imagined 
that the stockholders and directors in the Nebraska com- 
pany would have been willing, on their own behalf, to have 
entered into an agreement to pay to Mr. Matters $51,000 
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for the marketing of the corporate stock which he had 
agreed to sell. Yet the result to the Nebraska company is 
identically the same. The proceeds of the sale at par of 
$101,000 in corporate stock has, in fact, in this case, pur- 
chased patent rights which the Nebraska company was 
legally and equitably entitled to purchase for $50,000. 

The defendant argues that the Nebraska corporation 
should have been upon its guard and that the directors, as 
prudent persons, should have used due diligence to have 
discovered what was meant by the term “commission,” as 
used in the contract, and, upon inquiry, should have ascer- 
tained what the amount of that commission was to be. — 
It is perhaps true, as between parties who are dealing with 
each other at arm’s length, and between whom no confi- 
dential relation exists, that a declaration of facts by one 
to the other of circumstances which would raise a sus- 
picion in the mind of a prudent person and cause him to 
investigate and learn the truth might be sufficient to 
charge him, as a matter of law, with constructive knowl- 
edge of such facts, where he was negligent and did not 
make the investigation; but, as we understand it, that 
rule does not obtain in transactions between parties where 
the party making the representation sustains a fiduciary 
or confidential relation toward the other. 26 ©. J. 1186, 
sec. 56, 1158, sec. 72; 14 C. J. 292, sec. 341. 

The defendant relies upon the case of Milwaukee Cold 
Storage Co. v. Dexter, 99 Wis. 214. In that case it was 
held, where a defendant had purchased real estate and or- 
ganized a corporation, not thought of when he made the 
purchase, for the purpose of taking the property off his 
hands at a price known to the other subscribers of the 
corporation, that the corporation could not complain that 
he had charged more than he had paid for it. The court 
pointed out in that casé that the defendant had not pur- 
chased the property for or on behalf of the corporation, 
nor at a time when he was acting as its trustee, and stated 
that the case would have been different had he, while act- 
ing as a promoter, purchased the land and resold it to the 
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corporation at a profit. That case, as we view it, goes no 
further than to hold that a person who owns property, not 
bought as an agent of the corporation, may sell it to the 
corporation at whatever price he fixes and without regard 
to the price he paid for it, so long as there is no misrepre- 
sentation, and so long as the board of directors, that deals 
with him, is independent and does not act in collusion 
with him. Not being a trustee in the holding of the prop- 
erty, no duty would devolve upon him to disclose what he 
had paid for the property when he acquired it. Victor Oil 
Co. v. Drum, 184 Cal. 226. 

Another case relied upon by the defendant, and which 
we believe brings out the distinction in the Wisconsin case, 
above discussed, is the case of Lomita Land & Water Co. v. 
Robinson, 154 Cal. 36. In that case a person, who had 
owned property prior to the organization of a corporation, 
sold his property to the corporation after it was organ- 
ized, and at a price greater than what he had paid. The 
court in that case stated that the defendant had not known 
of any intention to form a corporation, and had entered 
into an agreement to sell to the promoters of the corpo- 
ration before the corporation was, in fact, organized. He 
was not a promoter and had no connection with the organ- 
ization except to become a subscriber, later, of one share 
of stock. The court held that he had a right to sell to the 
corporation without disclosing what the land originally 
cost him. In that case also it wag shown that, after this 
defendant had sold his property to the promoters and had 
subscribed for one share of stock in the corporation, these 
promoters resold the property to the corporation at an ad- 
vanced price and kept the difference as a profit. This was 
known to the defendant, although he did not share in the 
profit, and the court held that the defendant, by his failure 
to disclose that the promoters were selling the property 
to the corporation at a price in advance of what he had 
sold it for to them, and because of his connection in the 
transaction, aided and abetted the promoters in making 
the secret profit and was jointly liable with them. 
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Another case relied upon by defendant is Advance 
Realty Co. v. Nichols, 126 Minn. 267. In that case the 
promoters purchased for the corporation certain lots at the 
known price of $85,000, and it was made known to the 
corporation that these promoters were to receive a commis- 
sion from the vendor for accomplishing a sale to the cor- 
poration, but it was not made known to the corporation 
what amount the commission was to be. It was contended 
that, since the promoters had not disclosed the amount of 
the commission, they had not made a full and fair dis- 
closure, and, therefore, could not retain the commission as 
a profit. The court, however, said that, having knowledge 
that the promoters were to receive a commission, the corpo- 
ration could not act in disregard thereto and allege igno- 
rance of details as a ground for action for fraud. The 
amount of the commission paid in that case was $5,000, 
and the court especially emphasized the fact that the “rea- 
sonableness of the commission received by defendants for 
the sale of the lots” was not involved in the case. In that 
case, a disclosure, that the promoters were to receive a com- 
mission, was a disclosure that they were to receive what 
would constitute a reasonable commission, and, since it 
was not questioned but that the $5,000 was a reasonable 
commission for selling an $85,000 piece of property, it 
‘could not be said that the corporation had been deceived 
by any concealment of facts. 

It was the duty of the defendant in this case to make « 
full and fair disclosure of the profits which he was to make. 
He not only failed to make a full disclosure, but, if the 
provision of the contract regarding a commission can be 
taken as a representation that he was to receive a commis- 
sion for the sale of stock, then that was a representation 
which was positively misleading. 

In the transactions carried on for a corporation by a pro- 
moter, where he has an interest and derives a profit, it is 
not sufficient that he make such a disclosure of facts as 
would merely require an ordinarily prudent person to in- 
vestigate and discover what the interest or profit of the 
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promoter is, but nothing short of such a disclosure as will 
give actual knowledge to the corporation will suffice. The 
burden of furnishing that information cannot be shifted 
from the promoter to the corporation. It is always the 
promote1’s duty to disclose such facts, and not the duty 
of the corporation to investigate and discover them. The 
corporation has a right to place full confidence in its pro- 
inoter, as in a trustee, and to presume that he is to make 
no profit which is not clearly and fully disclosed. Actual, 
as distinguished from constructive, notice must be brought 
home to the corporation and to the stockholders. Mason 
v. Carrothers, 105 Me. 392; Arnold v. Searing, 73 N. T. 
Eq. 262; In re Olympia, 2 Ch. Div. 1898 (Eng.) 153; Wills 
v. Nehalem Coal Co., 52 Or. 70; 14 C. J. 294, sec. 344. 

It is our conclusion, then, that the plaintiff is entitled 
to recover from the defendant the $30,000 profits so found 
by the trial court to have been realized, except, however, 
that certain deductions should be made. 

It was known to the plaintiff corporation that a reason- 
able commission was to be allowed for the sale of the $150,- 
000 of stock. To that extent the corporation, it may be 
said, has given its consent, and to that extent the profits 
made were not secret. Where promoters are required to 
account for secret profits, they are, as a rule, entitled to 
recover expenses reasonably incurred in behalf of the cor- 
poration, except where the services or expenses are peculi- 
arly connected with their fraud (14 C. J. 303, sec. 362; 
Mason v. Carrothers, supra), and where the corporation 
has offered to pay reasonable commissions, such an amount 
may be recovered, though an attempt may have been made | 
to make a secret profit (Bagnall v. Carlton, 6 Ch. Div. 
(Eng.) 371). 

The deductions to be made in favor of the defendant for 
services and expenses, furnished in accomplishing the sale 
of the Nebraska company’s stock, should be limited to what 
would constitute a reasonable, usual and customary 
broker’s commission for accomplishing stock sales. The 
plaintiff corporation had no knowledge that more than 
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that was to be paid. So far as known to it, defendant 
Matters might have been personally able to procure sub- 
scriptions and place the stock, and with only reasonable 
or even slight effort to himself. ‘The flattering promises 
contained in the prospectus which seemed to fairly promise 
a profit of 85 per cent. on all business transacted,” as such- 
promises were described by the trial court, would lead 
credulous persons to believe the stock would be quite easily 
salable, as in fact it proved to be. 

Just what the amount of those deductions should be i is 
a question of fact, to be ascertained and determined upon 
a further hearing. The judgment of the lower court is 
therefore reversed and the cause remanded for such trial 
and proceedings as are necessary to determine that ques- 
tion, and for entering judgment in accordance therewith. 

REVERSED. 


C. F. SEEFUS, APPELLEE, Vv. WERTER DE VAUGHN, 
APPELLANT. 


Firep May 17, 1922. No. 21754. 


1. Sales: IMPLIED WarRantTy. Where seed corn is sold by sample 
and the buyer is furnished with a sample for the purpose of mak- 
ing a test as to germinating qualities, and there is nothing in the 
contract between the parties to negative an implied warranty, a 
warranty will be implied that the bulk of the corn to be sold is 
substantially the same as the sample in kind and quality and ia 
its germinating powers. 

: REFUSAL OF GUARANTY. An affirmative refusat 

by the vendor to guarantee the germinating qualities of the bulk 

of the corn to be furnished will negative an implied warranty as 
to such qualities. 


Guaranty: Instructions. An instruction, declaring if 
the jury found that the vendor, selling by sample, did not guar- 
antee the corn as to its germinating qualities, that then the ven- 
dor was only bound, by his contract, to furnish such corn as 
would be substantially the same as the sample, except as to ger- 
mination, held erroneous, since the jury were not also, in that 
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aienv cegiived i jaar that the vendor had seotsaaly refused ‘o 
make a guaranty covering the quality of germination. 


APPEAL from the district court for Douglas county: 
WILLIAM A. REDIcK, JUDGE. Reversed. 


Baldrige & Saxton, for appellant. 
Kennedy, Holland, De Lacy & Horan, contra. 


Heard before Morrissgy, C. J., Rost, DEAN, Day and 
FLANSBURG, Jd. 


FLANSBURG, J. 

This was an action to recover the purchase price of a 
certain amount of seed corn, alleged to have been sold by 
the plaintiff to the defendant. The plaintiff recovered 5 4 
judgment, and the defendant appeals. 

The defendant denies that he purchased the corn from 
the plaintiff, and sets up as a defense that he was acting 
simply as a broker for the sale of the corn by the plaintiff 
to the McCullough Seed Company; and defendant aiso as- 
serts that, after the corn had been delivered by the plain- 
tiff to him and shipped to the McCullough Seed Company, 
it was retaken by the plaintiff, and a complete settlement, 
on the contract, made. These issues of fact, however, were 
passed upon by the jury under the directions of the court, 
and, upon an examination of the record, we do not find 
that the evidence is insufficient to support the jury’s find- 
ings in those particulars. 

The defendant, however, particularly complains of the 
instruction given by the court upon the question of war- 
ranties. 

The seed corn was sold by sample. It appears that the 
plaintiff and the defendant had a conversation, some time 
before any contract was entered into, with regard to the 
1917 corn crop, in which the defendant stated that he did 
not believe that there was good seed corn produced that 
season. The plaintiff replied that he had seed corn of that 
year which was of good germinating quality, and the de- 
fendant stated he would not take any corn without first 
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having a sample submitted to him so that he might test it. 
The plaintiff delivered such a sample to the defendant. 
The defendant’s testimony is: that the plaintiff agreed to 
furnish the corn according to the sample, and that noth- 
ing was said by the plaintiff regarding a guaranty. as to 
germinating qualities. The testimony of the plaintiff as to 
that his conversation with the defendant was as follows: 
“T said, ‘I will not guarantee germination.’ I said, ‘You 
seed houses don’t guarantee germination or quality,’ and 
I said, ‘Why should I guarantee it when you seed houses 
do not?? And my son and Mr. Gilbert heard that. He 
(defendant) said, ‘All I ask is that you give me corn and 
corn to your sample.’ I said, ‘I will give you corn to the 
sample I brought you;’ and I did.” 

The sample seed corn furnished by the plaintiff to the de- 
fendaut was, when tested, found by the defendant to test 
from 56 to 60 per cent. good germinating quality. There 
is testimony to show that, in order to be merchantable as 
seed corn, the germination must be above 50 per cent., and 
that the seed corn furnished under the contract, and later 
delivered to the McCullough Seed Company, tested below 
50 per cent., and in a test of 2,200 seeds averaged only 18 
per cent. 

On this phase of the case, the court instructed the jury 
as follows: “It is conceded or established that the corn 
seed in question was sold by sample, and therefore the de- 
fendant had the right to demand that the corn should sub- 
stantially compare with the sample in quality.” 

“You are instructed that in considering the question as 
to whether or not the corn was up to sample plain- 
tiff claims that he did not guarantee the corn as to germi- 
nation, and if the plaintiff has proved by a preponderance 
of the evidence that he did not guarantee germination, 
then plaintiff’s only duty was to furnish corn substantially 
the same as the sample except as to germination.” 

The defendant complains that this instruction, as ap- 
plied to his version of the evidence, is erroneous. His testi- 
mony is to the effect that nothing was said with regard 
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to guaranteeing the corn as to germination. Had it been 
conceded that the plaintiff had refused to guarantee as to 
germination, then, of course, no implied warranty would 
arise from the fact that the corn was sold as seed corn, 
nor would the seller then be bound to furnish corn that 
was fit for the purpose for which it was to be used. 

Under the evidence the jury might have found that, 
though the plaintiff did not make any affirmative guaranty 
of the germinating qualities of the corn, still he did not ex- 
pressly refuse to make such a guaranty. The plaintiffs 
testimony was that nothing was said between the parties 
upon the subject of guaranty, in which event the law 
would have raised an implied warranty that the corn was 
in substantial accord, in all essential qualities, with the 
sample furnished. Where goods are sold by sample, there 
is an implied warranty that the bulk of the goods will be 
equal in kind and quality, in all material respects, to the 
sample. Borden v. Fine, 212 Mass. 425; Glanzer v. Arms- 
by Co., 170 N. Y. Supp. 1055; Holmes v. Cameron, 267 Pa. 
St. 90; Greenwood Cotton Mill v. Tolbert, 105 S. Car. 273; 
American Mfg. Co. v. McLeod & Co., T8 Fla. 162; 35 Cyc. 
405. And where corn is sold by description for seed which 
is known to the seller, and there is nothing in the contract 
between the parties showing a refusal, on the part of the 
vendor, to warrant, there is an implied warranty that the 
corn is fit for seeding purposes and has reasonably suffic- 
ient germinating qualities. Totten v. Stevenson, 29 S. 
Dak. 71. , 

Plaintiff further contends that the defendant had full 
opportunity to inspect the bulk of the corn and, in fact, 
did so inspect it, and that, having had equal opportunity 
to judge its qualities with the plaintiff, no implied war- 
ranty would arise. Such inspection, however, did not pre- 
cede the making of the contract. It appears only that 
when the defendant called for delivery of the corn he and 
his helper placed the corn in sacks for shipment, but this 
was after the contractual relations between the parties 
had been consummated. Whether or not defendant received. 
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such information from his observation of the condition of 
the corn as he handled it, as to have given rise to a waiver 
of any warranty by his accepting it in such known condi- 
tion, is not in the case. 

It appears to us that the defendant was entitled to have 
submitted to the jury the issue of whether or not the plain- 
tiff made an affirmative refusal to guarantee the germi- 
nating quality in the seed, and was entitled to have the jury 
instructed, if they should find that no such refusal was 
made and no agreement was made between the parties 
which would negative an implied warranty, that then such 
an implied warranty would, in law, arise, and that the 
plaintiff would, in that event, have the burden of showing 
that the bulk of the corn, for the price of which he was 
suing, was substantially the same as the sample in all es- 
sential particulars, including that of its germinating qual- 
ities. Such an instruction might have made a material 
difference in the result of the suit. 

We are of opinion that the defendant is entitled to an-, 
other trial. The judgment of the lower court is therefore- 
reversed and the cause remanded for further proceedings. 

REVERSED. 


WILLIAM R. LINCH, APPELLEE, V. GEORGE DOBSON ET AL., 
APPELLANTS. 


Firep May 17, 1922. No. 21991, 


1. Master and Servant: AUTOMOBILE CoLLIsIon: LiaBiniry. Where 
a father has furnished an automobile for the customary conveni- 
ence and pleasure of his family, the car being intended especially 
for the use of the wife, but which the son is allowed to take when 
the wife is not using it, held, where the son was driving the car 
for his own pleasure, unaccompanied by any other members of tha 
family, and through negligence in the operation of it caused dam- 
age to another, that the father was liable to the person damaged, 
under the doctrine of -espondeat superior. 


: . Where the son lives at home with his 
pacehis and is supported there and is subject to parental control 
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as a member of the family, the fact that he is over 21 years of age 
does not alter the rule. 


3. Evidence upon the issue of negligence examined, and held to sup- 
port the verdict, within the application of the comparative negli- 
gence rule. 


4. Damages held not excessive. 


APPEAL from the district court for Lancaster county: . 
ELLioTr J. CLEMENTS, JUDGE. Affirmed. 


C. M. Skiles, for appellants. 
Burkett, Wilson, Brown & Wilson, contra. 
Heard before DEAN, RosE, Day and FLANsBure, JJ. 


F'LANSBURG, J. 

_ This was an action by the plaintiff, Linch, to recover for 
the damages which were caused to his automobile in a col- 
lision with a car, driven by the defendant Paul Dobson. 
The action was brought against Paul Dobson and his 
father, George Dobson, the latter being the owner of the 
car. The verdict and judgment was against both defend- 
ants and in favor of the plaintiff. Both defendants appeal. 

Defendants contend that the evidence is insufficient tu 
show such negligence on the part of the defendant Paul 
Dobson which, compared with the negligence of the plain- 
tiff, would sustain a verdict in favor of the plaintiff under 
the comparative negligence rule. Such of the testimony 
as was more favorable to the plaintiff, and which, it must be 
assumed, was followed by the jury, since the genera] find- 
ing was for the plaintiff, shows that the plaintiff, just prior 
to the accident, was driving north on Fifty-sixth street in 
the city of Lincoln uphill and over a rough dirt road, and 
was approaching South street, which extends east and 
west, is paved with brick, and is a street upon which there 
is considerable traffic; that at the southeast corner of the 
intersection of these two streets was a store building, and 
that as the plaintiff was about to pass in front of the store 
building he looked beyond it toward the east and saw de- 
fendant’s car a quarter of a mile distant, coming down 
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the hill on South street toward Fifty-sixth street; that 
after plaintiff, driving at about 15 miles an hour, had pro- 
ceeded north on Fifty-sixth street until he had passed the 
store, he looked again and saw the defendant at that time 
some 400 to 600 feet distant, Believing that he had plenty 
of time to cross South street, he proceeded to cross before 
‘he realized, he said, the speed at which the defendant was 
driving. He now estimates the speed at 60 miles an hour. 
The undisputed testimony shows that the Dobson car, 
after the brakes were set, slid on its wheels for a distance 
of over 55 feet; that when it neared the plaintiff’s car it 
was turned slightly to the right, in an apparent effort to 
avoid collision, and the two cars struck sideways; that 
the Dobson car continued to slide for a short distance and 
then toppled over in a westerly direction, being the direc- 
tion in which it had been going. The plaintiff's car was, 
by the collision, deflected to the west, and, before it could 
be controlled, ran into a small frame building, standing on 
the northwest corner of the intersection. Plaintiff says 
that the defendant Paul Dobson had with him a young lady, 
and that they were so close behind the wheel that he be- 
lieved the young lady was doing the driving. The testi- 
mony above referred to is, in most particulars, in direct 
contradiction to the testimony introduced by the defend- 
ant, but, under the plaintiff’s version of the case, as above 
outlined, we are unable to say, as a matter of law, that the 
case should have been taken from the jury, nor that the 
plaintiff’s evidence is insufficient, under the comparative 
negligence rule, to support the verdict. 

The defendant George Dobson contends that he is not 
liable, for the reason that the car was being used by hiy 
son, for the private purposes and pleasure of the son, and 
not as an agent for the father. The testimony shows that 
Mr. George Dobson owned two cars, a larger car and the 
car which was being driven by Paul! Dobson at the time of 
the accident, a Willys-Knight coupé. Both cars had been 
purchased and were kept for family use. Though it ap- 
pears that the coupé was bought especially for the use of 
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Mrs. Dobson, Paul was allowed to use it when it was not 
otherwise wanted, but he was supposed to ask permission. 
The testimony shows that he had driven the car on a num- 
ber of other occasions and when no other members of the 
family were present with him. In the particular instance 
in question he did not affirmatively ask permission of his 
mother to use the car; neither is there anything to show 
that he would have been denied the right had he asked it. 
It further appears that Paul was 22 years of age. He 
was, however, living at home as a member of the family 
and under parental control. In this case, the father’s con- 
trol over the son and the privilege of the son to the use 
of the car were, in no particular, different than had the 
son been a minor. The car was one which, there is evi- 
dence to show, was kept for the pleasure and convenience 
of the family. Though there was an understanding that 
the car was never to be used by Paul when his mother 
needed it, that is the usual rule in all families. The evi- 
dence was sufficient to ‘raise the issue for the jury that the 
car was kept for family use, and that Paul, at least with 
what might be called the tacit acquiescence of his parents, 
was driving it on the occasion in question for one of the 
purposes for which it was kept—his own pleasure. 

The defendant George Dobson especially complains, 
since Paul had no other member of the family with him, 
but was using the car for his own individual pleasure, that 
the car was not being used for a strictly family purpose, 
and that Paul could not, in the particular instance, have 
been acting as agent for his father, nor in furtherance of 
his father’s interests. ; 

The courts are divided on the so-called “family pur- 
pose” doctrine. This court, however, by the decision in 
Stevens v. Luther, 105 Neb. 184, is committed to that 
rule. Where the head of a family has purchased or main- 
tains a car for the pleasure of his family, he is, under the 
so-called “family purpose” doctrine, held liable for in- 
juries inflicted in the negligent operation of the car while 
it is being used by members of the family for their own 
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pleasure, on the theory that it is being used for the purpose 
for which it is kept, and that in operating it the member 
of the family is acting as the agent or servant of the owner. 
The rule, and the reason for it, is nowhere better stated 
than in the case of King v. Smythe, 140 Tenn. 217, L. R. A. 
1918 F, 293, where the court say: 

“Tf a father purchases an automobile for the pleasure 
and entertainment of his family, and, * * * gives his adult 
son, who is a member of his family, permission to use it 
for pleasure, except when needed by the father, it would 
seem perfectly clear that the son is in the furtherance of 
this purpose of the father while driving the car for his 
own pleasure. It is immaterial whether this purpose of 
the father be called his business or not. The law of agency 
is not confined to business transactions. It is true that an 
automobile is not a dangerous instrumentality so as to 
make the owner liable, as in the case of a wild animal loose 
on the streets; but, as a matter of practical justice to those 
who are injured, we cannot close our eyes to the fact that 
an automobile possesses excessive weight, that it is capable 
of running at a rapid rate of speed, and, when moving rap- 
idly upon the streets of a populous city, it is dangerous to 
life and limb and must be operated with care. If an in- 
strumentality of this kind is placed in the hands of his 
family by a father, for the family’s pleasure, comfort, and 
entertainment, the dictates of natural justice should re- 
quire that the owner should be responsible for its negligent 
operation, because only by doing so, as a general rule, can 
substantial justice be attained. A judgment for damages 
against an infant daughter or an infant son, or a son with- 
out support and without property, who is living as a mem- 
ber of the family, would be an empty form. The father, as 
owner of the automobile and as head of the family, can pre- 
seribe the conditions upon which it may be run upon the 
roads and streets, or he can forbid its use altogether. He 
must know the nature of the instrument and the probability 
that its negligent operation will produce injury and dam- 
age to others.” 
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Even in those states where the “family purpose” doc- 
trine obtains, there is still a division of authority upon 
the question of whether or not a child, a member of the 
family, in using the car for his own individual pleasure, is, 
within the meaning of the rule, operating the car for 2 
family purpose. We, however, can see no reason for a dis: 
tinction, whether the car is being used for the pleasure of 
two or more members of the family, or is being used by 2 
single member of the family for his individual pleasure 
alone. That such a distinction exists has, by the decisions 
of other courts, been denied. COrittenden v. Murphy, 36 
Cal. App. 803; Birch v. Abercrombie, 74 Wash. 486; John- 
- son v. Smith, 143 Minn. 350; King v. Smythe, supra; Davis 
v. Lattlefield, 97 S. Car. 171; Miller v. Weck, 186 Ky. 552; 
and see notes 5 A. L. R. 226, and 10 A. L. R. 1449. 

Where the car is kept for the use and pleasure of the 
family, and one member of the fainily is using it for his in- 
dividual pleasure, or for one of the family purposes for 
which it is kept, it comes strictly within the reason of the 
rule that, in such use, the member of the family is acting 
as the agent, in furthering the purposes of the owner, as 
truly as though other members of the family were in the 
car with him, and that the owner can be held responsible 
for damages resulting from the negligent operation of the 
car while so used. 

It is next contended that the verdict of $1,000 is exces- 
sive. Plaintiff had a Cadillac car, practically new. Two 
wheels were broken; the fender and the running board had 
to be replaced; the frame of the car was sprung; the body 
was so dented that the doors would not shut; and the sup- 
ports for the top were broken. The difference in the value 
of the car before and after the accident, as shown by the 
testimony of plaintiff’s witnesses, ranged from $1,006 up- 
wards. The verdict of $1,000, as it appears to us, was 
clearly within the scope of this testimony. 

The judgment of the district court is therefore 

AFFIRMED. 
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STATE, EX REL. CLARENCE A. DAVIS, ATTORNEY GENERAL, 
ET AL., APPELLANTS, V. HARRY D. CLARKE ET AL., 
APPELLEES. 


FiLep May 17, 1922. No, 22479. 


1. Schools and School Districts: CoNnsoLipaTEpD Districts. Chapter 
2438, Laws 1919, provides two methods for the consolidation of 
school districts, and declares, where the new district “contains” 
an organized consolidated school district, that consolidation shall 
be had by a petition of not less than 51 per cent. of the school 
electors in said new district, residing outside of the existing organ- 
ized consolidated district. Held, where an organized consolidated 
district is only partially contained within the newly organized dis- 
trict, that this provision for consolidation upon petition does not — 
apply. 

The phrase, “contains a consolidated school dis- 

trict,” as used in the statute, refers to a consolidated district whica 

is completely contained-within the proposed new district. 


——— 


-Trustees. The provision found in section 6, 
ch. 243, Laws 1919, providing for an organization meeting and 
election of officers in the newly created district, contemplates and 
was intended to give the electors authority, at that meeting, to 
choose the plan of school district organization, and, though the 
districts which have become included within the newly consoli- 
dated district were previously operating under the statute pro- 
viding for three trustees, the electors may, at the organization 
meeting, provide for a school district government through six 
trustees, and elect such trustees in pursuance of that plan. 


TERM oF OrFice. Under se tion 6753, 

- Rev. St. 1913, whew such trustees are elected at the organization 
meeting of the newly consolidated district, held, that the first year 
of their respective terms shall be construed to include that period 
of time elapsing from the date of the organization meeting and 
the election of such trustees up to the time of the holding of the 
first annual meeting, prescribed by statute, of the newly created 
district. 


APPEAL from the district court for Seward county: 
GrorcEe F. Corcoran and Epwarp E. Goop, Jupcss. Af- 
firmed. 


Norval Bros., Coleman, Landis & Mastin, Hainer, 
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Craft, Bee & Fraizer and R. R. Schick, for. appel- 
lants. 


Thomas, Vail & Stoner and McKillip & Barth, contra. 


Heard before Morrissey, ©. J., Rose, DEAN, ALDRICH, 
Day and FLANSBURG, JJ. 


FLANSBURG, J. 

This is an action in guo warranto, to test the legality of 
the organization of consolidated school district No. 6, in 
Seward county, and to test the right of the two opposing 
sets of trustees, who claim to have been elected in that dis- 
trict, to hold office. The trial court sustained the validity 
of the school district organization, held that those trus- 
tees, elected at the organization meeting, were entitled to 
held office; and that the trustees, elected at the annual 
meeting of the new district, held in June, 1921, were il- 
legally elected. The relator and those persons claiming 
to have been legally elected as. trustees in June appeal. 

Consolidated school district No. 6 was organized and es- 
tablished under the provisions of chapter 243, Laws 1919. 
Proceedings were first had, duly prescribing the boundaries 
of the proposed district. The boundaries thus fixed in- 
cluded eight districts and a part of a consolidated district, 
being consolidated district No. 99, in which the incorpo- 
rated village of Tamora is located. These individual dis- 
tricts, as they were then existing, were organized under the 
law (Rev. St. 1913, ch. 71, art. ITE) providing for three 
school district trustees. After fixing the boundaries of the 
proposed consolidated school district No. 6, an election 
was called for the purpose of passing upon the question of 
consolidation. Five notices of election were posted within 
the boundaries of the proposed district. At this election 
the proposal to consolidate was carried. Following the 
election, the county superintendent called a meeting of all 
the electors of the district for the purpose of organizing 
the district and electing officers. Personal notice of such 
meeting was given each elector. These notices described 
the place for the meeting as the Modern Woodmen hall in 
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the village of Tamora. The meeting, however, was actually 
held in the street, near this hall, an injunction having been 
procured restraining the manager of the hall from permit- 
ting the use of the hall for the purpose. It is contended 
that this meeting was informal, and that there was so much 
noise and confusion and irregularity that the electors pres- 
ent were unable to fairly express themselves, and that the 
proceedings as to organization and election of officers did 
not take place exactly as the minutes of the meeting pur- 
port to show. The trial court, however, has found upon» 
those issues of fact against those contentions, and there is 
sufficient evidence in the record to support the findings of 
the court in that respect. 

At this meeting it appears that a resolution was adopted, 
declaring that the district was a consolidated high school 
district, and that it should elect a district board, consist- 
ing of six trustees. This was an adoption of a form of gov- 
ernment provided by chapter 71, Rev. St. 1913. In pursn- 
ance of that resolution, the six trustees were elected, they 
being the respondents Clarke et al., and whom we shall 
hereafter call the first set of trustees. 

On June 13 the district held, according to the statute, 
its first annual meeting, and at that meeting, the conten- 
tion of a majority of the electors present being that at the 
organization meeting the district could not adopt a plan 
of government providing for six trustees, and that the 
election of the six trustees at that meeting was illegal, 
proceeded to clect an entirely new and second set of trus- 
tees; these trustees being the respondents Charles Glad- 
wish et al. It is the contention of this second set of trus- 
tees that, should it be found that the district is legally or- 
ganized, they are the duly elected trustees thereof. 

The first question raised is as to the validity of the or- 
ganization of the district. It is claimed that the district, 
which includes the village of Tamora, was not only a high 
school district, but was an “organized consolidated” dis- 
trict, and that, therefore, the organization of consolidated 
district No. 6, which included that district, should have 
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been by the method of a petition of 51 per cent. of the 
school electors residing outside of the Tamora district 
(Laws 1919, ch. 243, sec. 6). It is also urged that no legal 
notice of the election, called to pass upon the question of 
consolidation, was given, as is required for holding school 
district elections (Laws 1919, ch. 248, sec. 5), since the 
only notice given was by the posting of five different no- 
tices at different places throughout the proposed district. 

These objections, so far as they involve the question of 
what constitutes a high school district, and of what con- 
stitutes the sufficiency of the notice, are controlled by the 
decision in State v. Richardson, ante, p. 604. 

This leaves the question of whether or not the district, 
in which Tamora is located, was an “organized consoli- 
dated”? school district, and was “contained” within the 
proposed consolidated district No. 6, so that the method 
for consolidation of district No. 6 should have been by pe- 
tition instead of by election. 

It appears, however, that the district, in which Tamora 
is located, is not wholly included within the proposed dis- 
' trict No. 6, and therefore does not come within the word- 
ing of the statute which says, when the proposed district 
“contains” a consolidated school district, the consolidation 
may be had upon a petition of 51 per cent. of the clectors 
of the proposed district, residing outside of such consoli- 
dated district. It is true that only a small portion—640 
acres—of the district, in which Tamora is situated, is ex- 
cluded from the proposed new district No. 6, and it is the 
contention of counsel that, in practical effect, this exclu- 
sion of territory makes no material difference. However, 
the statute prescribes a strict and arbitrary rule of proced- 
ure, and, should we follow the reasoning of counsel, how 
would it be possible to tell how much of a consolidated 
school district might be excluded from the newly proposed 
district and still the consolidated school district as such 
be, within the contemplation of the statute, “contained” 
within the new district? Where the entire consolidated dis- 
trict is not included within the new district, the effect of 
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the consolidation of a new district is not to add territory 
to the already established consolidated district, but is to 
change and alter the boundaries of such original consoli- 
dated district, and, in effect, establish a different and en- 
tirely new district, as distinguished from an enlarged one. 
The word “contain,” in its usual and ordinary sense, 
means “contain completely,’ for if a thing is not com- 
pletely contained within another it is not contained at all. 
To give the word “contain,” as used in the statute, any 
other meaning would only lead to confusion. 

The next question presented is whether or not the elec- 
tors had authority, under the statute, to adopt at the or- 
ganization meeting a plan of organization providing for the 
election of six trustees, and whether they had authority to 
elect such trustees at such meeting. 

Section 6798, Rev. St. 1913, prescribes the manner in 
which a school district may change its organization from 
that providing three trustees to an organization providing 
six trustees. The statute reads as follows: 

“Any district containing more than one hundred and 
fifty children, between the ages of five and twenty-one 
years, may elect a district board consisting of six trustees: 
Provided, the district shall so determine at an annual meet- 
ing by a vote of a majority of the voters attending such 
meetings. When such change in the district board shall 
have been voted, the voters at such annual meeting shall 
proceed immediately to elect two trustees for the term of 
one year, two for the term of two years, and two for the 
term of three years, and annually thereafter two trustees 
shall be elected whose term of office shall be three years 
and until their successors shall, have been elected and 
qualified.” 

It is evident that this provision of the statute had no 
reference, in any sense, to proceedings to be had at the 
first meeting of newly organized districts, nov does it pro- 
hibit a district, which is newly organized, from choosing 
between the two forms of school district government at its 
organization meeting. The Jaw of 1919, under which the 
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consolidated school district in question is organized (Laws 
1919, ch. 243, sec. 6), contains the provision : 

“Tf the election resulis are favorable to the éstablishment 
of said new school district, the county superintendent, 
within ten days thereafter, shall call a meeting of the 
electors as provided by law for the organization of new dis- 
tricts. At said meeting the qualified electors shall pro- 
ceed to elect a school board as provided by law.” 

It appears to us clearly within the contemplation of the 
legislature, by this enactment, that the electors of the new 
district should have authority to adopt the plan of school 
district organization which they deemed fit. Surely, it 
would be unreasonable to say that at this organization 
meeting they must proceed with a plan of government pro- 
viding for three trustees until an annual meeting of the 
newly consolidated district could be had, and this for the 
sole reason that the several districts, which had become in- 
cluded within the new district, were found to have had, as 
their previous form of government, organizations provid- 
ing for three trustees. Surely, there could have been no 
object in so restraining the electors at the organization 
meeting. On the other hand, the purport of the statute 
is to give them full authority to organize the new district 
under such plan of school district government as they 
should choose, and to elect officers in pursuance of that 
plan. This was done, and it is our opinion that the trus- 
tees, elected at the organization mecting in April, were 
legally elected and are entitled to hold office for their re- 
spective terms. 

In this connection, and as further bearing out this posi- 
tion in the interpretation of the statute, we call attention 
to section 6753, Rev. St. 1918, which is as follows: 

“When a new district is organized and officers elected at 
any other time than at the annual meeting, the time inter- 
vening between the date of organization and the beginning 
of the next school year shal] constitute the first year in the 
term of such officers.” We believe this section of the stat- 
ute governs as to terms of office of the trustees elected at 
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the organization meeting, and that the time elapsing, from 
such election to the first annual meeting held in June of 
that year, should be construed, under the statute, to con- 
stitute the first year of their respective terms. 

It seems to us that the writ was properly denied as 
against the first set of trustees and properly allowed 
against the others, and the judgment of the trial court is 
therefore 

AFFIRMED. 


First NATIONAL BANK OF BERTRAND, APPELLANT, V. GEORGE 
B. AMIOT, APPELLEE. 


Firep May 17, 1922. No. 21746. 


1. Appeal: Verpicr: OssEcTIons. Objections to the form of a ver- 
dict should be made in the trial court at the time of its rendition 
to be of any avail in this court. 


2. Trial: -Verpict. Where the verdict contains proper findings on 
the issuable facts submitted to the jury, clearly indicating the 
judgment which the law should pronounce, severable matters out- 
side of the pleadings, the proof, the issues, the instructions and 
the law may be rejected as surplusage. 


APPEAL from the district court for Phelps county: 
Harry 8S. DUNGAN, JuDGE. Affirmed. 


Frank A. Anderson and S. A. Dravo, for appellant. 
O. E. Bozarth and A. J. Shafer, contra. 


Heard before Lerron, Day and DEAN, JJ., Spars and 
WESTOVER, District Judges. 


WESTOVER, District Judge. 

This is an action brought by appellant, hereafter called. 
plaintiff, to recover on a promissory note for $72. The 
plaintiff claims that it purchased the note in due course, 
before maturity, for value, and without notice of any de- 
fense thereto. 

The defendant for answer denies the allegations of the 
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petition, and by way of defense alleges: That Roscoe J. 
Slater, an officer of the plaintiff bank, recommended and 
advised the defendant to procure and purchase certain 
shares of stock in the Investors’ Syndicate of Minneapolis, 
Minnesota ; that said recommendation was written upon a 
card which was presented to the defendant by an agent and 
representative of said Investors’ Syndicate of Minneapolis, 
Minnesota; that said agent of said Investors’ Syndicate, 
with the knowledge and consent of plaintiff bank and Ros- 
coe J. Slater, to induce the defendant to sign the note in 
question, represented that, if defendant signed and deliv- 
ered the note, at the end of two years, if defendant was not 
satisfied, he could withdraw from said syndicate, and that 
the withdrawal value of his share therein at the end of two 
years was of a value of $72, and that the same would be 
paid to defendant without charge or expense, and that he 
could so withdraw without further liability, cost or expense 
to him; that said statement was false and untrue, and was 
so known to be false and untrue by the plaintiff bank and 
Roscoe J. Slater and the agent, and was made with the pur- 
pose to cheat and defraud the defendant; that the agent of 
said syndicate, with the knowledge and consent of the 
plaintiff bank and Roscoe J. Slater, represented that at the 
end of three years this defendant could withdraw out of 
said syndicate the said $72 and all the sums paid, together 
with 2 or 3 per cent. interest thereon, without further cost 
ov expense to the defendant, which representations were 
false, and were made for the purpose of inducing the de- 
fendaut to sign the note in question; that upon the receipt 
of said certificate defendant discovered that said represen- 
tations were wholly false, and that said $72 and other sums 
paid could only be drawn at the end of six years, and then 
without interest or income; thereupon defendant notified 
the agent of the syndicate that he rescinded his purchase 
and demanded the return of his note, and said agent agreed 
that the plaintiff bank would arrange to take over the cer- 
tifieate and return to defendant his note; that defendant de- 
manded his note of plaintiff bank, and said bank informed 
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him that it did not have or own the note and had not 
purchased it, and defendant prayed that said action be dis- 
missed and for his costs. To this answer the plaintiff filed 
a reply denying the allegations of new matter therein con- 
tained. 

The case was tried to a jury, and the jury returned the 
following verdict: “We, the jury duly. impaneled and 
sworn in the above entitled cause, do find for the defend- 
ant, for the {ollowing reasons: That upon inquiry by the 
defendant, that he was led to believe that said note was 
not in possession of said bank and that he was not notified 
of same until several months past maturity, also that the 
defendant had not received value as represented. Dated 
this 28th day of April, 1920. Hayes W. LeFever, Fore- 
man.” 

No objections were made to the form of the verdict at 
the time it was returned, and after the verdict was received 
without objection it was then too late to urge either upon 
the trial court or this court objections to the form of ver- 
dict. Roggenkamp v. Hargreaves, 39 Neb. 540; Brumback 
vo. German Nat. Bank, 46 Neb. 540; Jones v. Driscoll, 46 
Neb. 575. 

A motion for a new trial was filed by plaintiff and over- 
ruled by the court, and judgment was entered on the ver- 
dict. In overruling the motion for a new trial and enter- 
ing judgment on the verdict, the trial court undoubtedly 
disregarded the reasons for the verdict as stated therein, 
and rejected such reasons as surplusage, thus leaving the 
general verdict finding for defendant, upon which judg- 
ment was entered. In this we hold the trial court com- 
mitted no error. In Hallett v. Ransom, 97 Neb. 648, it is 
said: “Where the verdict contains proper findings on the 
issuable facts submitted to the jury, clearly indicating the 
judgment which the law should pronounce, severable mat- 
ter outside of the pleadings, the proof, the issues, the in- 
structions and the law may be rejected as surplusage.” In 
State v. Beall, 48 Neb. 817, it is said: “A verdict which 
responds to all the issues made by the pleadings should not 
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be rejected on account of immaterial findings or recom- 
mendations superadded by the jury.” In Gover v. Turner, 
28 Md. 600, the supreme court of Maryland, m upholding 
a verdict where the jury had departed from the proper 
form by assigning reasons for their finding, said: “It is 
true, the verdict is not in the usual form, the jury having 
assigned the reason upon which they based it; but, as we 
have said, we do not regard this departure from the usual 
form as material. ‘Where the intention of the jury is 
manifest and beyond doubt, the court will set right mat- 
ter of form.’ ” 

Having held that the trial court properly disregarded 
the reasons assigned by the jury for their verdict as sur- 
plusage, it leaves a general verdict finding for the defend- 
ant. This verdict is responsive to the issues raised by the 
pleadings and the instructions given by the court; and 
from a careful review of the evidence in the case there is 
no doubt but the verdict is fully warranted by the evidence. 
But two witnesses testified in this case, the cashier of the 
plaintiff bank on one side and the defendant on the other. 
If the jury believed the defendant’s testimony, which it 
had a right to do, the verdict was right and is supported 
by sufficient evidence. The record discloses that there ig 
no donht the note in question was procured originally by 
fraud and misrepresentations. The defendant testified to 
facts from which no other conclusion can be drawn, and 
there is nothing to the contrary in the record. Under these 
circumstances, the burden of proof was upon the plaintiff, 
and before it could recover it was required to satisfy the 
jury by a preponderance of the evidence that it purchased 
the note in goe faith, in due course, and without notice of 
any defense thereto. From the evidence in the case the 
jury were fully warranted in believing that the plaintiff 
had notice of the fraudulent character of the transactions 
leading up to the execution of the note. 

There is no complaint made as to any instructions given 
by the court, and we find no error in the record, and the 
judgment is AFFIRMED. 
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FRANK CAMPBELL, APPELLEE, V. LINCOLN TRACTION CoM- 
PANY, APPELLANT. 


Ficep May 17, 1922. No. 21753. 


Appeal: CONFLICTING EVIDENCE. Where the evidence conflicts respect- 
ing the existence of material facts, and such evidence is fairly sub- 
mitted to the jury under proper instructions, the verdict will not 
be set aside unless manifestly wrong. Trumble v. Leavitt, ante, 
p. 65. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JuDcE. Affirmed. 


Hainer, Craft & Lane and Hall, Baird & Williams, for 
appellant. 


Wilmer B. Comstock and E. G. Maggi, contra. 


Heard before Lerron, Day and Dran, JJ., SEARS and 
Westover, District Judges. 


WeEsTOVER, District Judge. 

The appellee brought this action to recover damages for 
an alleged injury received by him through the negligence of 
the appellant in permitting two of its cars to collide at or 
near the intersection of Twenty-second and O streets in 
the city of Lincoln. 

The material allegations of the plaintiff’s petition, omit- 
ting formal matters, are that on the 21st day of July, 1919, 
the plaintiff boarded one of the defendant’s street cars, 
which was passing eastward on O street, paid his fare and 
took passage upon said car and became a passenger there- 
on from the city of Lincoln to the city of Havelock; that 
said car was crowded with passengers, the seats being all 
occupied and persons standing in the aisle and rear vesti- 
bule, and plaintiff was required to remain and stand in 
the rear vestibule of said car, a place regularly provided 
for passengers and habitually used and occupied by pas- 
sengers at the invitation and with the consent of the de- 
fendant; that while the plaintiff was standing quietly and 
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orderly in the rear vestibule of said car and in the exercise 
of due care, at the intersection of Twenty-second and O 
streets, about 3 o’clock in the afternoon of said day, ‘the 
defendant, negligently and carelessly, caused another of 
its street railway cars following the car upon which plain- 
tiff was a passenger to be run into and against the rear end - 
of the car upon which plaintiff was a passenger, and negli- 
gently and carelessly caused said cars to collide with great 
and terrific force and violence, and thereby caused. plain- 
tiff to be thrown about in said vestibule and against the 
sides, walls and floor thereof, and severely bruised and 
sprained the plaintiff about his head, neck, trunk and limbs, 
aud caused concussion of plaintiff's brain and spinal 
column, and produced a terrific shock to plaintiff’s entire 
system, permanently and seriously impaired and shattered 
plaintiff’s nervous system, caused plaintiff to be confined to 
his house and bed for the period of about one week, seri- 
ously injured plaintiff’s spine and spinal column, caused 
plaintiff to suffer excruciating pain and anguish, both of 
body and mind, rendered it necessary for plaintiff to incur 
indebtedness for medical and surgical attendance, medi- 
cine and nurse hire in the sum of about $200, caused par- 
tial paralysis of plaintiff’s limbs, caused plaintiff to have 
constant and severe pains in his head and back, and ren- 
dered plaintiff a permanent and incurable invalid, unable 
to perform any manual labor or to pursue his usual avo- 
cation, or to earn a livelihood.” It is further alleged that 
plaintiff was 25 years of age, and immediately prior to the 
injury complained of was a strong and able-bodied man in 
perfect health, a skilful mechanic employed as a machin- 
ist’s helper and was actually earning the sum of $4.95 a 
day. 

The answer denies each and every allegation of said peti- 
tion, and alleges that, if the plaintiff received any injuries 
at all at the time and place alleged, such injuries were re- 
céived solely as a result of the carelessness of the plaintiff, 
and were not caused by the negligence or carelessness of 
the defendant or any of its agents or employees. 
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The case was submitted to a jury upon the evidence ad- 
duced, and a verdict was returned in the sum of $7,350, 
upon which judgment was rendered. A motion for a new 
trial was duly filed, which was overruled, and from the’ 
verdict and judgment so rendered this appeal was taken. 

The trial court, upon its own motion, among others, gave 
the following instructions: 

“Tt is undisputed in the evidence that an accident and 
collision occurred, and, as admitted by counsel for the de- 
fendant in their statement and argument, the law imputes 
negligence to the defendant. It is further undisputed in 
the evidence that the plaintiff was himself without negli- 
gence. You will therefore turn your attention to the 
question of whether or not the plaintiff was actually in- 
jured in and by such collision, and, if so, to what degree. 
In this the burden of proof is upon the plaintiff, that is 
to say, the burden of proving by a preponderance of the 
evidence. But if you find by a preponderance of the evi- 
dence that the plaintiff suffered injury in such collision 
and by reason of the same as a proximate cause, and that 
the plaintiff was therebv damaged to some amount that 
you can determine from the evidence, then and in that case 
your verdict should be for the plaintiff. Otherwise it 
should be for the defendant. 

“Defendant defends on the theory that the ills of which 
the plaintiff complains, if any, result from his infected 
teeth and from other causes not connected with the col- 
lision. If you are satisfied from the evidence that this 
theory is correct, and that plaintiff’s condition was not 
caused, and proximately caused, by the impact of the two 
cars, then and in that case your verdict should be for the 
defendant.” 

It seems that the contention of defendant at the trial 
was that the injuries of which the plaintiff complained 
were not the result of the collision, but resulted from in- 
fected teeth. The issues were thus narrowed and specifi- 
cally defined. Jt appears to us from a careful examin- 
ation of the record that no question of law was involved 
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in this case, but simply questions of fact to be determined 
by the jury; and in our judgment the jury were fully war- 
ranted, from the evidence, in finding and returning a ver- 
dict for the plaintiff. We have searched the record in 
vain for evidence tending to show that the plaintiff was 
afflicted with infected teeth at any time prior to the col- 
lision and injury complained of in the petition. On the 
contrary, the evidence is undisputed that prior to that . 
time he was an able-bodied man, had been a blacksmith, 
and just prior to his alleged injuries he was helper to a 
machinist in the shops at Havelock, and capable of and 
did earn $4.95 a day. 

It is urged, however, that the verdict is excessive. At 
the time of plaintiff’s injuries he was 25 years of age, and 
according to the mortality tables his prospect of life was 
37.86 years. He was injured on the 21st day of July, 1919, 
and the trial in the district court closed on the 7th day of 
May, 1920. During this period of time the evidence dis- 
closes that the plaintiff constantly suffered pain, and was 
unable to perform any character of work, and earned noth- 
ing during that time. The medical testimony as to whether 
he will probably recover his health is not at all satisfac- 
tory or convincing, and the best that can be said of that 
testimony is that it discloses that he may probably some 
time in the future regain his health. At the trial in the 
district court the jurors had the opportunity to see the 
plaintiff and to observe his condition. This was more than 
nine months after the alleged injury. The jurors, of course, 
had a right to take into consideration his appearance at 
that time, and they were in a better position to judge of 
his condition than we are from the record. We find no 
sufficient reason for disturbing this verdict. An exami- 
nation of the record fails to disclose or suggest that there 
was any misconduct on behalf of any person or the jury 
connected with this trial. No irregularity is complained 
of, and there is nothing in the record suggesting that the 
jury were influenced by passion or prejudice, or that the 
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sum awarded was based upon anything but the evidence. 
The judgment is 
AFFIRMED. 


Grant L. SHUMWAY, APPELLANT, V. STEPHEN K. War- 
RICK, APPELLEE. 


FILep JUNE 12, 1922. No. 22045. 


1. Libel: Pustication LiseLtous Per se. Published words which 
charge one with malfeasance in office are libelous per se. 


2. Banks and Banking: APPLICATION FOR CHARTER: DUTY or Boarp. 
When application is made to the state banking board for a charter 
to do a banking business, it is.the duty of the board to determine, 
after proper investigation, the integrity and responsibility of the 
persons making the application, and, in conducting the investi- 
gation and determining the questions before them, the board exer. 
cises quasi-judicial powers. 


3. Issues. The integrity and responsibility of 
plaintiff being matters of pertinent inquiry by the state banking 
board, the issues raised by defendant’s protest were relevant and 
material to the inquiry. 

4, Orver: Review. An order of the state banking 


board, made on an application for a bank charter, may be reviewed 
by petition in error to the district court. 


5. Libel: Privitecep ComMMUNICATIONS. In judicial proceedings, the 


test of privilege is not the motive of the libelant but the rele- 
vancy and materiality of the matter published. 


PLEADING: MaLice. Whatever a litigant may properly 
plead as a cause of action or ground of defense as relevant and 
material to the issue, he may plead with or without malice, and 
in such case the intent with which he pleaded the same cannot be 
inquired into or become an issue in an action for libel, and this 
rule extends to one who files with the state banking board a pro- 
test against the issuance by the board of a bank charter to the 
person named in the protest. 


7 Demurrer. The demurrer to the petition was properly sustained. 


APPEAL from the district court for Scotts Bluff county: 
WILtiaM H. WESTOVER, JuDGE. Affirmed. 
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Burkett, Wilson, Brown & Wilson, for appellant. 
F. A. Wright and Mothersead & York, contra. 


Heard before Morrissey, C. J., DzEaN, ALDRICH, Day and 
FLANSBURG, JJ. 


Morrissey, C. J. 

Plaintiff filed his petition in libel. Defendant filed a 
general demurrer. The demurrer was sustained and plain- 
tiff’s action dismissed. 

The petition contains the following allegations: 

(2)- That the plaintiff was from January, 1917, to 
January, 1919, commissioner of public lands and_ build- 
ings of the state of Nebraska. 

(3) That since the first of January, 1919, the plaintiff 
has been engaged in making financial investments and 
handling and dealing in real estate and loans for other 
people, in which business his reputation for honesty, in- 
_tegrity and fair dealing was of great value, and that he 
had a good reputation in.and about Scotts Bluff county 
for uprightness and probity of character. 

(4) That the defendant is a man of great wealth and 
influence in Scotts Bluff county and surrounding terri- 
tory, and is president of the First National Bank of 
Scottsbluff, and by that position he has great influence in 
the community. 

(5) That on or about the 19th day of April, 1919, the 
plaintiff and others formed a banking association under the 
name of “Commercial State Bank of Scottsbluff” and 
adopted articles of incorporation, and on the 8th day of 
‘May, 1919, filed with the banking board an application for 
a charter to do a banking business. 

(6) That the plaintiff was at the time of making said 
application a stockholder in said Commercial State Bank, 
holding 110 shares of the capital stock thereof of the face 
value of $100 each, and was one of the promoters and or- 
ganizers of said bank. 

(10) That on or about the said 13th day of June, 1919, 
the defendant wrote and published of and concerning this 
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plaintiff the following false and libelous language, to wit: 

“The protestant (meaning the defendant herein) ques- 
tions the integrity of G. L. Shumway (meaning the plain- 
tiff herein) while he held the office of commissioner of pub- 
lic lands and buildings of the state of Nebraska in con- 
nection with the potash industry of Nebraska (meaning 
and intending thereby to charge, and charging, this plain- 
tiff with malfeasance in the office of commissioner of pub- 
lic lands and buildings of the state of Nebraska) .” 

(11) Plaintiff says that the language used by the de- 
fendant of and concerning this plaintiff as set forth in the 
tenth paragraph of this petition was contained in a docu- 
ment in the form of a protest, filed in the office of the state 
banking board of the state of Nebraska, for the purpose of 
preventing this plaintiff and his associates from obtaining 
a charter for said bank, and that said protest was filed by 
the defendant and was uttered and published by the de- 
fendant of and concerning the plaintiff. 

(12) By reason of the filing of said protest, said libel- 
ous matter gained great circulation in the state of Ne- 
braska and in Scotts Bluff county, and was largely copied 
and circulated by the public press of said county and of 
said state. 

(18) Plaintiff further says that in using, writing, and 
publishing the said libelous language of and concerning 
this plaintiff, set forth in the tenth paragraph of this peti- 
tion, the defendant was impelled and actuated by hatred, 
ill will, and express malice toward this plaintiff, and that 
each and all of said charges and insinuations were and are 
false and were known at the time of their publication to 
the defendant to be false. 

(15) That, by reason of the foregoing facts, the plain- 
tiff was damaged in his good name and a to the 
amount of $50,000. 

For the purposes of this review the demurrer aauile the 
truth of each and every allegation of the petition that is 
well pleaded, including the allegation that in writing and 
publishing the matter complained of defendant was actu- 
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ated “by hatred, ill will, and express malice, * * * and that’ 
each and all of said charges and insinuations were and are 
false and were known at the time of the publication by de- 
fendant to be false.” ; 

In addition to the allegations of the petition set out, it 
contains two other counts. But, disregarding the rule of 
absolute privilege claimed by defendant, the language used 
was not actionable, and we, therefore, omit them. 

The accusation of malfeasance in office was a serious 
charge made, as confessed on the record, with malice. 
“Words which impute a want of integrity to any one hold- 
ing an office of confidence or trust, whether an office of 
profit or not, are clearly actionable in themselves.” Newell, 
Slander and Libel, (3d ed.) sec. 184. The language used 
was libelous per se. Defendant relies upon the rule of ab- 
solute privilege, and asserts that though the language may 
be libelous it cannot be made the basis for an action for 
damages. In order to determine this question it is neces- 
sary to consider the functions of the tribunal before which | 
plaintifi’s application for a banking charter was pending, 
and the nature of the proceeding therein. Chapter 6, Rev. 
St. 1913, being sections 280-345, inclusive, is a comprehen- 
sive act creating a banking board and establishing rules 
and regulations for the organization of banks, issuance 
of charters thereto, and prescribing genera] regulations for 
the conduct of institutions organized under its provisions. 
Under section 284 a state banking board is created and is 
given general supervision and control of banks and bank- 
ing within the state, and it is specifically provided that no 
person, or persons, shall be permitted to engage in or 
transact a banking business save corporations having com- 
plied with the provisions of the statute; provision being 
made to exempt from the operation of the act banks organ- 
ized under the laws of the United States. By section 290 it 
is made unlawful for any person or corporation to conduct 
a bank or to engage in or transact a banking business with- 
out first procuring a charter from the banking board. Sec- 
tion 295 provides that after the examination and approval 
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of certain statements required to be filed the banking 
board, “if, upon investigation, it shall be satisfied that the 
parties requesting said charters are parties of integrity 
and responsibility, shall * * * issue to said corporation the 
certificate provided for.” The banking board is charged 
with the duty of making an investigation as to the integ- 
rity and responsibility of parties applying for a charter to 
do a banking business. Under this provision of the statute 
the integrity and responsibility of plaintiff were directly 
involved in the proceeding. After inquiry it was the duty 
of the board to determine the integrity and responsibility 
of the applicant. In this it was exercising quasi-judicial 
powers. 

“When the law commits to any officer the duty of look- 
ing into facts and acting upon them, not in a way which 
it specifically directs, but after a discretion in its nature 
judicial, the function is quasi-judicial.” Mitchell v. Clay 
County, 69 Neb. 779. On rehearing the judgment wherein 
this rule was announced was set aside, but the rule of law 
was not changed. See, also, Mathews v. Hedlund, 82 Neb. 
825, and cases cited; State v. Morchead, 99 Neb. 146. 

The integrity and responsibility of plaintiff being mat- 
ters of pertinent inquiry by the banking board, the issues 
raised by defendant’s protest were relevant and material to 
the inquiry. : 

But plaintiff asserts that defendant is not protected by 
the rule of absolute privilege because his rights and in- 
terests were not directly involved in the matters before 
the banking board, In Flynn v. Boglarsky, 164 Mich. 513, 
32 L. R. A. n. s. 740, defendants caused to be signed and 
presented to a police justice a petition requesting that the 
plaintiff and his wife be required to vacate the premises 
where they resided on the ground that they were disturbers 
of the peace, quarrelsome, and a general nuisance. The 
court held that, as the matier stated in the petition was 
pertinent and material to a matter in which the justice 
had jurisdiction, the statements it contained were abso- 
lutely privileged in so far as the proceeding before the 
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justice was concerned. And in Reycraft v. McDonald, 
194 Mich. 500, we find the following language: 

“Statements made by defendant to the judge of pro- 
bate, no one else being present, in instituting proceedings 
to have plaintiff’s sanity judicially determined under Act 
No. 100, Pub. Acts 1909 (1 Comp. Laws 1915, sec. 1325), 
were absolutely privileged and cannot be made the basis 
of an action for slander, notwithstanding defendant did 
not belong to any of the classes of persons authorized by 
said act to bring such proceedings.” 

But defendant’s right to invoke the rule of absolute 
privilege may be placed on another ground. He had the 
right to appear before the banking board and protest 
against the issuance of the charter sought by plaintiff and 
his associates; and, if defendant’s protest had been over- 
ruled, he might have prosecuted error to the district court. 
Rey. St. 1913, sec. 8175; State v. Morehead, 101 Neb. 37. 
This being true, it would be paradoxical to hold that he 
was merely an interloper, a stranger to the proceedings, 
and therefore denied the privileges and immunities 
granted a party litigant. Appellant lays stress upon the 
admitted fact that in publishing the libel defendant was 
actuated by malice, hatred, and ill will. However, thiy 
court is committed to the rule that, in judicial proceed- 
ings, the test of privilege is not the motive of the libelant 
- but the relevancy and materiality of the matter published. 

Adopting the language of the supreme court of Idaho, 
this court has said: 

“Whatever a litigant may properly plead as a cause of 
action or ground of defense as relevant or material to the 
issue, he may plead with or without malice, and in such 
case the intent with which he pleaded the same cannot 
be inquired into or become an issue in an action for libel.” 
Simon v. London Guarantee & Accident Co., 104 Neb. 524. 
See, also, Carpenter v. Grimes Pass Placer Mining Co., 19 
Tdaho, 384, and authorities there cited. 

The demurrer was properly sustained, and the judgment 
of the district court is AFFIRMED. 
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THOMAS R, PHILIPS, APPELLEE, V. ELLA S. Bossune, 
APPELLANT. 


Finep JuNE 12, 1922. No. 22079. 


Landlord and Tenant: Lease: Proor or VaLurg. In a suit by the 
lessee of a farm to recover damages from the lessor for wrongfully 
withholding possession thereof, plaintiff was permitted to prove 
the number of acres planted to crop, the yield per acre, the price 
at which the product was sold, and the approximate cost of produc- 
tion. With this testimony and a showing of the rent reserved as 
a basis, witnesses were permitted to testify as to the value of tl:e 
lease. Held error. 


APPEAL from the district court for Gosper county: 
RALPH D. Brown, Jupen. ' Reversed. 


O. EH. Bozarth and Cook & Cook, for appellant. 
HE. T. Grunden and Stewart, Perry & Stewart, contra. 


. Heard before Morrissey, C. J., Lerron, DEAN, ALDRICH 
and Day, JJ. 


Morrissey, C. J. 

In January, 1919, and prior thereto, defendant owned a 
farm of 640 acres in Gosper county, Nebraska. Plaintiff 
alleges that at that time and for many years prior thereto, 
he was a capable and experienced tenant farmer and was 
possessed of the necessary equipment for the operation of 
such a farm as defendant owned; and that in the month of 
January, 1919, the exact date not being given, certain ne- 
gotiations were entered into between plaintiff and defend- 
ant in relation to defendant’s farm. The language of the 
petition is such that it appears to allege that these negoti- 
ations constituted an agreement between plaintiff and de- 
fendant whereby defendant was, at a future date, to enter 
into a lease of the farm for the remainder of the year 1919, 
and to also allege that then and there defendant leased the 
farm to plaintiff for the remainder of the year 1919. It is. 
alleged that during these negotiations the terms and condi-. 
tion of the lease were reduced to writing in the form of 
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memorandum which was not signed by either party. Al- 
though the allegations of the petition are uncertain, the 
cause appears to have been presented by plaintiff on the 
theory that defendant actually entered into an oral lease 
of the premises, and defendant so shaped her defense as to 
meet that theory. In the petition it is specifically alleged : 

“That the value of the lease for the year 1919, aforesaid, 
and the value of the possession of said land for the year 
1919, under the terms and conditions as heretofore set 
forth, had defendant executed said lease and permitted 
plaintiff to enter possession thereof on the first day of 
March, 1919, to plaintiff was not less than six thousand 
($6,000) dollars, all of which defendant well knew at the 
time that she wickedly and unlawfully refused to execute 
the same and refused to permit plaintiff to enter into the 
possession of said premises. 

“That, by reason of the said false and fraudulent repre- 
sentations and by reason of defendant’s refusal to execute 
said lease and her refusal to permit plaintiff to enter into 
the possession of said land, plaintiff has sustained dam- 
ages in the aggregate sum of six thousand ($6,000) dol- 
lars.” 

There is a further allegation which alleges that because 
of his failure to get possession of the farm plaintiff was 
deprived of an opportunity to use his farm equipment and 
was compelled to sell the same at a great sacrifice, to wit, 
$3,000. 

The answer in general terms is a general denial, but spe- 
cifically sets out what defendant alleges were the circum- 
stances and conditions under which plaintiff and defend- 
ant met and discussed the leasing of the farm, and th 
writing of the unsigned memorandum. It denies that any 
lease was made between the parties, and alleges that their 
conversation was simply an agreement that, if defendant, 
upon reflection, concluded to rent the farm to plaintiff, 
she would at a future date meet him at her attorney’s office 
in Elwood, where a lease would be executed; that de- 
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fendant later concluded not to lease the premises to plain- 
tiff and gave him timely notice of her conclusion. 

Plaintiff offered no proof of the value of the lease at the 
time it is alleged to have been made, or of its value at the 
time it is alleged to have been breached. The defendant 
offered proof which conclusively shows that it was then 
worth nothing in excess of the rent reserved. Therefore, 
on this cause of action, plaintiff could recover no more 
than nominal damages. 

Plaintiff contends that the allegations of the petition 
are sufficient to differentiate this case from Herpolsheimer 
v. Christopher, 76 Neb. 352, and Shutt v. Lockner, 77 Neb. 
397, and that the rule governing the measure of damages 
announced in these cases does not apply. In the brief it is 
frankly stated that, if “plaintiff had not pleaded that he 
had informed defendant of the use to which he expected 
to put this farm and of facts which acquainted the de- 
fendant with the value of the occupancy of the place to 
the plaintiff, then these cases would be in point.’”’ The pub- 
lished opinions in the cases mentioned do not set out at 
length the petitions, but the transcripts, forming a part of 
the records of this court, are before us, and the petition 
in Herpolsheimer v. Christopher, 76 Neb. 352, sets out at 
great length and with much detail every element of spe- 
cial damage that is here pleaded, and that has any proof 
to sustain it. No proof was offered as to any loss suffered 
by the sale of plaintiff’s farm equipment, or the sum earned 
by plaintiff in the business in which he engaged during the 
term covered by the alleged lease. Indeed, the only proof 
worthy of mention to support a claim of special damages 
is that relating to the crop produced on defendant’s farm 
during the year covered by the alleged lease. Over objec- 
tion, plaintiff was permitted to prove the number of acres: 
planted to crop, the yield per acre, and the price at which 
the product was sold, and he showed by expert testimony 
the approximate cost of producing the crop. Based or 
this showing, witnesses testified to the value of the alleged 
lease. On this testimony, and this alone, the verdict of the 
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jury appears to rest. Apparently the jury arrived at the 
amount of recovery by ascertaining the total value of the 
crop produced and deducting therefrom the cost of pro- 
duction, and the rent reserved. This is not the proper 
measure of damages. In Shutt v. Lockner, TT Neb. 397, 
this court had occasion. to. consider a somewhat similar 
question. The product in that instance was hay which had 
been harvested and its market value determined before the 
cause was tried. The plaintiff in that case insisted that 
the profits were definite, certain, and recoverable as dam- 
ages. In its discussion of the subject the court pointed 
out that the cause of action arose when the contract was 
breached, and said: 

‘Had the action been commenced and tried at that time, 
the amount of hay which the land would produce, the mar- 
ket value of the hay when harvested, and other elements 
which would enter into the question of whether the plain- 
tiffs would profit or lose from their venture were matters 
of conjecture and speculation. Clearly no rule of law ad- 
ministered by our courts would allow damages to be pred- 
icated on opinions that might be formed relating to these 
questions. The fact that these questions had been de- 
termined by lapse of time when the case was tried does 
not in the least change the rule of law as to the evidence 
admissiblé to establish the plaintiff’s damage.” 

Applying the foregoing reasoning to this record, it is 
clear that the court erred in admitting the testimony men- 
tioned. Other errors are assigned, but we do not deem it 
necessary to discuss them, as they are not likely to again oc- 
cur. The cause is reversed, with leave to parties to file 
such new pleadings as may seem proper for a retrial of the 
cause upon its merits. 

REVERSED AND REMANDED. 
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IN RE ESTATE OF GEORGE ISAAC. 
GEORGE R. ISAAC, EXECUTOR, APPELLEE, V. CHARLES F. 
VINSON, ADMINISTRATOR, APPELLANT. 


FILep JUNE 12, 1922. No. 22086. 


1. Appeal: Fryar Orper. An order of a county court appointing 
a guardian ad litem in proceedings for the probate of a will is not 
a final order from which an appeal can be taken before final 
decree. 


2. Insane Persons: GuaRDIAN AD LITEM: APPOINTMENT: REVIEW. 
Where a county court has jurisdiction of proceedings to probate a 
will, it has jurisdiction to appoint a guardian ad litem for an in- 
fant or incompetent who is interested in the proceedings, but such 
appointment, if erroneously made, may be challenged upon an 
appeal from the final decree, and may be subject fo reversal by a 
reviewing court. 


: 4 In order to justify the appointment of 
a guardian ad litem for a defendant on the ground of incompe- 
tency, such incompetency must be alleged, the court should be 
satisfied from the proofs that such a oteine exists, and a finding. 
to that effect should be made. 


Review. Where the only ground al-- 
leged in a petition for the appointment of a guardian ad litem is 
that a petition was on file in the county court praying for the ap- 
pointment of a general guardian, and no notice was given to the 
proposed ward of the application, and no evidence was taken as to 
the fact of incompetency, and no finding made that the proposed 
ward was incompetent, an order appointing a guardian ad litem 
was erroneous, and may be reviewed upon an appeal from the final 
decree. 

5. : : : Wits: ELecrion: Revmw. A pur- 
ported election to renounce the provisions of a will by the ward, 
and an election to take under the statute of descent, filed by a 
guardian so appointed, may also be reviewed after final decree, 
and may be set aside if the guardian ad litem was erroneously 
appointed. 


6. Evidence: Presumption. A presumption may not be used to 
nullify facts shown by a judicial record. 
7, Imsane Persons: GUARDIAN AD Lirem: APPOINTMENT: PRESUMP- 


qion. A presumption that the appointment of a guardian ad litem 
was regular and was based upon sufficient allegations and proof 
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will not be indulged in, where the record recites the actual facts 
and establishes the insufficiency of the proceedings. 


AppraL from the district ‘court for Lancaster county: 
Wiciarp E. Stewart, Juper. Affirmed. 


Claude S. Wilson, Albert 8S. Johnston, John J. Ledwith 
and John H. Barry, for appellant. 


Burkett, Wilson, Brown & Wilson, contra. 


Heard before Morrissey, C. J., LETTON, Rost, DEAN, 
ALDRICH, Day and FLANSBURG, JJ. 


LETION, J. 

The county court of Lancaster county entered a final or- 
der and decree of distribution in the matter of the estate 
of George Isaac, deceased. An appeal was taken to the 
district court, the decree of the county court was reversed, 
and an order of distribution was made in that court mate- 
rially different from that of the lower court. From the 
decree of the district court this appeal is taken. 

George Isaac died in December, 1917, leaving surviving 
him his widow, Lucy Isaac, or Lucy P. Isaac, as she is 
termed in some of the proceedings, and one son, George R. 
Isaac. He left a will whereby he devised a life estate in 
all his property to his wife, with remainder to his son, 
George R. Isaac. Notice of proceedings for the probate 
of the will was duly given. A hearing was had on Febru- 
ary 14, 1918. On the same day there was filed a petition 
for the appointment of a guardian ad litem for Lucy Isaac. 
This was signed “George R. Isaac, by Harlan A. Bryant, 
his attorney.” The authority of Bryant to file this petition 
is challenged by Isaac, and the petition is also attacked 
ag not alleging facts sufficient to give the court jurisdic- 
tion to appoint a guardian ad litem. On the same day an 
order was made on this petition, appointing John J. Led- 
with guardian ad litem, who accepted the appointment, 
entered his voluntary appearance in the proceedings, and 
filed formal objections to the probate of the will. On the 
same day, after a hearing, the will was probated. A few 
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days afterwards Mr. Ledwith, as guardian ad litem, filed 
a paper alleging the incompetency of Lucy Isaac, her re- 
fusal to accept the provisions of the will, and her election 
to take under the statute of descent and distribution. 

Lucy Isaac died before the final settlement of the estate 
of George Isaac in the county court. When the decree of 
distribution came to be made, the county court considered 
that, having, by her guardian ad litem, elected to renounce 
the provisions of the will, Lucy Isaac was entitled to one- 
half of the estate and George R. Isaac the other half, and 
entered a decree accordingly. On appeal to the district 
court this decree was reversed, and the whole estate 
awarded to George R. Isaac. This is an appeal from the 
latier decree. ; 

The question involved is whether the devisees of Lucy 
Isaac shall take one-half of the estate, or whether the son, 
George R. Isaac, shall take the whole estate as remainder- 
man. 

George R. Isaac, the appellee, contends that Lucy Isaac 
was not incompetent; that the petition for the appoint- 
ment of a guardian ad litem was insufficient; that no no- 
tice was given and no hearing had on the question of in- 
competency; that the order of appointment is void on its 
face; that the guardian ad litem had no authority to make 
the purported election for the widow who was sane at that 
time. 

On November 5, 1917, an application had been filed in 
the county court by William A. Newsham, her son, alleging 
that Lucy Isaac was incompetent, and asking for the ap- 
pointment of a guardian for her person and estate. Lucy 
Isaac filed objections to the petition, denying her incompe- 
tency, but no hearing had been had on the issues thus 
raised at the time of the appointment of the guardian ad 
litem. The only ground alleged in the petition for the ap- 
pointment of the guardian ad litem is as follows: “That 
there is also on file in this court a petition praying for the 
appointment of a guardian of the person and estate of 
Lucy Isaac, wife of the said George Isaac, deceased, for the 
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reason that she is old, infirm and mentally incompetent to 
care for and manage her estate.” 

The mere fact that such a petition had been filed in an- 
other proceeding did not authorize the appointment of a 
guardian ad litem in this proceeding, and the order of ap- 
appointment was erroneous. To justify such an appoint- 
ment, which may have the effect to deprive a person of the 
control of litigation in which his interests may be largely 
involved, the fact of incompetency should be specifically 
alleged, and the court should be satisfied from the proofs 
that the status of incompetency actually exists at the time 
the appointment is made. A finding of incompetency should 
be made. Patton v. Furthmicr, 16 Kan. 29; Spencer v. 
Popham, 5 Redf. Sur. (N. Y.) 425; Patton v. Taylor, 144 
Ark. 254; Ba parte Trice, 53 Ala. 546. The court did not 
find that Lucy Isaac was incompetent, but merely found 
that a petition had previously been filed in that court for 
the appointment of a general guardian for her, on the 
ground of mental incompetency. This was insufficient 
ground for the appointment. 

It is shown that, upon a subsequent decree in such pro- 
ceedings appointing a general guardian, a supersedeas was 
filed and an appeal taken. While the appeal was pending, 
Lucy Isaac died, and the proceedings were dismissed, so 
that she was never in fact under guardianship. A great 
deal of testimony was taken in the district court in the 
case at bar, as to whether she was ever in fact incompetent. 
That court found that she was sane, and the evidence, 
though in sharp conflict, is sufficient to support the finding. 

It is asserted that the order appointing the guardian ad 
litem was a final order, and therefore, not having been ap- 
pealed from, it may not be attacked. Such an order does 
not fall within the statutory definition of a final order. Rev. 
St. 1913; sec. 8176; In re Hathaway, 111 Cal. 270. It is 
merely an incident in the proceedings, and of itself affects 
no substantial right, although such rights may be affected 
by subsequent action, or omission to act, by the appointee. 
The authority of the appointee to act may be challenged 
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at the time of the final hearing, and may be reviewed in an 
appellate court. 

It is insisted that George R. Isaac is estopped from com- 
plaining of this appointment, since it was made on his peti- 
tion, and he was present and assenting to the order when it 
was made. He denies this. The evidence is conflicting, 
but there is sufficient to sustain the finding of the district 
court on this point. 

Appellant argues: “The effect of appointing a guardian 
ad litem as to the fact upon which the appointment is based 
is, like any other judgment of a court, conclusive proof of 
the facts upon which the judgment is based.” And also 
says: “The appointment of a guardian ad litem to appear 
and answer for the respondent necessarily presupposes that 
in a previous stage of the case her mental condition and 
capacity had been inquired into and the fact of her insanity 
during the pendency of the suit duly ascertained and adju- 
dicated”—quoting from Little v. Little, 13 Gray (Mass.) 
264. But where the record itself discloses that no allega- 
tion of incompetency was made in the petition, that no no- 
tice was given to the alleged incompetent, that no hearing 
on the question took place, and no finding of incompetency 
was ever made, the appointment cannot presuppose such 
an ascertainment and adjudication. A presumption can- 
not be used to nullify facts shown by a judicial record. 

We find no error in the decree of the district court, and it 
is, therefore, 

AFFIRMED. 


Roy E. FISHER ET AL., APPELLANTS, VY. BOARD OF REGENTS OF 
THE UNIVERSITY OF NEBRASKA, APPELLEE. 


Firrep JUNE 12, 1922. No. 21769. 


1. Constitutional Law: Hoc-Cuotera Serum Act. The legislative 
act requiring the board of regents of the University of Nebraska 
to establish and operate a plant for the manufacture of hog- 
cholera serum and to cistribute the product to farmers and swine- 
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growers at the actual cost of production is not void as class or 
special legislation inhibited by the state or federal Constitution. 
Laws 1911, ch. 139. 


: : INcIDENTAL BENEFITS To INDIVIDUALS. Incidental 
or unavoidable benefits to an individual or a class do not neces- 
sarily invalidate legislation enacted in the exercise of the police 
power for the benefit of the public. 


i : CuassivicaTion. The classification “farmers 
and swine-growers” is not unreasonable for the purposes of legisla- 
tion to protect the food supply of pork by manufacturing and dis- 
tributing hog-cholera serum at a state institution. 


Taxation: OsgrecTs. The raising of public funds to protect the 
food supply of pork by manufacturing and distributing hog-cholera 
serum at a state institution is within the taxing power of the state. 


Animals: PROTECTION AGAINST DisEasSEs. In the exercise of police 
power the state may create agencies and provide means for scien- 
tific research on behalf of the public in an effort to aid in the pro- 
duction and preservation of food, and to that end may make expert- 
ments and manufacture and distribute remedies for the purpose of 
eradicating diseases among domestic animals. 


: The exercise of police power to prevent the de- 
‘struction of animal food at the source of supply does not neces- 
sarily await commercial enterprise or initiative prompted by pe- 
cuniary gain. 


Constitutional Law: Statutes: ANNULMENT. If an unrepealed 
act of the legislature was valid when passed, the burden is on a 
person who pleads its unconstitutionality under subsequent condi- 
tions to prove the facts showing the process of annulment. 


UNIVERSITY: EXTENSION OF ACTIVITIES. The Constitution 
of 1875, by adopting the University of Nebraska as a state institu- 
tion under a charter declaring a purpose “to afford to the inhabi- 
tants of this state the means of acquiring a thorough knowledge 
of the various branches of literature, science and the arts,” and by 
vesting its general government in a board of regents under the di- 
rection of the legislature, did not prohibit the latter from imposing 
new and additional duties on the regents or from requiring them 
to establish and conduct a plant for the manufacture and distribu- 
tion of hog-cholera serum. 


APPEAL from the district court for Lancaster county: 


FREDERICK E. SHEPHERD, JUDGE. Affirmed. 
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T. F. A, Williams, Clark Jeary and Cosgrave € Camp- 
bell, for appellants. 


Clarence A. Davis, Attorney General, and Peterson & De- 
voce, contra. 

Heard before Morrissey, C. J., Day, DEAN, FLANSBURG 
and Ross, JJ. 


Ross, J. 

This is a suit for an injunction to prevent the board of 
regents of the University of Nebraska, defendant, from 
manufacturing, buying or selling hog-cholera serum and 
from expending public money for those purposes. Plaintiff 
is a resident taxpayer of Lancaster county, Nebraska, and 
is engaged in buying, selling and raising hogs. Defendant 
is operating a hog-cholera serum plant at the state agricul- 
tural college under authority of a legislative act declaring: 

“Section 1. There shall be established by the board of 
regents of the state university a plant for the production 
and preparation of the hog-cholera serum discovered by the 
biochemic division of the bureau of animal industry, Wash- 
ington, D. C. Said plant shall be under the regulation 
and control of the board of regents of the Nebraska State 
University. 

“Section 2. The department of animal pathology of the 
state university shall carry on the production and prepara- 
tion of said serum under the provisions of this act and 
shall deliver to the Nebraska state veterinarian, or his au- 
thorized deputies, said serum at the actual cost of produc- 
tion for so much of the serum as shall be used and applied 
under the direct supervision of the state veterinarian or his 
deputies. Said department shall also distribute said serum 
to farmers and swine-growers, residents of Nebraska, at the 
actual cost of its production.” Laws 1911, ch. 139. 

The act contained an appropriation of $15,000 for build- 
ings, plant, equipment and expenses of operation, mainte- 
nance and distribution. 

The petition contains allegations to the effect that the 
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act of the legislature is unconstitutional and void, that de- 
fendant is illegally operating a hog-cholera serum plant 
with public funds and is distributing serum at cost in com- 
petition with private enterprises and is going beyond the 
scope of the act itself in buying and selling serum produced 
by private manufacturers. 

By petition in intervention Otto E. Lindburg, a veter- 
inarian engaged in buying and selling hog-cholera serum 
for profit, also applied for au injunction on the grounds 
pleaded by plaintiff. Ph 

By formal answers defendant,.among other things, justi- 
fied the act of 1911 and the work ‘done under it as valid 
exercises of police power. Upon a trial of the case the 
district court upheld the act and the conduct of defendant 
generally, but enjoined it from purchasing for resale hog- 
cholera serum not manufactured at the state agricultural 
college. Plaintiff and intervener have appealed. 

The legislative act is first assailed as class or special leg- 
islation violating both the federal and the state Consti- 
tutions. The reasoning takes this form: In requiring the 
manufacture of hog-cholera serum at public expense and 
in limiting the distribution to “farmers and swine-grow- 
ers, residents of Nebraska, at the actual cost of its produc- 
tion,” the legislature violated the fourteenth amendment 
to the federal Constitution, providing that “No state shal! 
make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall 
any state deprive any person of life, liberty, or property, | 
without due process of law; nor deny any person within its 
jurisdiction the equal protection of the laws;” and also 
section 15, article III of the Nebraska Constitution, pro- 
viding that “The legislature shall not pass local or special 
laws * * * granting to any corporation, association, or indi- 
vidual, any special or exclusive privileges, immunity, or 
franchise whatever.” In this connection it is argued that 
licensed veterinarians, for instance, who buy, sell and use 
hog-cholera serum for profit, are denied the benefits and 
privileges inuring under the act to the special class limited 
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to “farmers and swine-growers.” 

There was no petty motive or unlawful class privilege 
to account for'this legislation when it was enacted in 1911. 
The ravages of hog-cholera had amounted to a public 
calamity and the losses therefrom were topics of current 
history. A serum had recently been discovered through re- 
searches and experiments by governmental agencies. It 
was to give the public the benefit of the discovery that the 
act was passed. Society as a whole was interested. The 
quantity, quality and price of hogs were unavoidably af- 
fected by cholera and the results extended directly or in- 
directly to every individual consumer of foods containing 
pork. Both the disease and the remedy were subjects of 
grave public concern. They affected one of the chief in- 
dustries of the state. Protecting the sources of food sup- 
plies is a legitimate function of government. The supreme 
aim of the legislature was the welfare of the public as a 
whole and not class or special legislation limited to the 
expenditure of public funds for the individual benefit of 
“farmers and swine-growers.” These producers were 
named in the act because they were at the source of the 
animal food supply, where the remedy for hog-cholera 
could be applied. A veterinarian, as such, is not a farmer 
or a swine-grower. He may be put in a different class for 
purposes of legislation like this. If he engages in farming 
or swine-growing, hog-cholera serum will be available to 
him on the terms open to farmers and swine-growers. For 
the great purpose of exercising the police power for the 
benefit of the public at large a reasonable classification is 
essential. Incidental or unavoidable benefits to an indi- 
vidual or a class do not necessarily invalidate legislation 
enacted in the exercise of the police power for the benefit 
of the public. There is no convincing reason for condemn- 
ing “farmers and swine-growers” as a Classification for the 
purposes of legislation to protect the food supply of pork 
by manufacturing and distributing hog-cholera serum at a 
state institution. The raising of public funds for the pur- 
poses outlined is within the taxing power of the state. State 
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v. Miller, 104 Neb. 888. 

Another argument is based on the proposition that the 
legislature is without power to require the state to estab- 
lish and conduct at public expense a manufacturing enter- 
prise, because the police power is limited to regulation and 
control. The point does not seem to be well taken. In the 
exercise of police power the state may create agencies and 
provide means for scientific research on behalf of the public 
in an effort to aid in the production and preservation of 
food and to that end may make experiments and may manu- 
facture and distribute remedies for the purpose of eradi- 
cating diseases among domestic animals. The exercise of 
governmental power to prevent the destruction of animal 
food at the source of supply does not necessarily await com- 
mercial enterprise or tnitiative prompted by pecuniary 
gain. The act in controversy was passed in 1911. It does 
. hot appear that the legislation then interfered with any 
right of plaintiff or intervener or that hog-cholera serum 
was then an article of commerce. For anything appearing 
ir. the record the act was valid when passed. If plaintiff 
and intervener have since been deprived of any constitu- 
tional right by operation of the act under new conditions, 
the burden is on them to prove the circumstances resulting 
in their unhappy plight. The findings of the trial court are 
not sufficient for that purpose and the evidence adduced be- 
low has not been presented here. Ifa valid, unrepealed act 
of the legislature vanishes from the written law by oper- 
ation of the Constitution and changed conditions, the facts 
showing the process of annulment must be free from doubt. 
If the expenditure of public money legally appropriated by 
the legislature for public purposes becomes unlawful by 
constitutional limitations and new circumstances, disburs- 
ing officers of the government should have some definite 
means of learning when and how the statute disappears 
and the use of the money appropriated becomes unlawful. 
On this phase of the case there is nothing in the record to 
establish the invalidity of the act of 1911. 

The most formidable argument is directed to the propo- 
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sition that the board of regents of the University of Ne- 
braska is limited fundamentally to educational duties, and 
that therefore the lawmakers cannot require it to engage 
in the business of manufacturing and distributing hog- 
cholera serum as an article of commerce. On this point the 
legislative and constitutional provisions relating to the 
University of Nebraska are reviewed. The charter was 
adopted by statute in 1869. The general government was 
vested ina board of regents. The charter declared: 

“The object of such institution shall be to afford to the 
inhabitants of this state the means of acquiring a thorough 
knowledge of the various branches of literature, science 
and the arts.” Laws 1869, p. 172, sec. 2. 

It is insisted that the University of Nebraska, the pur- 
poses thus defined by its charter and the early laws en- 
acted with a view to carrying out those purposes were 
adopted by the Constitution of 1875 and became parts of 
the supreme law, binding alike on the legislature, the 
board of regents and the courts. The Constitution of 
1875 provided: 

“The general government of the University of Nebraska 
shall, under direction of the legislature, be vested in 
board of six regents to be styled the Board of Regents of 
the University of Nebraska, who shall be elected by the 
electors of the state at large, and their term of office, ex- 
cept those chosen at the first election as hereinafter pro- 
vided, shall be six years. Their duties and powers shal] 
be prescribed by law; and they shall receive no compensa- 
tion, but may be reimbursed their actual expenses incurred 
in the discharge of their duties.” Article VITI, sec. 10. 

The attorney who presented at the bar this phase of the 
limitations on legislative power pointed to the provision 
requiring regents to serve without pecuniary compensa- 
tion and emphasized the reasons for a governing board 
composed of public spirited members prompted by an un- 
selfish interest in higher education, uninfluenced by pe- 
cuniary considerations. He confidently predicted that 
this wise purpose of the Constitution will be defeated, if 
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regents are subjected personally to irritating contentions 
arising from commercial rivalry with private enterprises. 
In addition to the usual incentives to advocacy his argn- 
ment was animated by his love for the University of Ne- 
braska as an educationa] institution and also by his pride in 
his elma mater. 

The question, however, is not one of policy or wisdom, 
but of legislative power. The only limitations thereon are 
those imposed by the Constitution. When the Constitution 
of 1875 was adopted, all former constitutional and statu- 
tory provisions were subject to its terms. That instru- 
ment declares that the general government of the Univer- 
sity of Nebraska shall, under the direction of the legisla- 
ture, be vested in a board of six regents, and that their 
duties and powers shall be prescribed by law. Affording 
“the means of acquiring a thorough knowledge of the vari- 
ous branches of literature, science and the arts” is not now 
the limit of its purposes, powers or activities. It has long 
since passed the stage of scholastic instruction and in ad- 
dition, is conducting practical experiments and applying 
knowledge for the benefit of the public, and incidentally 
aiding individuals, professions and industries. A constitu- 
tional provision prohibiting the legislature from authoriz- 
ing the operation of a hog-cholera serum plant at the state 
agricultural college or from imposing new duties on the 
board of regents has not been pointed out or found. The 
court is committed to the opinion that new purposes may 
be added by the legislature to those enumerated in the 
original charter of the University of Nebraska and that 
new duties may be imposed upon the regents. State v. 
Whitmore, 85 Neb. 566; Union Stock Yards Co. v. Ne- 
braska State Railway Commission, 103 Neb. 224. 

AFFIRMED. 
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Jay Burns BAKING COMPANY ET AL., APPELLANTS, V. 


SAMUEL R. MCKELVIE, GOVERNOR OF THE STATE OF 
NEBRASKA, ET AL., APPELLEES. 


Firep JUNE 12,1922. No. 22452. 


Weights and Measures: L&cis~tativE Power. The legislature in 
the exercise of police power may establish reasonable minimum 
and maximum standards of weights for loaves of bread. 


Constitutional Law: PoLice PowErR. The legislature is presumed 
to act with full knowledge of all facts essential to valid legisla- 
tion, when it adopts a regulation in the exercise of police power. 
BurveEN OF Proor. If plaintiffs assail legislation as unrea- 
sonable, the burden is on them to prove every fact essential to a 
determination of that issue in their favor. 


Food: WEIGHTS FOR BREAD: REGULATIONS. The use of wax-paper 
or other means to retard evaporation of moisture in bread may be 
required for the purpose of keeping it in a good state of preserva 
tion for 24 hours as an incidental result of a police regulation es- 
tablishing standards of minimum and maximum weights for loaves 
of bread. 


Constitutional Law: Poricke Power. The exercise of police power 
for the public welfare may inconvenience individuals, increase 
their labgr, and decrease the value of their property. 


Evidence: WeErcHTs ror BreaD: Trsts. Tests to prove the un- 
reasonableness 2f a tolerance of two ounces to the pound in excess 
of standards of weights for loaves of bread for 24 hours after it is 
baked, as not allowing a sufficient margin for loss of weight by 
e-aporation of moisture, are not conclusive, in absence of proof 
that reasonable precautions were taken to retard evaporation by 
the use of wax-paper for wrappers or by other means. 


Constitutional Law: Fixinc WEIGHTS ror BrREAp. Standard mini- 
mum and maximum weights for loaves of bread of one-half pound, 
one pound, one and one-half pounds, and exact multiples of one 
pound, with a tolerance of two ounces to the pound in excess 92f 
standard maximum weights, held not shown to be void as unrea- 
sonable, or as discriminatory, or as depriving plaintiffs of th: 
equal protection of the laws. 


APPEAL from the district court for Lancaster county: 


WILLIAM M. Morning, Jupep. Affirmed. 
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Montgomery, Hall & Young, for appellants. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. 


Heard before Morrisszy, C. J., Lerron, DEAN, Rose, 
ALDRICH, Day and FLANSBURG, JJ. 


Rose, J. 

This is a suit for an injunction to prevent the enforce- 
ment of the legislative act of 1921, providing: ‘Every loaf 
of bread, made or procured for the purpose of sale, sold, 
exposed or offered for sale in the state of Nebraska, shall 
be the following weights, avoirdupois: One-half pound, 
one pound, one and one-half pounds, and also in exact mul- 
tiples of one pound, and of no other weights.” Laws 1921, 
ch. 2. A rate of two ounces to the pound, and no more, in 
excess of the maximum standard weights is tolerated by 
the act. Unreasonableness of the regulation or impossi- 
bility of complying with the standards fixed by the legis- 
lature is the principal plea for an injunction. 

The Jay Burns Baking Company, plaintiff, is a Nebraska 
corporation with a capital stock of $252,000. It manufac- 
tures bread for.commercial purposes in Omaha and dis- 
tributes its products in Nebraska and surrounding states. 
Its annual output of bread is estimated at 10,000,000 
pounds, valued at $1,000,000. The other plaintiffs are en- 
gaged in the same enterprise on an extensive scale. Plain- 
tiffs sue for themselves and for others similarly situated. 
The act in question is in the following form: 

“Section 1. It shall be the duty of the department of 
agriculture to enforce all provisions of this act. It shall 
make or cause to be made all necessary examinations and 
shall have authority to promulgate such rules and regula- 
tions as are necessary to promptly and effectively enforee 
‘the provisions of this act. 

“Section 2. Every loaf of bread, made or procured for 
the purpose of sale, sold, exposed or offered for sale in the 
state of Nebraska, shall be the following weights, avoirdu- 
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pois: One-half pound, one pound, one and one-half 
pounds, and also in exact multiples of one pound, and of no 
other weights. Every loaf of bread shall be made of pure 
flour and wholesome ingredients and shall be free from anv 
injurious or deleterious substance. Whenever twin or mul- 

_tiple loaves are baked, the weights herein specified shall 
apply to each unit of the twin or multiple loaf. 

“Section 3. A tolerance at the rate of two ounces per 
pound in excess of the standard weights herein fixed shall 
be allowed, and no more; provided, that the standard 
weights herein prescribed shall be determined by averaging 
the weight of not less than twenty-five loaves of any one 
unit and such average shall not be less than the minimum 
nor more than the maximum prescribed by this act. All 
weights shall be determined on the premises where breail 
is manufactured or baked and shall apply for a period of at 
least twenty-four hours after baking; provided, that bread 
shipped into this state shall be weighed where sold or ex- 
posed for sale. 

“Section 4. Any person, firm or corporation violating 
any of the provisions of this act, shall be punished by a 
fine of not less than ten dollars nor more than one hun- 
dred dollars or by imprisonment in the county jail for not 
more than thirty days; provided, however, that upon the 
second and all subsequent convictions for the violation of 
any of the provisions of this act such offender shall be 
punished by a fine of not less than fifty dollars nor more 
than one hundred dollars, or by imprisonment in the county 
jail for not more than ninety days.” Laws 1921, ch. 2. 

_ The legislation is challenged on the ground that it vio- 
lates the fourteenth amendment to the federal Constitu- 
tion, providing that “No state shall make or enforce any 
law which shall abridge the privileges or immunities of citi- 
zens of the United States; nor shall anv state deprive any 
person of life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction the 
equal protection of the laws;” that it violates section 3, 
article I of the Nebraska Constitution, providing, “No 
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person shall be deprived of life, liberty, or property, with- 
out due process of law;” that it violates section 1 of the 
Nebraska bill of rights, protecting “life, liberty and the 
pursuit of happiness.” 

On the issues raised by the pleadings, plaintiffs took the 
position that, owing to physical conditions, such as hu- 
midity and temperature, and the natural process of evap- 
oration, varying the weight of loaves in the baking pan, in 
the oven, and in storage, the manufacture and distribution 
of bread for commercial purposes on a large scale were im- 
practicable without violating the legislative act and sub- 
jecting the manufacturers, however conscientious and law- 
abiding, to fine and imprisonment, and that therefore th 
regulation was unreasonable, unconstitutional and void. 
On this phase of the case experiments covering consider- 
able periods of time were made. Testimony was adduced 
by both sides at great length. After a full hearing the 
trial court sustained the legislation and dismissed the suit. 
Plaintiffs have appealed. 

The manufacture of bread as an article of commerce is 
of course a legitimate enterprise and those engaged there- 
in are protected in their constitutional rights. At the 
same time bread is a necessity of life in universal use with- 
out regard to poverty or wealth, class or station. Society 
as a whole is interested in the quality, quantity, condition, 
and distribution of the manufactured product. The po- 
lice power of government extends to these subjects for 
the protection of public health and welfare. The loaf is 
the usual form in which the food reaches the consumer. 
The individual purchaser of a day’s supply of bread makes 
too small an investment to justify litigation for the pro- 
tection of his rights, if wronged, but he must have food in 
any event. A standard weight exacted by the state is a 
safeguard against fraud and imposition. 

It is conceded that plaintiffs can comply with the mint- 
mum standards, “one-half pound, one pound,” and “one 
and one-half pounds,” and “exact multiples of one pound,” 
because dough enough to prevent short weights can be 
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used. Plaintiffs admit that legislation fixing a minimum 
weight has been sustained. It is earnestly argued, how- 
ever, that they cannot limit the maximum weights to the 
standards fixed by the legislature with a two-ounce toler- 
ance or margin only, for the reason that natural and un- 
avoidable changes in the weights of loaves, owing to at- 
mospheric conditions at different times and places, ex- 
ceed two ounces to the pound. The maximum is denounced 
by plaintiffs as unreasonable and as not serving any use- 
ful purpose. Attention is directed to the proposition that 
variances in the weight of a loaf at different times are due 
to the evaporation of moisture alone—a natural process 
which does not affect nutriment or take anything of value 
from consumers of bread. The intention of the legisla- 
ture in fixing a maximum is obvious, when the purpose of 
the statute is considered. The legislation goes beyond a 
remedy for short-weight loaves and establishes standards 
of weights for bread to protect the public from fraud and 
imposition. As already stated the standards are one-half 
pound, one pound, one and one-half pounds, and “exact 
multiples of one pound.” It is to prevent a Joaf of one 
standard from being increased in size until it can be 
readily sold for a loaf of a larger standard that a maximum 
weight is fixed. The test is reasonableness. In a former 
opinion this language was used: 

“A police regulation, obviously intended as such, and 
not operating unreasonably beyond the occasions of its 
enactment, is not invalid simply because it may affect in- 
cidentally the exercise of some right guaranteed by the 
Constitution. In all matters within the police power some 
compromise between the exigencies of public health and 
safety and the free exercise of their rights by individuals 
must be reached. The test in such cases is whether the 
regulation in question is a bona fide exercise of the police 
power or an arbitrary and unreasonable interference with 
the rights of individuals under the guise of police regula- 
tion.” In re Anderson, 69 Neb. 686. 

It is shown that water or moisture, subject to evapor- 
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ation, is an element of weight in bread at every stage from 
wheat in the field to the manufactured product in the 
market. This was no mystery to the legislature and a 
margin or tolerance of two ounces to the pound for evan- 
oration in 24 hours after baking was allowed. The pre- 
sumption is that the legislature acted with full knowledge 
of all facts and conditions essential to valid legislation of 
this kind. That department of the government was with- 
out limit in sources of knowledge and in the means of ob- 
taining information. The burden of proving unreason- 
ableness was on plaintiffs. If they are entitled to equitable 
relief, their tests and proofs must establish their plea with- 
out omitting any facts or circumstances essential to the 
determination of the issue in their favor. 

Of course the legislature cannot require bakers to manu- 
facture a product which will retain exactly the same 
amount of moisture for 24 hours in spite of the evaporation 
caused by natural processes operating in varying degrees 
of intensity outside of human power, owing to changing 
conditions in climate, altitude, atmosphere and tempera- 
ture. The statutory margin or tolerance being two ounces 
to the pound, can bakers, for example, make a loaf 18 
ounces in weight that will weigh not less than 16 ounces 
24 hours after it is baked? The tests and proofs on behalf 
of the state tend to show that the regulation is reasonabl: 
and can be observed at all times. It is fairly inferab}e 
from the evidence adduced by plaintiffs that compliance 
with the regulation is practicable most of the time, but 
that tested by their experiments as made, there are periods 
when the operation of natural laws will prevent compli- 
ance with legislative requirements. There are a number of 
reasons, however, why the tests made to prove unreason- 
ableness should not be accepted as conclusive. If correctly 
understood, these tests were made with bread manufac- 
tured in the regular course of business, without any at- 
tempt to change ingredients or processes or to retard evap- 
oration of moisture in loaves by the use of wax-paper or 
other means. There is testimony, however, that the chang- 


‘ 
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ing of ingredients to prevent evaporation would impair 
the quality of the bread and make it unsalable. It ig 2 
well-known commercial custom to wrap loaves of bread in 
paper adapted to that purpose, and the proofs show that 
evaporation and absorption are thus retarded. Containers 
to protect corimodities from atmospheric changes are 
familiar articles in trade and commerce. The act of the 
legislature does not fix prices but leaves bakers free to 
make reasonable charges for bread wrapped in inexpen- 
sive wax-paper for its preservation in transportation and 
in the markets. Perishable fruits, composed principally 
of water, grow in the humid tropics, uniting moisture, 
light, heat, air and other elements of nature in processes 
more wonderful than the baker’s art. Such fruits are trans- - 
ported to the arid north and there distributed to consumers 
in good condition during hot seasons. This result is ac- 
complished by retarding the natural agencies of decay and 
by the care required in the channels of trade and commerce. 
Precautions to retard evaporation of moisture in bread for 
the purpose of keeping it in a good state of preservation 
for 24 hours may be required as an incidental result of 2 
police regulation establishing standards of maximum 
weights for loaves of bread. Palatableness, a quality de- 
manded by the public, is affected by excessive evaporation, 
if food value is not. The exercise of police power for the 
public welfare may inconvenience individuals, increase 
their labor, and decrease the value of their property. The 
. liberty of a citizen to consult his own tastes in selecting a 
lawful vocation and in conducting a legitimate business is 
limited by the obligation which his citizenship imposes 
upon him to respect the right of the public to be protected 
by the police power of the government. The evidence does 
not prove that, if reasonable means or precautions are 
taken by plaintiffs and other bakers to retard evaporation, 
they cannot comply with the act of the legislature, or that 
the regulation is unreasonable. | 

It is further argued that the legislation is not uniform 
in its operation, that it discriminates between resident and 
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nonresident bakers, and deprives plaintiffs of the equal 
protection of the laws. 

This argument is based on provisions that bread of resi- 
dent bakers shall be weighed where manufactured, while 
bread shipped into the state shall be weighed where sold, 
and that tests shall be made by averaging the weight of 
not less than 25 loaves of a unit. In this connection plain- 
tiffs insist that they manufacture bread on a large scale 
where 25 loaves of a unit are available at their bakeries 
for tests, while nonresident bakers, shipping into the state 
bread in quantities less than 25 loaves of a unit, and local 
bakers making less than 25 loaves of a unit at a time, are 
not disturbed by tests. It does not appear that the legis- 
lation goes beyond reasonable classifications for the pur- 
pose of exercising the police power. The law operates uni- 
formly on all of a class and in these respects is valid under 
familiar principles of constitutional law. 

AFFIRMED. 


IN RE ESTATE OF THOMAS F. BARTLETT. 
Cora L. BARTLETT, APPELLANT, V. REBECCA St. ISLE 
LAHR ET AL., APPELLEES. 


Fiep JUNE 12, 1922. No. 21994. 


1. Wills: Revocation sy ImpricaTion. “There is no fixed rule by 
which the revocation of a will may be implied from subsequent 
changes in the condition or circumstances of the testator. Hach 
case must be governed by its own peculiar facts.” Hill v. Hill, 106 
Neb. 17. 


Divorce. Where a wife obtained a divorce sub- 
seaiient to the making of a will in her favor by her husband and 
the decree therein only satisfied the property rights of the parties 
as they existed when the divorce was granted, such decree will not 
operate as a revocation of the will by implication of law. 

: The court will not hold that a will has been re- 
voked by “subsequent changes in the conditions or circumstances 
of the testator” unless the record clearly and unequivocally sup- 
ports the theory of revocation. 


ft 


eo 
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APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Reversed. 


W. T. Thompson and Leonard Ulman, for appellant. 
Faweett & Mockett, contra. 


Heard before Letton, DEAN and FLANSBURG, JJ., DAY 
and Goon, District Judges. 


DEAN, J. 

Thomas F. Bartlett executed his last will and testa- 
ment December 10, 1903, at Lincoln, Nebraska. He died 
July 28, 1919, at Kansas City, Missouri, where he was then 
and had for many years been a legal resident. So far as 
material here, the will reads: “I will and bequeath all my 
wordly effects to my wife, Cora Louise Bartlett.” The 
will was disallowed in the county court and Mrs. Bartlett 
appealed to the district court. . Her suit was there dis- 
missed on the ground that the will “was by implication 
revoked by the testator in his lifetime.” Thereupon she 
appealed to this court. 

A bill of exceptions was not filed. The record before us, 
therefore, upon which our decision must rest, consists of 
the pleadings, the findings of fact and of law, and the 
judgment. The contestants in their brief practically con- 
cede that, if their answer does not state a complete defense 
to Mrs. Bartlett’s cause of action, the judgment of the triak 
court cannot be sustained. They argue: 

“From our view of the case, the motion for a new trial 
without a bill of exceptions only raises one proposition, 
and that is: ‘That the judgment of the court is contrary 
to law.’ The plaintiff’s case now comes down to the ques- 
tion as to whether or not the answer of the defendants 
stated a cause of action.” 

The following material facts are dinelosed 4 in the answer 
of the contestants. September 18, 1916, Bartlett’s wife, 
hereinafter called the proponent, obtained a divorce in 
Jackson county, Missouri, wherein, among other things, 
she was awarded $5,000 alimony, which was subsequently 
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settled for $4,500. She was also awarded $15 additional 
suit money, $100 additional attorney’s fees, the household 
furniture, and additional alimony of $100 a month until 
the court otherwise ordered. 

The contestants further pleaded that in the prayer of 
proponent’s petition for a divorce she asked: 

“That the bonds of matrimony heretofore and now ex- 
isting between the plaintiff and the defendant be forever 
dissolved ; that the defendant be required to pay her a rea- 
sonable amount as temporary alimony, suit money, and for 
support; and that she shall be awarded such sum as ali- 
mony from year to year, or in gross, upon the final deter- 
mination ot this suit, as to the court may seem right and 
just in the premises.” 

It was also pleaded by contestants that Bartlett’s pay- 
ment of temporary alimony, attorney’s fees, suit money and 
monthly payments during the pendency of the suit, and 
his payment to her of $4,500, January 29, 1918, in addi- 
tion to the furniture which was awarded to her, effected a 
complete satisfaction of the decree of divorce. Contestants 
also pleaded that the divorce obtained by proponent was, 
“ton account of the conduct of the defendant towards the 
plaintiff and his indifference towards her.” 

Upon joinder of issues, as we have seen, proponent ob- 
tained a decree of divorce wherein it was decreed by the 
court as pleaded in defendant’s brief: “That the bonds of 
matrimony heretofore contracted between plaintiff and de- 
fendant be and the same are hereby dissolved and for 
naught held and plaintiff forever freed from the obligations 
thereof. It is further ordered by the court that plaintiff 
be and she is hereby allowed ag additional suit money the 
sum of fifteen ($15) dollars; that plaintiff be allowed as 
additional attorney fee the further sum of one hundred 
($100) dollars; that plaintiff be allowed as alimony, furni- 
ture now in possession of plaintiff, the further sum of five 
thousand ($5,000) dollars as alimony and the further 
sum of $100 per month, payable on the 15th day of each 
month, the first payment to be made on October 15, 1916, 
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and a like sum of one hundred ($100) dollars on the 15th 
day of each month thereafter, until the further order of 
this court.” 

It is pleaded too by defendants that, January 29, 1918, 
proponent executed and delivered to Bartlett a satisfaction 
of the divorce decree, which was filed by him in the office 
of the circuit court for Jackson county, Missouri. The re- 
lease so executed by the proponent, as shown by their an- 
swer, inter alia, recites: 

“Tt being the intention of this satisfaction to compro- 
mise and forever discharge and clear of records any and 
all judgments against the defendant for amounts already 
accrued and all amounts to accrue in the future.” 

Defendants further pleaded: 

“The four thousand five hundred ($4,500) dollars so 
paid was in addition to the furniture set aside to Cora 
Louise Bartlett by the court in the decree in her favor for 
a divorce, and in addition to temporary alimony, attor- 
ney’s fees, and monthly payments paid by Thomas F. Bart: 
lett under the order of the court, during the pendency of 
said suit, and after the decree was rendered, and said final 
payment was a full and final settlement of all property 
rights between the parties forever discharging Thomas I, 
Bartlett, of Kansas City, Missouri, his heirs, executors, 
administrators and assigns of and from a certain judgment 
entered in the circuit court for Jackson county, Missouri, 
* * * together with all alimony, attorney’s fees, costs, in- 
terest, and amounts coming due under said judgment.” 

The answer shows that the same release also discharged 
Bartlett from liability for the payment of a certain judg- 
ment in Lancaster county in which, with other persons, 
she claimed an interest. It also appears that for the same 
consideration the proponent filed a disclaimer of any and 
all interest in a certain case then pending and undeter- 
mined in Lancaster county wherein she was adversely in- 
terested as against Bartlett and others. Contestants’ an- 
swer also shows this recital in the release: 

“The object being by this release to compromise, dis- 
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charge and free Thomas F. Bartlett of any and all judg- 
ments, interest, costs and attorney’s fees so that the rec- 
ords will be free and clear against said Thomas F. Bart- 
lett.” 

It is pleaded, among other things, that Bartlett, October 
24, 1917, substituted the name of a sister as beneficiary, in 
the place of proponent, in a certain accident insurance 
policy, and that this act and his changed condition gener- 
ally after his divorce indicated that he “believed that all 
relations between him and his wife were severed, and that 
by said divorce he was fully free from any provisions mad 2 
by him for his said wife by any will or otherwise.” 

Contestants also pleaded that the relations between 
Bartlett and proponent from the time that the petition for 
divorce was filed until the “payment of $4,500 was one of 
continuing hostility and litigation,” and that her conduct 
“clearly indicated that she (proponent) believed at all 
times that it was the intention of her former husband to de- 
stroy all provisions made for her in any will,” and that the 
divorce, and the several payments made in pursuance there- 
of, annulled the marital relations theretofore existing, so 
that when Bartlett died she was not his wife and conse- 
quently at the time of the trial was not his widow. It was 
finally pleaded that the provisions in the will in propo- 
nent’s favor conferred upon her no right, title or benefit 
in his estate, either real or personal, and that as to all of 
his estate Bartlett died intestate. : 

Proponent’s reply denied generally the allegations 
pleaded in the answer, except as to certain formal admis- 
sions respecting the marriage, the divorce, the place and 
date of Bartlett’s death, and the like. It was pleaded that 
she, “by her labors, frugality and thrift helped him to ac- | 
quire and accumulate the estate of which he died seised 
and possessed, and that, * * * shortly prior to the death of 
said testator proponent secured a divorce from her said 
husband on account of the violation of the marriage con- 
tract and obligations by him, her said husband.” She 
further alleged that, in view of Bartlett’s legal residence in 
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Missouri immediately before he died, by the laws of that 
state the will in question was not revoked, nor was it re- 
voked by the laws of Nebraska, and that it was never the 
intention of the testator to revoke his will. 

That the will was legally executed is not questioned by 
the contestants, but they argue that it “has been revoked 
by implication of law” as found by the district court. They 
insist that Bartlett’s settlement with his wife terminated 
their marital relations, and that the will which was exe 
cuted many years before the settlement should not become 
operative at his death. The argument is that Bartlett 
either forgot that there was a will or he believed that the 
divorce proceedings and the settlement revoked the will, 

‘and that he would not knowingly have allowed the will to 
remain in existence under the strained relations that ex- 
isted between himself and his former wife. 

In view of the record and of the law and of the weight 
of authority as announced in the decisions, the argument 
of contestants is not tenable. Section 1295, Rev. St. 1913, 
provides how a will may lawfully be revoked. The section 
reads: 

“No will, nor any part thereof, shall be revoked, unless 
by burning, tearing, canceling, or obliterating the same, 
with the intention of revoking it, by the testator, or by 
some person in his presence and by his direction; or by 
some other will or codicil in writing, executed as prescribed 
in this article; or by some writing signed, attested and sub- 
scribed in the manner provided in this article for the exe- 
cution of a will; excepting only, that nothing contained in 
this section shall prevent the revocation implied by law 
from subsequent changes in the conditions or circum- 
stances of the testator.” 

The statute was first construed by this court in Baacke 
v. Baacke, 50 Neb. 18. The second paragraph of the sylla- 
bus reads: 

“An absolute revocation of a will cannot be implied by 
law from the obtaining of a divorce from the testator by his 
‘wife after the making of the will, the death of one of his 
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children for whom provision was made in the will, and the 
birth of three children to such deceased child, prior to the 
testator’s death.” 

In the body of the opinion at page-22, it is said: 

“While our statute recognizes revocations of wills by im- 
plication of law, it has not undertaken to designate or 
specify what subsequent changes in the condition and cir- . 
cumstances of the testator will produce such revocation, 
but it is for the court to determine from the facts of each 
particular case, under the rules and forms of law, whether 
the testator intended the will to stand notwithstanding the 
changes in his condition and circumstances. * * * No case 
has been cited, nor has the writer been able to find a single 
authority, which holds that a subsequent granting of a di- 
vorce to the wife of a testator, and a settlement of her 
property rights, work a revocation.” 

In Hill v. Hill, 106 Neb. 17, we held: “There is no fixed 
rule by which the revocation of a will may be implied from 
subsequent changes in the condition or circumstances of 
the testator. Each case must be governed by its own pe- 
culiar facts.” In the Hill case these facts appear: 

“Fifteen years elapsed between the date of the execution 
of a will and the death of the testator. The will provided 
that his wife, whose death preceded his by about two years, 
should have as her share of the estate ‘the provisions made 
by law for her.’ In the interim a section of farm land was 
purchased that was not devised by the will. A life estate 
in a house and lot was devised to an only daughter, of the 
value of $5,000 or $6,000, which the testator subsequently 
sold. * * * When the will was executed the testator had 
practically no personal property, but he then owned 1,000 
acres of farm land worth about $50,000; when he died he 
had about $25,000 in money and owned property worth 
more than-a quarter of a million dollars. Held, that the 
‘changes in the conditions or circumstances of the testator’ 
did not, under section 1295, Rev. St. 1913, work a revoca- 
tion of the will by. implication of law.” 

Substantially the same question was before the supreme 
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court of Iowa in 1908. In re Estate of Brown, 189 Ta. 219. 
In that case Brown executed a will whereby he devised all 
his estate to his wife, save the sum of $1,000 to each of his 
two children. In 1905 his wife was divorced from him. In 
the divorce action the property rights of the parties were 
settled by the decree, which concludes with this language: 

“That the foregoing provisions for and in behalf of the 
plaintiff when paid and complied with by the defendant 
shall be in full payment, satisfaction, and discharge of all 
her interest in and to the property of the defendant.” 

It is pointed out in that case that there was nothing to 
indicate that Brown intended to change the provisions in 
his will in favor of his wife, nor was there anything to 
show that his wife believed that such was his intention, 
and that she did nothing to prevent her former husband 
from destroying or revoking the will. The court there ob- 
served that the provision made for the wife in the divorcee 
decree was not a voluntary agreement or advancement, but 
was awarded because of defendant’s legal obligation to sup- 
poit her, and that so far as the record disclosed the di- 
vorce decree was not intended to take the place of the pro- 
vision made in the will. The court proceeded to say: 

“The divorce decree simply satisfied the property rights 
between the parties as they existed at that time, and had 
no reference whatever to any disposition which the testa- 
tor might then or thereafter have made of his property by 
will. * * * Manifestly the revocation implied as of law must 
result from facts and circumstances which were everywhere 
regarded as sufficient under the common law.” 

Jones’ Estate, 211 Pa. St. 364, is in point. At page 381. 
the court said : “The decree in divorce took away only what 
the law gave to her when the marriage was contracted. This 
was the right to support, and to dower in his estate if she 
survived him. After the entry of the decree, the testator 
was no longer bound to provide for her, and she had no 
further claim upon his estate. What the law gave, it took 
away; nothing more. The beneficiary is not here claiming 
anything which accrued to her in pursuance of her mar- 
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riage. She is here only as a legatee, and is asking for that 
only which the testator gave to her of his free grace, and as 
a matter of bounty. That which he gave to her in his will 
was his own, to give or to withhold as he saw fit, A bequest 
ueeds no consideration to support it. As a legatee she 
stands upon the same footing as any other individual, and 
her relation to the testator has nothing to do with the case, 
unless he chose to make it an element, in the bestowal of 
the gift.” 

In 1 Schouler, Wills (5th ed.) sec. 427, it is said: 

“Modern legislation itself repudiates in England and 
some of our states the whole theory of a presumed inten- 
tion to revoke on the ground of an alteration in circum- 
stances; and what is left of that theory, aside from such 
statutes, it would be very difficult to say.’’. 

Card v. Alexander, 48 Conn. 492, is a case where, a year 
and a half after the execution of his will, the testator ob- 
tained a divorce from his wife for her misconduct. Four 
years thereafter he died leaving the will unrevoked. In 
that case it is said: “But it is contended that the divorce 
by operation of law revoked this bequest. No case is cited 
in support of this position, and we are not aware that any 
exists. It may be true that the divorce divested the wife 
of all those executory property rights which had no basis 
but the coverture; but that hardly reaches this case, for 
here the right rests mainly, not upon coverture, but upon 
the will; and it cannot be said that coverture was the sole 
motive or inducement to the will.” To the same effect is 
Charlton v. Miller, 27 Ohio St. 298. 

From the record in the present case the divorce decree 
merely appears to have satisfied the property rights of the 
parties as they existed when the divorce was granted. From 
the fact that Bartlett did not revoke his will in the statu- 
tory manner naturally leads to the presumption that he 
did not intend to revoke it. Clearly the court should not 
hold that the will has been revoked by implication of law 
except in a clear case. The court has no more right to set 
a will aside, unless it is clearly warranted by the facts, than 
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it has to make a will for a testator. Bartlett’s reasons for 
Jeaving the will unrevoked were his own. What his rela- 
tions were with his wife may in part be gathered from some 
of the grounds alleged in her petition for a divorce. The 
contestants’ answer shows that the proponent obtained her 
divorce on account of her husband’s conduct and his in- 
difference toward her. From this it may reasonably be 
inferred that it was Bartlett’s intention to make amends 
for some of the wrongs he had committed against his wife, 
whatever they may have been, and for that reason he did 
not revoke the will. 

Contestants stress the fact that Bartlett substituted the 
name of a sister for that of his wife in an accident bene- 
ficiary policy. That circumstance, if it proves anything, 
goes to show that decedent was willing to take from his 
wife a thing which was of no value, except upon the prob- 
lematical or the remote contingency of personal injury to 
the insured, and bestow it upon another, but he was not 
willing to, nor did he, deprive her of that which was of real 
value, namely, the provisions made for her in the will. [t . 
is obvious that to have revoked the will in any of the 
methods pointed out by the statute would have been a more 
simple process than the technical procedure which is re- 
quired to effect the substitution of one beneficiary for an- 
other in any sort of an insurance policy. The fact remains 
that Bartlett, apparently for reasons of his own, gave the 
substance of his estate to his wife, and there it remained 
at his death. To another he gave a remote expectancy 
which in comparison was a mere shadow. 

After Bartlett’s death the rights of proponent could not 
of course be based on a marriage tie which was dissolved, 
but were based on a valid will which does not appear to 
have been revoked in the statutory manner nor by impli- 
cation of law. The decisions are not altogether harmoni- 
ous, but the great weight of authority supports our con- 
clusion. There is nothing in the pleadings, nor in the 
record, which should be held to amount to implied revoca- 
tion of the will. 
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The conclusion is that the will in question is operative 
and the district court is so advised. The judgment is re- 
versed and the cause remanded for further proceedings m 
conformity with the views expressed in this opinion. 

REVERSED. 

FLANSBURG, J., dissents. 


The following opinion on motion for rehearing was filed 
November 25, 1922. Former judgment vacated, or juda- 
ment of district court affirmed. 

1, Wills: Revocation py Implication: Divorce. A divorce between 
husband and wife, with a judgment for permanent alimony, fol- 
lowed by an agreement of settlement, which agreement was suf- 
ficient to settle all the property rights of the parties, is such a 
change of circumstances affecting the husband as to work, by im- 
plication, a revocation of his previously executed will. 


STATUTORY Provision. The statute (Comp. St. 
1922, sec. 1250), specifying the methods by which a will may be re- 
voked, and providing that nothing contained in the section “shall 
prevent the revocation implied by law from subsequent changes 
in the conditions or circumstances of the testator,’ was not in- 
tended to preserve implied revocations in those cases only where 
the particular facts were found to be such as warranted a revoca- 
tion at common law, for what were considered to be controlling 
conditions then had become changed at the time of the enactment 
of the statute, but rather the statute was intended to preserve and 
perpetuate the principle upon which those revocations were based. 


By that statute it was intended that 
the catia ahouid be left to the courts to decide what subsequent 
changes in the conditions or circumstances of the testator ‘should 
be sufficient, under our law, to fall within the reason and pria- 
ciple of implied revocations. 


Heard before Lerron, Rose, ALDRICH, DAY and FLANS- 
BurG, JJ., ReDicK, District Judge. 

ELANSBURG, J. 

On motion for rehearing. Former opinion, antec, p. 681. 

This was an action by plaintiff, Mrs. Bartlett, claiming 
the property of her former husband by virtue of a will 
which named her sole beneficiary. The defense was that, 
by reason of the divorce of Mrs. Bartlett and her husband 
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and a settlement of property rights between them, the will 
had become revoked by implication of law. 

The facts are fully set out in the former opinion. In. 
brief it is shown that the testator, Mr. Bartlett, executed 
the will in question at a time when he entered the masonic 
lodge, in December, 1903. In 1916 plaintiff obtained a di- 
vorce from him and was awarded judgment for $5,000 ali- 
mony, suit money and attorney’s fees. She also was giver: 
the household furniture, and, in addition, he was required 
to pay her $100 a month until the court should otherwise 
order. He refuced to comply with the order, and plaintiff 
resorted to an attachment and other court proceedings for 
the purpose of compelling payment. Pending that litiga- 
tion, an agreement of settlement was entered into, where- 
by he paid to her a certain amount of money and delivered 
to her the household furniture; it being agreed that this 
was to be in full settlement of the judgment, for amounts 
already accrued and all amounts to accrue in the future, 
By this agreement these partics made a complete settle- 
ment as to their then existing property rights. 

The question presented is whether a divorce between 
husband and wife, coupled with a complete settlement of 
property rights, constitutes such a change of circumstances 
as to revoke, by implication, a will in favor of the wife, 
executed by the husband prior to the divorce. 

There are decisions to the effect that the divorce alone 
of the testator from his wife after the making of his will 
is not sufficient by implication to revoke the will. Card v.. 
Alexander, 48 Conn. 492; Charlton v. Miller, 27 Ohio St. 
- 298; Jones’ Estate, 211 Pa. St. 364; 40 Cyc. 1205. 

However, we believe it to be a well-established rule and 
one which is nearer in accord with reason and justice, that 
a divorce, coupled with a settlement of the property rights 
of the parties, is such a change of circumstances as to work 
an implied revocation. Lansing v. Haynes, 95 Mich. 16; 
Donaldson v. Hall, 106 Minn. 502; Wirth v. Wirth, 149 
Mich. 687; Will of Battis, 143 Wis. 234. 
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It is argued that our statute does not permit of an im- 
plied revocation in such a case. 

The statute (Comp. St. 1922, sec. 1250) reads: “No 
will, nor any part thereof, shall be revoked, unless by burn- 
ing, tearing, canceling, or obliterating the same, with the 
intention of revoking it, by the testator, or by some person 
in his presence and by his direction; or by some other will 
or codicil in writing, executed as prescribed in this ar- 
ticle; or by some other writing signed, attested and sub- 
scribed in the manner provided in this article, for the exe- 
cution of a will; excepting only, that nothing contained 
in this section shall prevent the revocation implied by law 
from subsequent changes in the conditions or circum- 
stances of the testator.” 

The contention is made that the “revocation implied by 
law” in the statute covers only such cases where the par- 
ticular facts would have been sufficient at common Jaw to 
have worked a revocation. The marriage alone of a woman 
revoked her will, and, in the case of a man, marriage and 
birth of issue. 

The reason for an implied revocation at common law is 
found in the peculiar conditions of the law governing the 
family relation at that time, which at this time and at the 
time of the enactment of the statute in question had been 
changed. At common law the will of the woman was re- 
voked by marriage because coverture destroyed her testa- 
mentary capacity. The law in Nebraska at the time of the 
enactment of the statute in question had been modified in 
this respect, and a married woman had been given a limited 
testamentary capacity. Now she has the same rights with 
respect to her property asa man. The same reason for an 
implied revocation upon the marriage of the woman, there- 
fore, does not now exist. Baacke v. Baacke, 50 Neb. 18. 
As to an implied revocation of the man’s will by marriage 
and the birth of issue, the situation had, at the time of this 
enactment, also to a degree been changed. Provision had 
been made by statute for an inheritance to any child bor 
after the testator had made his will, unless expressly dis- 
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inherited by the will. Comp. St. 1922, sec. 1266. In the 
Baacke case, in an interpretation of the statute, it was said 
that the statute left it for the court to say what changes 
in the condition and circumstances of the testator should be 
sufficient to work an implied revocation. 

The statute, instead of attempting to preserve and pro- 
vide for those specific revocations allowed at common law, 
we believe, sought to preserve and perpetuate the underly- 
ing principle only upon which those revocations were 
based. To our mind, the legislature, in using the phrase 
authorizing such revocations as are to be implied by law, 
enunciated a rule of justice and a principle that the court 
should recognize and apply, whenever the change in the 
conditions or relations of the testator should be sufficient 
to create different duties on his part, or sufficient to make 
other persons than those who existed at the time of the 
making of the will the natural and proper objects of his 
bounty, and to raise a clear presumption that the testator 
would have desired to make a revocation, had his atten- 
tion been directed toit. In the cases cited above, statutes, 
identical in wording with the statute here under consider- 
ation, were so interpreted. Where a husband and wife ara 
divorced and their property rights settled, the wife is ex- 
cluded from any further share in the husband’s estate. 
Her relation to him as an heir is destroyed. In her place, 
the law points out who the proper heirs and distributees 
of his estate shall be. To these persons he also owes 4 
natural obligation. It is beyond reason to suppose that a 
husband, after a divorce and settlement of property rights, 
should still desire that a will, which he had previously 
made in favor of his wife, should continue, and that his 
estate should pass to her under the will, to the exclusion 
of his natural heirs. As said in Lansing v. Haynes, supra: 
“The natural presumption (that there is an intended revo- 
cation) arising from these changed relations is the reason- 
able one, and the one which in law implies a revocation.” 
“To hold the will unrevoked under these circumstances 
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would be repugnant to that common sense and reason up- 
on which the law is based.” 

A full property settlement between husband and wife, 
either expressed in their agreement or embodied in the di- 
vorce decree, is usually arrived at after a consideration of 
the value and extent of the estate of the husband. The wife 
upon the separation is given au award, its amount infin- 
enced to a large degree by the inchoate interest that she 
then has in her husband’s property. Such a settlement, 
so -far as it affects the husband’s will, bears to some degree 
the characteristics of an ademption, and it is the under- 
lying principle of justice which supports the rule as to 
ademption which no doubt gives strength and reason to 
the implied revocation in case of a divorce and property 
settlement betwen husband and wife. 

Plaintiff relies upon the decisions in the cases of Jones’ 
Estate, 211 Pa. St. 364, and Jn re Estate of Brown, 139: 
Ta. 219. In the Jones case the court, in rendering the 
opinion, points out that the statute in that state expressly 
provides the specific manner in which revocation may be 
had, and does not contain a general provision for revoca- 
tions by implication. The court also distinguished the 
case of Lansing v. Haynes, supra, pointing out that in the 
Lansing case there had been a property settlement. We 
might further mention, though it hardly bears upon the 
question here, that in Pennsylvania, in the case of Morris’ 
Estate, 22 Pa. Dist. Rep. 466, a property settlement, made 
between husband and wife at the time of divorce, was even 
under the Pennsylvania statute held to be uneeat to re- 
voke the will. ‘ 

The decision in In re Estate of Brown, from Iowa, is: 
also based upon a statute which, like that in Pennsylvania, 
is not similar to our own. 

The decision in Baacke v. Baacke, 50 Neb. 18, is urged 
as controlling the question here. In that case the conten- 
tien was made that the will had been revoked by a series 
of circumstances, including the divorce of the wife, the 
death of one child for whom provision had been made in the 
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will, and the birth of three other children. The divorced 
wife was not a party to the suit and made no claim to a 
revocation pro tanto in her favor, nor to a distributive 
share of the testator’s estate. Though the court held gen- 
erally in that case that there was no implied revocation, in 
speaking particularly of the divorce and property setile- 
ment, the court said (p. 23): “It could no more than re- 
. voke the will as to her (the former wife’s) legacy, and 
whether it would have that effect in this case it is not nec- 
essary now to determine, as the question is not before us.” 
That decision expressly left the question, here under con- 
sideration, open for future solution. 

We therefore believe that our former opinion should be 
modified as herein indicated. The former judgment of this 
court is set aside, and the judgment of the lower court is 

AFFIRMED. 

ALDRICH, J., dissents. 

DEAN, J., dissenting separately. 

After providing for the manner in which a will may be 
revoked, section 1250, Comp. St. 1922, concludes with a 
proviso, or exception clause, which reads: “Excepting 
only, that nothing contained in this section shall prevent 
the revocation implied by law from subsequent changes in 
the conditions or circumstances of the testator.” 

I respectfully submit, that, under the great weight of 
authority, the clause in question should not be applied ‘o 
the facts in the present case and the will held for naught. 
In the main opinion it is said that the legislature, in the 
enactment of the clause in question, “enunciated a rule of 
justice and a principle that the court should recognize and 
apply, whenever the change in the conditions or relations 
of the testator should be sufficient to create different duties 
on his part, or sufficient to make other persons than those 
who existed at the time of the making of the will the nat- 
ural and proper objects of his bounty.” 

It is the application of the rule to the facts of which I 
complain. No reference is made in the record to “other, 
persons than those who existed” when Bartlett’s will was 
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made who should, to the exclusion of Bartlett’s wife, be- 
come the “natural and proper objects of his bounty.” The 
Bartletts were childless. The claimants are his sisters. 
Both are adults and both are married. . 

Nor is there anything in the record that even tends “to 
raise a clear presumption that the testator would have de- 
sired to make a revocation, had his attention been di- 
rected to it.” Every pleaded fact and every presumption 
points the other way. The contestants themselves, in their 
answer, pleaded that the divorce was obtained by Mrs. 
Bartlett on account of her husband’s wrong-doing, and in 
her reply Mrs. Bartlett pleaded that she “secured a di- 
vorce from her said husband on account of the violation 
of the marriage contract and obligations by him.” It is 
also significant that she pleaded that she, “by her labors, 
frugality and thrift helped him (her husband) to acquire 
and accumulate the estate of which he died seised and 
possessed.” 

In view of the record, can it be fairly said, as argued 
by the majority, that “It is beyond reason to suppose that 
a husband, after a divorce and settlement of property 
rights, should still desire that a will, which he had previ- 
ously made in favor of his wife, should continue, and that 
his estate should pass to her under the will, to the exclu- 
sion of his natural heirs?” The answer is that it is clearly 
within the pale of finite reason to believe that a man who 
was not lost to every sense of honor, and whose wife had 
obtained a divorce from him because of the violation of 
the marriage vows, would naturally make such poor 
amends as money and property might make for his mis- 
conduct. Should there remain a lingering doubt any- 
where that Bartlett died in the fond belief that by his 
will he had made some amends for the wrongs he had com- 
mitted against the woman whom he had made his wife? 
If such doubt does remain, it may well be said that an- 
other terror has been added to Death’s storehouse. 

The merits of the clause in question are not of course 
for discussion here. Nevertheless it is proper to observe 
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that the revocation of a will by implication is not a favorite 
of the law and should not be permitted except in the clear- 
est case. 

A testator is endowed with the inalienable right to rest 
in the belief that his will, if unrevoked by him, shall stand 
just as he made it, if it conforms to the rules of law. He 
should not be harassed by the spectral thought that some 
other person or persons will presume either to change the 
terms of a.will so made or to set it aside. 

In the firm belief that a grievous wrong has been com- 
mitted against Mrs. Bartlett by a misconstruction of the 
intent of the legislature and that a highly technical and 
harsh interpretation of a rule of law has been improperly 
applied to the pleaded facts, I respectfully dissent from 
the conclusion of the majority and therefore adhere to the 
rule announced and adopted by the court in the former 
opinion, ante, p. 681. 


HENRY FURRER ET AL., APPELLEES, V. NEBRASKA BUILDING & 
INVESTMENT COMPANY ET AL., APPELLANTS. 


Firep June 12, 1922. No. 22213. 


1 Corporations: RECEIVERS: APPOINTMENT. “Unless expressly au- 
thorized by statute, a court has no jurisdiction to appoint a re- 
ceiver of corporate property upon grounds which would not be sut- 
ficient were the owner a natural person.” Vila v. Grand Island 
Electric Light, Ice & Cold Storage Co., 68 Neb. 222. 


2. 2 : : Norice. Where a petition for the ap- 
pointment of a receiver for a corporation shows on its face that 
the managing officers are not properly representing the stock- 
holders, but are using corporate powers and corporate property 
for individual benefits, the appointment of even a temporary re- 
ceiver without notice to the stockholders themselves is an abuse 
of discretion and erroneous; notice to the derelict officers, under 
such circumstances, not being sufficient. 


3. ; 7 . Misconduct or mismanagement of cor- 
porate ‘usted by officers is not ground, at the suit of complaining 
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minority stockholders, for the appointment of a permanent re- 
ceiver to wind up the affairs of a solvent corporation. 


4. : : 3 NOTICE. Statutory notice to interested 
persons of an application for the appointment of a permanent re- 
ceiver to wind up the affairs of a solvent corporation is jurisdic- 
tional; an appointment without such notice being void. Rev. St. 
1913, secs. 7811, 7818. 


: Proceedings under a void order ap- 
pointing a receiver to wind up the affairs of a solvent corporation, 
at the suit of some of the stockholders without notice to the others, 
are void. 


S. 


Sate. A receiver’s sale in bulk of the property 
of a solvent corporation, at the suit of some of the stockholders 
without notice to the others, amounts to an invasion of private 
rights and is void. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. Mornine, JupcGr. Reversed. 


C. C. Flansburg, Cosgrave & Campbell and Sterling F. 
Mutz, for appellants. 


Good & Good, Bochmer & Bochmer and F. C. Foster, 
contra. 


Heard before Morrissey, C. J., RoSE, DEAN, ALDRICH and 
Day, JJ. 


ALDRICH, J. 

This is a suit in equity brought by Henry Furrer, Del- 
bert Lautzenheiser and John Peterson, owners of pr etenved 
stock in the Nebraska Building & Investment Company, 
against the Nebraska Building & Investment Company, 
the Nibraska Hotel Company, the Lincoln Security Com- 
pany, Frank E. Schaaf, Edward O. Gregg, H. Louis Loh- 
meyer, Robert W. Johnson, James H. Gore, and Albert J. 
Schaaf, asking for an investigation and accounting. I[t 
is also asked that the personal defendants be temporarily 
restrained from unlawfully and unnecessarily. expending 
money belonging to the various corporations; that a re- 
ceiver be appointed to take charge of the business, proper- 
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ties, assets and affairs of the several defendant corpora- 
tions and all the real estate owned or held in trust by either 
of the defendants and belonging to the stockholders of the 
defendant corporations; that the receiver take immediate 
possession of the funds and real and personal property 
and all business conducted by defendants or either of them 
belonging to the stockholders of the defendant corpora: 
tions, and that said defendant corporations be dissolved, 
and the receiver be empowered to handle and dispose of 
such assets as may come into his hands; that the personal 
defendants be enjoined from further conducting and oper- 
ating the business of the defendant corporations; that at 
the final hearing a judgment be entered against defend- 
ants Schaaf, Gregg, Gore, and Lohmeyer, in such amounts 
as found due from them; and that all the assets of the sev- 
eral defendant corporations, after paying the legal indebt- 
edness against the same, be preserved for the benefit of 
such stockholders of the defendant corporations as have 
paid cash for their stock. 

Service of summons was had on the Nebraska Building 
& Investment Company and the Nebraska Hotel Company 
by delivering in person to Frank E. Schaaf, president and 
manager of each of said corporations, at their usual place 
of business, true and certified copies of the writ with all 
indorsements thereon. Summons was served on the Lit- 
coln Security Company by delivering in person to Frank E. 
Schaaf, president and general manager of said corporation, 
a true and certified copy of the writ with all indorsements 
thereon. Service was also had on Frank E. Schaaf, Ed- 
ward O. Gregg, James H. Gore, H. Louis Lohmeyer and 
Albert J. Schaaf. The statutory notice of the time and 
place for hearing of the application for appointment of 
receiver was served on each of the three above-named de- 
fendant corporations by delivering in person to F. E. 
Schaaf, president and manager of each corporation, true 
and certified copies of the notice with all indorsements 
thereon. Service of the notice was also had on Frank FE. 
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Schaaf, Edward O. Gregg, James H. Gore, H. Louis Loh- 
meyer and Albert J. Schaaf. 

- The trial court found that a receiver was necessary and 
appointed W. E. Barkley receiver for each of the defendant 
corporations. On April 4, 1921, the trial court author- 
ized the receiver to offer for sale and to sell, subject to 
the approval of the court, the interest of the companies in 
the Fontenelle Hotel of Omaha, Nebraska, Lincoln Hotel, 
Capitol Hotel site, Lincoln, Nebraska, Evans Hotel, Colum- 
bus, Nebraska, Lincoln Hotel at Franklin, Nebraska, Lin- 
coln Hotel at Table Rock, Nebraska, Lincoln Hotel at 
Scottsbluff, Nebraska, and also the ranch owned and oper- 
ated at Iwearney, Nebraska. On April 5, 1921, D. W. Os- 
borne and Herbert Reeder, holders of preferred stock in 
the Nebraska Building & Investment Company and the 
Nebraska Hotel Company, appeared specially and chal- 
lenged the jurisdiction of the court to its right and authoy- 
ity to appoint a receiver and to make sale of the properties, 
claiming, among other things, that they, and more than 
900 other stockholders, were affected by the proceedings, 
none of whom had received notice required by law, pre- 
cedent to the appointment of the pretended receiver; that 
they had not been made parties and were not bound by the 
proceedings; and also that no sufficient or proper showing 
had been made for the appointment of a receiver, or for a 
sale of the assets and the winding up of the business of the 
corporations. Other preferred stockholders of the No- 
braska Building & Investment Co. and the Nebraska Hotei 
Company appeared specially to challenge the jurisdiction 
of the court because no notice or summons had been server 
upon them or either of them. The special appearances were 
overruled. On the same day Otto Gloe and Laura A. 
Walters, preferred stockholders in the Nebraska Building 
& Investment Company, G. H. Walters, a common stock- 
holder in both the Nebraska Building & Investment Com- 
pany and the Nebraska Hotel Company, and Maurice Tf. 
Walters, a stockholder and creditor of the Nebraska Build- 
ing & Investment Company, each for himself separately 
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filed a motion of intervention objecting to the receiver’s 
bond, claiming it should be equal to double the value of 
the property, as required by section 7813, Rev. St. 1913, 
and moved for an order requiring a $2,000,000 bond. Otto 
Gloe and others filed a motion to set aside the appointment, 
and a motion resisting the sale, on the ground that it was 
unnecessary to sell all the assets of the corporations be- 
cause the sale of certain properties would meet all obliga- 
tions. The same preferred stockholders filed a motion for 
an order directing that all stockholders and creditors of 
the defendant corporations be made parties defendan-, 
claiming that they were parties affected by the receiver- 
ship proceedings, and that, without notice as provided in 
section 7811, Rev. St. 1913, the proceedings were void as 
to the creditors and stockholders. The same intervening 
stockholders filed other motions resisting and objecting to 
the proceedings, and they were all overruled by the court. 

The trial court on April 16, 1921, confirmed the sale of 
the hotel properties, which were sold to Eugene C. Epplev 
for a total consideration of $1,000,000, and the final decree 
of the court below was entered on May 25, 1921. The court 
found that mismanagement and fraud had been practiced 
by the officers and directors of the defendant corporations, 
and that certain sums were due from certain personal de- 
fendants. Judgment was entered accordingly. Otto Gloe 
and others, intervening defendants, the Nebraska Building 
& Investment Company, the Nebraska Hotel Company, 
Frank E. Schaaf and Albert J. Schaaf have appealed from 
the order of the court, (1) confirming the sale by the re- 
ceiver, (2) overruling objections made to said sale, (3) 
overruling the challenge to its jurisdiction and power to 
either entertain the cause, appoint a receiver, order sale, 
or affirm and approve the same. 

It appears that the the Nebraska Building & Investment 
Company, a corporation, was organized in 1914, with a 
capital stock of $500,000. The incorporators were Frank 
E. Schaaf, H. Louis Lohmeyer and J. R. Kruse, and they 
were to act as directors of the corporation until the first 
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annual meeting. In December, 1917, and again in May, 
1919, the articles of incorporation were amended, increas- 
ing the capital stock to $2,000,000. 

The Nebraska Hotel Company was organized in 1917, 
with a capital stock of $500,000, by Frank E. Schaaf and 
Edward O. Gregg, who acted as directors of the corpora- 
tion until the first annual meeting. The articles in corpo- 
ration were amended in 1918, and the capital stock in- 
creased to $1,500,000. 

The Lincoln Security Company was organized in 1917, 
with a capital stock of $10,000, by Frank E. Schaaf, Ed- 
ward O. Gregg and James H. Gore, who were to act as di- 
rectors until the first annual meeting. This corporation 
never functioned. One share of stock was issued to F. E. 
Schaaf, and one share to Edward O. Gregg; no stock of 
the corporation was ever sold. The company never in fact 
transacted any business except on paper. 

It is shown by the record that the general nature of the 
business to be conducted by the Nebraska Building & In- 
vestment Company was to lease or buy real estate, build- 
ing materials, erect buildings, borrow money, issue bonds 
and mortgages, and to do whatever was necessary to carry 
the granted powers into effect. The business to be con- 
ducted by the Nebraska Hotel Company was to build, 
Jease, operate, buy, sell and maintain hotels thronghout 
the United States, with all the necessary powers incidental 
thereto. The Lincoln Security Company was organized fo 
the purpose of transacting general real estate, rental, in- 
surance and bonding business, with all powers incident 
thereto, to act as agent, sales agent, or manager for any 
person, partnership or corporation, as attorney in fact or 
otherwise, to develop lands and buildings thereon, to ad- 
vance and Joan money and enter into agreements of all 
kinds, to act as attorney in fact or trustee for issues of 

- bonds, stocks, indebtedness, and to carry ont any trust 
committed to it. At the time this suit was commenced, 
Frank E. Schaaf was president and manager of all three 
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defendant corporations, with their principal place of busi- 
ness at Lincoln, Nebraska, and he had general supervision 
and direction of all business transacted by them. 

This, in fact, is an application for the appointment of a 
receiver to conduct and wind up -the affairs of the defend- 
ant corporations. This is recognized as a harsh and ex- 
traordinary proceeding provided for by special statutes 
and only resorted to as a last desperate effort to conserve 
the property and property rights of interested parties, 
and in the absence of all other remedies. Did the court 
have statutory authority to do what it has done or at- 
tempted to do? Asa matter of law it had only such rights 
in the premises as were delegated to it by special statute, 
‘and, if the court failed to follow and comply with the 
statute, then it was without jurisdiction. 

Section 7811, Rev. St. 1913, is as follows: “No receiver 
shall be appointed except in a suit actually commenced 
and pending, and after notice to all parties to be affected 
thereby, of the time and place of the application, the names 
of the proposed receiver, and of his proposed sureties, and 
of the proposed sureties of the applicant. Such notice 
shall state upon what papers the application is based and 
be served upon the adverse party or his solicitor at least 
five days before the proposed hearing, and one additional 
day for every thirty miles of travel from the place of serv- 
ing the notice to the place where the application is to be 
made, by the usually traveled route, or shall be published 
in the same manner as notices of the pendency of suits to 
nonresident defendants.” 

This being the requirement of the statute, the question 
is, has the court complied with its provisions. If it has 
not complied with the same, then all he has done in this 
matter is a nullity. It is incumbent upon the trial judge 
to comply with the statutes absolutely in the appointment 
of a receiver. 

This statutory authority is a well-known rule of this 
court. <A similar situation was involved and the rule was 
thoroughly analyzed and laid down in Vila v. Grand Is- 
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land Electric Light, Ice & Cold Storage Co., 68 Neb. 222, 
233. This case precisely meets the issues and situations 
as we find them here. There the issue was to “wind up 
the affairs and terminate the business, and indirectly dis- 
solve the corporation.” Also it was stated along this line 
in State v. Farmers & Merchants Ins. Co., 90 Neb. 664, 
that “The power of the court to decree a dissolution and 
distribution of the effects * * * must be conferred by 
statute, and, in the absence thereof, such a proceeding is 
not within the jurisdiction of the court.” 

It may be inferred and it is plainly indicated in the case 
of Miller v. Kitchen, 73 Neb. 711, that in the appointment 
of a receiver in a stockholders’ suit for mismanagement 
of corporate affairs, when neither the corporation nor the 
corporate affairs are insolvent, as it was in this case, there 
is no necessity for the appointment of a receiver to wind up 
the affairs of a corporation as in this case. 

In Wilcox v. Bickel, 11 Neb. 154, the general rule is 
stated as follows: “A stockholder in a corporation has 1 
remedy in chancery against the directors to prevent them 
from doing acts which would amount to a violation of the 
charter, or to prevent any misapplication of their capital 
or profits which might lessen the value of the shares, if 
the acts intended to be done amount to what is called in 
law a breach of trust or duty.” 

In the consideration of the instant case as to whether 
or not there was service upon the stockholders whose prop- 
erty rights were in court pending adjustment, we will ad- 
here to the well-established rules of this court. In the 
case of Wilson v. Bumstead, 12 Neb. 1, we find a rule which 
should be invoked here. It is the law in this state, and 
every application for receiver must give notice of the time 
and place of hearing, and, in addition, the names of the 
proposed sureties for applicants, and the name of the pro- 
posed receiver. Along this line let it be known and let it 
be understood that we are intending to follow the pro- 
visions of the statute, and we call attention to the fact 
that section 7811, Rev. St. 1913, must be followed in this 
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proceeding. That section of the statute in this connection 
we say is imperative and mandatory, and so important 
that the legislature designed that, in a proceeding of this 
kind, where the law steps in and arbitrarily sells one’s 
property, it is incumbent upon the law to-do this only 
when the special regulatory steps have been taken as pro- 
vided by statute. The legislature considered this subject 
of so much importance that it said: “Every receiver shall 
be considered the receiver of any party.to the suit, and no 
others.” Rev. St. 1913, sec. 7817. It must be conceded, 
then, that a party cannot be divested of his rights and of 
his property unless he has previous to this been properly 
brought into court. This was plainly stated in the cele- 
brated case of Chambers v. Barker, 2 Neb. (Unof.) 523. 
We notice along this line that our statute, section 7818, 
Rey. St. 1913, requires a notice, and that is essential to 
jurisdiction. 

It appears of record herein that the receiver’s appoint- 
ment must be void as to notice. It is plain that, in order 
to give the court complete jurisdiction, it is necessary to 
give notice to all parties desired to be brought into court 
and have their interests adjudged. The statute actually 
contemplates notice to those who have an interest in the 
property. In the drastic appointment of a receiver which 
results in the sale and distribution through the court of 
the property of the stockholders, then, in that case it can 
only be thought of when these stockholders have had an 
opportunity to be heard. In other words, the stockholders 
are entitled to their day in court. They are vitally inter- 
ested, for property rights are being bartered away unless 
it can be shown that they are brought into court by virtue 
of statutory notice. This application of a receiver is the 
last and most drastic relief granted by the statute, and it 
is only granted when all other proceedings have been ex- 
hausted or have failed. We know nowhere of a statute in- 
tended to circumscribe, check, limit and control the powers 
of the court and give proper protection to a litigant more 
thoroughly than the rule enacted by the legislature in this 
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proceeding, and in no statute is it more incumbent upon 
the trial court to literally follow a statute than section 
7811, Rev. St. 1913. 

It ig our opinion, and we hold, that under section 7818, 
Rev. St. 1913, an appointment of a receiver without notice 
is void, and if, as we have said, a receiver is only a re- 
ceiver to the parties to the suit, and to no others, then no- 
tice is required to give the court complete and entire juris- 
diction over al] parties concerned or to be affected thereby. 
This must be done before the court can divest them of their 
property interest. The statute contemplates and insists 
upon notice to every one who has an interest in the prop- 
erty owned by the defendant corporations, as it more fully 
appears in section 7818, Rev. St. 1913, which is as follows: 
“Every order appointing a receiver without the notice pro- 
vided for herein shall be void, and every such order hereto- 
fore made, under which the appointee has not possessed 
himself of the property in question, shall be suspended 
until an order shall have been made and the bonds exe- 
cuted and filed in accordance with the provisions of this 
chapter.” Therefore it is plain and we conclude that there 
is no presumption of service, especially where notice is 
denied. Then it must be plain that there is nothing to sup- 
port the jurisdiction either in the proof or the recital 
appointing the receiver. The provisions of the statute, as 
set out in section 7818, Rev. St. 1913, apply, and its re- 
quirements must be followed. 

' The power of a court to dissolve a corporation depends 
upon statute. Osborn v. Montelac Park, 89 Hun (N. Y.) 
167. It will be seen in this case that, where a statute author- 
izes dissolution on certain grounds, the matter is left to 
the sound discretion of the court. Thus it is plain, as said 
by the New Jersey equity court in Atlantic Trust Co. v. 
Consolidated Electric Storage Co., 49 N. J. Eq. 402: “The 
power to dissolve a corporation and wind it up is statn- 
tory. It formed no part of the original jurisdiction of the 
court. It was conferred by statute * * * The statute makes 
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insolvency the jurisdictional fact. * * * The power is only 
to be used when the ends of justice require its exercise. The 
court should strive in such cases to foster and preserve 
rather than strangle and destroy.” 

Where you have a statute made and provided for in such 
cases as the instant one it is absolutely mandatory and 
must be followed. It is a method which the legislature has 
adopted to guide and control courts in winding up the af- 
fairs of a corporation when dissolution is necessary. 2 
Cook, Corporations (7th ed.) sec. 629; 10 Cyc. 988. In 
this state our statute makes insolvency one of the prerequi- 
sites to proceedings for dissolution. What way is there to 
terminate this proceeding and comply with the law? Ne- 
braska law and statute really cover the whole ground. 

In Beach on Receivers (Anderson’s ed.) we have a cita- 
tion in which the author, at section 421, says: “The wind- 
ing up of the business and affairs of a corporation through 
a receiver has been said to be, in effect, a dissolution of 
the company, and, therefore, cannot be done by a court 
of equity without statutory authority. While the complete 
winding up of the affairs of a corporation cannot be said 
to amount to its dissolution, vet it is going to an extremity 
which courts of equity have refused to approach; it de- 
stroys the means afforded the corporation to transact busi- 
ness and virtually annihilates it, and practically puts the 
corporation out of existence. 

“As will hereafter be shown, a court of equity has in- 
herent power to appoint a receiver and take charge of the 
affairs of a corporation under certain conditions. But 
its power to continue in charge of the corporate assets, as 
well as to dispose of them, is limited. It cannot destroy 
the corporation, or so control and dispose of its assets as 
to virtually prevent it again exercising its corporate 
powers. Its power, even in extreme cases, is not to be ex- 
tended beyond preserving the assets. The court will take 
charge of the property until the trouble has been adjusted, 
when it ‘must lift its hand and retire.’ ” 

“Tt follows necessarily that the control of the court of 
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the corporate property. must be temporary. ‘The court,’ 
it has been correctly said, ‘will take charge of the property 
until there is an adjustment of the trouble, or the election 
of anew board of directors ; and when the officers are ready 
to proceed in the proper discharge of their duties the court 
must lift its hand and retire.’ ” 

One thing is obvious in considering the report of the re- 

ceiver. It is plainly shown, as appears of record, that the 

sale value of the Omaha property, the Capitol Hotel site in 
Lincoin, and the Franklin county property would be 
enough to relieve all indebtedness of the company. 

In Neall v. Hill, 16 Cal. 145, 149, it is said: “We are 
also of opinion that the court erred in the appointment of 
a receiver, and in decreeing a sale of the property and a 
settlement of the affairs of the corporation. This decree, 
if permitted to stand, must necessarily result in the disso- 
lution of the corporation; and in that event the court will 
have accomplished in an indirect mode that which, in this 
proceeding, it had no power to do directly.” 

This view is adhered to by the federal court and many 
state jurisdictions. It appears to be a necessity and it is 
a well-settled proposition that, in absence of a statute en- 
larging its powers, a court of equity has no jurisdiction 
at the suit of a stockholder or other private person to dis- 
solve a solvent corporation. It is true that in this bill the 
object and purpose of the action, among other things, was 
to dissolve a corporation and to cause a general winding 
up of the affairs. We are convinced that property has 
been taken without authority of the statute and without 
due process of law. Then it must follow that the jurisdic- 
tion of the court is at issue, and, not having followed the 
statute, the court is without jurisdiction to appoint a 
permanent receiver to wind up the affairs of the solvent 
corporations. It was the object and purpose of the trial - 
judge to protect and preserve these properties pendente 
lite, and it was incumbent upon him to follow the special 
mandatory directions of the statute. Under these circum- 
stances, we are reminded of the fact of the decision of 
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Woodmansee v. Ann Arbor Brick Co., 164 Mich. 688. 
There the court held, in a situation analagous to the facts 
in the instant case: “In a suit by stockholders and direc- 
tors of a corporation against other directors who are in 
control of the corporate business, and who are alleged to 
be mismanaging the same, dissipating its assets, and plan- 
ning and attempting to defraud complainants, the order of 
the circuit court at a preliminary hearing, appointing a xe- 
ceiver and depriving the corporation of its right to manage 
and dispose of the business and assets, after the coming in 
of an answer denying the averments of fraud, insolvency, 
and concealment, is not sustainable.” 

- Misconduct or mismanagement of corporate business by 
officers is not ground, at the suit of complaining minority 
stockholders, for the appointment of a permanent receiver 
to wind up the affairs of a solvent corporation. 

It has been held: “The appointment will not be made 
if the applicant has been guilty of laches, or of acquiescence 
in the wrong complained of; when the expense, or other 
disadvantage, will outweigh the advantage; when some 
other remedial relief is open to plaintiff; or when preven- 
tive relief will be effective.” 1 Smith (Tardy’s) Receivers 
(2d. ed.) 702. This quotation aptly expresses our opinion 
as we have heretofore said that a receivership is the moat 
drastic remedy and the most expensive luxury known to 
the realm of law. It has been well and aptly said: “An 
order for the appointment of a receiver is more compre- 
hensive in its effects than cither an attachment, a seques- 
tration, or an injunction, or, in fact, than all these writs 
combined, and is said to reverse the ordinary course of 
procedure in the administration of justice by levying a 
species of executions and determining afterwards who is 
entitled to the benefits.” State v. Ellis, 108 La. 521, 581. 
This view nieets our conception of the situation in this case 
and it is amply sustained by Nebraska decisions. 

The petition shows on its face that the managing officers 
of the corporations were not properly representing the 
stockholders, but were using corporate power and corpo- 
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rate property for individual benefits, to the injury of other 
stockholders. Plaintiffs, while invoking the extraordinary 
powers of a court of equity to seize, hold and sell corporate 
property of which the stockholders generally were bene- 
ficial owners, on the ground, among others, that the offi- 
cers in control were acting for themselves individually at 
the expense of those whom they wronged, did not give no- 
tice to many stockholders whose confidence had been thus 
abused. The respect in which plaintiffs did not give law- 
ful notice of their application for the appointment of a 
receiver, and of their purpose to wind up its corporate af- 
fairs, was the failure to notify stockholders generally of 
the proceeding, the circumstances as shown by the petition 
being such that uotice to derelict officers was not notice 
to stockholders. The latter had a right to notice of the 
application, to inquire into the conditions of the corpora- 
tions, to oppose the appointment of a receiver, to make 
objections to the person suggested for receiver or appointed 
as such, to suggest corporate action to remove unworthy 
officers of the corporation and select new ones to take 
charge for the purpose of paying corporate debts and pre- 
serving corporate property and corporate business. The 
appointment, without notice, of even a temporary receiver 
to conserve corporate property until such a time as real 
conditions could be disclosed to the court was, under the 
circumstances, an abuse of discretion and erroneous. Plain- 
tiffs, as stockholders, had no right, without notice to other 
stockholders, to use the equity arm of the court to seize, 
hold and sell property common to all stockholders. Be- 
cause the officers of a corporation abuse their powers and 
betray the confidence of their principals is no reason why 
those who own the property lose their voice in its con- 
trol, their dominion and their property rights. No set of 
stockholders without notice to the others can seize, hold 
and sell the latter’s corporate property or use the judicial 
arm of the government for that purpose. Tlaintiffs knew 
that the corporate officers did not properly represent the 
stockholders. Their petition so shows, and a receiver 
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should not have been appointed without any notice except 
to the officers themselves. Smiley v. Sioux Beet Syrup Co., 
TL Neb. 581; Vila v. Grand Island Electric Light, Ice & 
Cold Storage Co., 68 Neb. 222; Miller v. Kitchen, 73 
Neb. 711. 

The evidence shows beyond question that there was no 
substantial ground for the appointment of a permanent 
receiver to wind up the affairs of the corporations and to 
sell their entire assets. The undisputed evidence shows 
that the corporations were solvent and that only a portion 
of the corporate property was needed for the payment of 
corporate debts. <A sale of their property in bulk for the 
purpose of winding up the affairs of the solvent corpora- 
tions was an invasion of private rights requiring an exer- 
cise of equity powers not committed to the district court. 
The sale of properties of the corporations in bulk for the 
purpose of winding up the affairs of the solvent corpora- 
tions, without giving many of the stockholders, the equi- 
table owners, notice of the proceedings or a day in court 
was made without warrant of law. The sale by the receiver 
and the proceedings on which it was based were absolutely 
void. 

The appointment of the receiver, the orders leading up to 
the sale, the order for the sale, and the sale itself are va- 
cated and set aside, and the cause is remanded for further 


proceedings. REVERSED. 


STATE, EX REL. JOSEPH R. MILLSAP, APPELLEE, V. THOMAS 
STODDARD, DIRECTOR, ET AL., APPELLANTS, 


FILep JUNE 12, 1922. No. 22435. 


1. Officers: Srarutory Powers. Powers conferred on public officers 
are generally construed as mandatory though the language may be 
permissive, where the public are concerned in their execution or 
where they affect the rights of third persons. 


2. Schools and School Districts: ScHooL Boarps: Manpatory Powers. 
A school district board, after it is “empowered to contract with 
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the neighboring district for the instruction of pupils,’ as provided 
by section 6944, Rev. St. 1913, does not have discretionary powers. 
The intention of the legislature was not to devolve a mere discre- 
tion, but to impose an absolute duty, to carry out the expressed 
wish of a two-thirds majority of the legal voters of the district. 


APPEAL from the district court for Hamilton county: 
GrorGE I*. Corcoran, JuDGE. Affirmed. 


Hainer, Craft, Edgerton & Fraizer, for appellants. 
J. L. Cleary, contra. 


Heard before Morrissgy, C. J., Rose, ALDRICH and Day, 
JJ., Repick, District Judge. 


ALDRICH, J. 

Action in mandamus brought by Joseph R. Millsap, mod- 
erator of school district No. 53 of Hamilton county, against 
his colleagues on the board, the director and treasurer. The 
trial court found for the plaintiff and granted a peremptory 
writ of mandamus. Defendants appeal. 

This action was commenced to enforce the provisions of 
section 6944, Rev. St. 1913, which is as follows: “A board 
of trustees of a high school district or a district board of 
a school district in this state, when authorized by a two- 
thirds vote of those present at any annual or special meet- 
ing, is hereby empowered to contract with the district 
board of any neighboring district for the instruction of 
pupils residing in the first-named district in schools main- 
tained by the neighboring district, and to make provision 
for the transportation of such pupils to the above-named 
school of the neighboring district under the conditions 
named in the preceding section: Provided, school districts 
thus providing instruction for their children in neighbor- 
ing districts shall be considered as maintaining a school 
as required by law: Provided, further, the teacher of the 
last-named school shall keep a separate record of attend- 
ance of all pupils from the first-named district and make 
a separate report to the director of said district.” 

Pursuant to this statute a petition was circulated call- 
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ing a special meeting of the votérs of district No. 53. No- 
tices of the special meeting were posted according to law, 
and this notice is as follows: 
“Notice. 
“Special School District Meeting. 

“A special meeting of the legal voters of school district 
“No. 53 of Hamilton county, Nebraska, called on the writ- 
ten request of five legal voters, will be held at the school- 
house in said district, on Friday night, the 29th day of 
July, 1921, at 8 o’clock p. m., for the purpose of transact- 
ing the following business, to wit: 

“To vote upon the question of whether or not the district 
board of said district No. 53 shall be authorized and em- 
powered to contract with the district board of district No. 
95, Phillips, Nebraska, for the instruction of the pupils 
residing in said district No. 53, and to contract and make 
provisions for the transportation of said pupils to the 
school in said district No. 95 as provided by law. 

“This notice must be posted in three public places at 
least fifteen days before the meeting. See sections 32 and 
33, article 11, Nebraska School Laws. 

“EF. G. Wright, Director.” 

On the 29th day of July, 1921, at the time and place 
stated in the notices, the question was voted upon. There 
were 24 legal voters present at the special meeting, that 
number being a two-thirds majority of all the voters of the 
district. They unanimously voted to empower the school 
district board with authority to contract with the district 
board of district No. 95, at Phillips, for the instruction of 
pupils residing in district No. 53, and to make provisions 
for the transportation of such pupils to the schoolhouse 
of district No. 95. 

Thereafter the appellants in this case, being the treas- 
urer and director, respectively, maintained that the action 
of the voters at the special meeting was not mandatory 
upon them, and that they still possessed discretionary 
power to veto their action at such meeting. They refused 
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to join Mr. Millsap, the moderator, appellee in this case, in 
entering into a contract with the Phillips school board, 
and in making provision for the transportation of the 
pupils as by the voters of district No. 53 they were in- 
structed to do. These officials further insisted that they 
were still at liberty to act, and, without consulting the 
moderator, Mr. Millsap, entered into a contract with a 
teacher to teach the school in district No. 53. The voters 
of the school district, it appears of record, who had favored 
sending their children to the Phillips school, thereafter 
‘made provisions for the transportation of their children 
to such school, and as a result 18 of the children in this 
district in question attended the school in district No. 95, 
and 13 children attended school in district No. 53. 

_ There was a meeting of the three members of the board, 
two of which declined to enter into a contract with the 
Phillips board. This meeting was held on August 6, after 
the action of the voters had been called to the attention of 
the opposing members of the board. Mr. Joseph R. Mill- 
sap, appellee herein, applied to the district court for Ham. 
ilton county for an alternative writ of mandamus to re- 
quire the other members of the board to make arrange- 
ments and contract with the board of district No. 95 for 
the instruction of the pupils in district No. 53 in the schoo!- 
house of district No. 95, and to provide for the transpor- 
tation of the pupils in district No. 53 to the schoolhouse 
in district No. 95. 

The main issues tendered herein are dependent upon sec- 
tion 6944, Rev. St. 1913. 

This is a concise statement of the situation, and, in so 
far as the school officers are concerned, when the interests 
and rights of other parties are brought in issue, it is man- 
datory upon these officers to enforce the statute that it 
may result to the benefit of the district concerned. New- 
burgh Turnpike v. Miller, 5 Johns. Ch. (N. Y.) *101, 9 
Am. Dec. 274; State v. Henry, 87 Miss. 125, 5 L. R. A. 
n. s. 340; Supervisors v. United States, 4 Wall. (U. S.) 
435; Bowen v. City of Minneapolis, 47 Minn, 115. 
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The powers conferred upon public officers are generally 
construed as mandatory though the language may be per- 
missive, where the public are concerned in their execution 
or where they affect the rights of third persons. 22 R. C. 
L, 457, sec. 116. As a matter of law, it is obligatory to do 
whatever act is authorized to be done, not necessarily for 
their own benefit, but for the benefit of others. See, also, 
Beadle v. Sanders, 104 Neb. 427. In that case this court 
held that the words “may levy,” as used in chapter 26, 
Laws 1919, meant “must levy,” thereby making the statutz 
mandatory. 

“Statutes imposing duties and conferring powers on of- 
ficers are either mandatory or directory. Permissive words 
in a statute are construed as mandatory where the exer- 
cise of the power granted is necessary to protect the pub- 
lic interest or the rights of third persons.” 29 Cyc. 1432. 

Then it is plain that what the appellants did does not 
have the approval of statutory and judicial authority. The 
board of education, in pursuing the course they did, are 
outside of the Jaw, and did what they did in violation of it 
as shown by the above citations. It is plain that the ma- 
jority of the voters of school district No. 53 had power 
and control of the policy of the district in the matter of 
sending the school children to the Phillips school and dis- 
continuing their own school. The action of the appellants 
in refusing to act according to the directions of two-thirds 
majority of the voters is contrary to authority and against 
the better public policy. 

Therefore it is clear that the judgement of the district 
court in mandamusing the appellants to act as members of 
the board in entering into a contract with district No. 95, 
and to do those things necessary to comply with the man- 
date of the voters, was right, and it is 

AFFIRMED. 
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Lura F. ALEXANDER, APPELLANT, V. J. H. BAILEY, APPEL- 


LEE: STATE OF NEBRASKA, INTERVENER. 
Finep JuNE 12, 1922. No. 22645. 


Municipal Corporations: Pavinc District Bonps: Lianmity oF 
Crry. Where a city of the second class issues its bonds, designat-d 
as “paving district bonds,” under the provisions of section 5110, 
Rev. St. 1913, as amended by chapter 50, Laws 1919, which author- 
izes such cities to pave streets, and assess the cost thereof upon 
property in the paving district in proportion to benefits, and where 
the statute contains no provision that such bonds shall be payable 
only out of the funds realized from such assessment, and where 
neither the bonds nor the ordinance authorizing the same contain 
such a declaration, and where the bonds purport on their face to 
be the general obligations of the city, the city is bound for their 
payment. 


REFUNDING. In such case, the debt will 
be regarded as a general obligation of the city, and may be re- 
funded under the provisions of section 425, Rev. St. 1913, as 
amended by chapter 197, Laws 1921. 


STREET IMPROVEMENTS: AUTHORITY of City. Where a 
statute authorizes a city to pave streets, and such statute contains 
no restrictions to the contrary, there arises an implication that 
such city is authorized to enter into contracts for the performan2? 
of the work, and also to pay for the same by a general tax levy. 


APPEAL from the district court for Webster county: 


Lewis H. BLACKLEDGE, Jupen. Reversed, with directions. 


William C. Dorsey and Howard 8. Foe, for appellant. 
J. S&S. Gilham and Frank J. Munday, contra. 

Clarence A. Davis, Attorney General, for the state. 
Stout, Rose, Wells & Martin, amici curie. 


Heard before Morrissey, C. J., ALDRICH, Day and 


FLANSBURG, JJ. 


is 


Day, J. : 
The question presented for determination by this record 
whether certain defaulted district paving bonds, issued 
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by the city of Red Cloud, a city of the second class, to raise 
funds to pay for paving in paving districts, are such gen- 
eral obligations of the city as will warrant the city in tak- 
ing them up by the issuance of funding bonds payable from 
funds raised by a general tax. 

It appears that the city, by proper ordinances of the 
council, had created paving districts designated numbers 
2, 3, and 4, and after the paving was completed the city 
issued its bonds in payment for the work. Default was 
made in payment of some of the bonds and interest, te- 
taling the sum of $10,000. In September, 1921, the mayor 
and city council of the city, proceeding upon the theory 
that these paving bonds were general obligations of the 
city, took the initial steps under section 426, Rev. St. 1913, 
to take up the defaulted bonds and interest by the issu- 
ance of funding bonds. Notice of the proposed action was 
duly given as provided by law. Certain taxpayers filed ob- 
jections to this course. The objections, together with a 
statement of facts and the proceedings before the city 
counci], were transferred to the district court of the county 
as provided by law. Later Lura F. Alexander, the holder 
of one of the defaulted bonds, intervened, as did also J. H. 
Bailey, another objecting taxpayer. Different reasons are 
assigned by the objecting taxpayers why the funding bonds 
should not be issued, but they all present the one main 
question, whether the paving bonds are the general obli- 
gations of the city, or only of the respective paving dis- 
tricts. The trial court was of the opinion that the paving 
bonds were not the general obligations of the city, and ad- 
judged that the city authorities were without power to is- 
sue the proposed bonds. From this judgment the inter- 
vener, Lura F. Alexander, appeals. The attorney general 
made an argument in behalf of the state in support of the 
issuance of the funding bonds. The state’s interest in the 
controversy arose out of the fact that a large amount of 
the school funds are invested in bonds of a similar char- 
acter. We are also favored with a brief filed as amici 
curie, supporting the issuance of the funding bonds. 
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The paving bonds in question were identical in form ex- 
cept as to dates, amounts, and numbers of the paving dis- 
tricts, and, omitting portions thereof immaterial to tlie 
present issue, recite as follows: ‘The city of Red Cloud 
* * * hereby acknowledges itself to owe, and, for value re- 
ceived, promises to pay to bearer * * * the sum of. 
doHars, * * * together with interest thereon at the rate of 
6 per cent. per annum, payable semi-annually, * * * until 
the principal sum shal] have been paid, upon presentation 
and surrender of the proper interest coupons hereto at- 
tached as they severally become due. And for the prompt 
payment of this bond at maturity, and the interest instal- 
ments as they become due, the full faith, credit and re- 
sources of the city of Red Cloud are hereby irrevocably 
pledged. * * * This bound, and others of its series, is issued 
by the said city of Red Cloud for the purpose of paying for 
the cost of paving of streets in paving district number 
of said city, by authority of and in full compliance with 
the laws of the state of Nebraska governing said city and 
by virtue of ordinances and resolutions duly enacted ag re- 
quired by law. And it is hereby certified and recited that 
all things required to be done precedent to and in the is- 
suance of this bond have been done and performed in regu- 
lar and due form and time as required by law, and that the 
total indebtedness of the said city of Red Cloud, including 
this issue of bonds, does not exceed any constitutional or 
statutory limitations, and that a sinking fund has been 
created for the payment hereof and interest. In witness 
whereof, the said city of Red Cloud, Nebraska, by its 
mayor and city council has caused this bond to be signed,” 
ete. 

These bonds were issued under authority of section 5110, 
Rev. St. 19138, as amended by chapter 50, Laws 1919. This 
section of the statute is entirely too long to set out at length 
in an opinion, but, in so far as it bears upon the question 
in hand, it may be said to confer upon cities of the second 
class the powers, as follows: (1) To pave streets. (2) 
To create improvement districts for the purpose of paving. 
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(3) To levy special assessments upon property abutting 
on, or specially benefited by, the paving. (4) To issue 
bonds or warrants of the city to pay the cost of paving, 
said bonds to be called “District Paving Bonds’ of District 
Number 2’ (5) To constitute the special assessments 
a sinking fund for the payment of the bonds or warrants. 
(6) To issue bonds to pay for paving intersections. (7) 
To make partial paymeuts as the work progresses by issu- 
ing warranis redeemable when the bonds are sold. 

The objectors contest the proposed action of the mayor 
and city council upon two main grounds: First, that the 
cpecial assessments provided for by statute is the fund out 
of which the paving bonds can be paid; and, second, that 
the paving statute does not specifically authorize the levy 
of a general tax to pay such bonds. 

With respect to the first objection, we think it may be 
said that the statute clearly gives to the city the right to 
pave its streets. The exercise of this right clearly implies 
the right to create valid obligations on the part of the citv 
to pay for such improvement. There is nothing in the 
statute which limits the power of the city to contract for 
paving and to make payment therefor only out of money 
collected from special assessments. There is nothing in 
the statute which says that a contractor to do paving work 
for the city must look only for his pay to the proceeds of 
special assessments. The case of Pine Tree Lumber Ov. 
w. City of Fargo, 12 N. Dak. 360, is in point. In that case 
it is said: 

“As between the city and the parties with whom it con- 
tracted to furnish the labor and material and to pave its 
streets, the city had power to render itself generally liable, 
notwithstanding the cost of the improvement was to fall 
ultimately upon the owners of abutting property. * * * 
The contractor is not in privity with the property owners, 
and has no means of enforcing collection against them. 
He looks alone to the city. There is nothing in the statute 
which imposes upon the person to whom the contract is 
let to pave the streets the requirement to look alone to the 
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proceeds of the special assessments for his pay, or limit- 
ing his recovery to the funds realized therefrom.” 

One of the leading cases upon the point involved is 
United States v. Fort Scott, 99 U. S. 152. In that case, 
it is said: 

“Tt is true that section 17 declares that ‘for the pay- 
ment of said bonds’ assessments shall be made ‘upon the 
taxable property chargeable therewith; that is, ‘on all 
lots and pieces of ground to the center of the block, ex- 
tending along the street or avenue, the distance improved.’ 
But it is neither expressly nor by necessary implication 
provided that the holder of the bonds may not be paid in 
some other mode, or that the city will not, under the au- 
thority derived from other sections of the statute, comply 
with its promise to pay the bonds, with interest, at matu- 
rity. As between the city and its taxpayers, it was cer- 
tainly its duty, through the council, to provide, if prac- 
ticable, payment by taxation upon the property improved, 
rather than upon all the taxable property within its cor- 
porate limits. But the duty to make such distribution of 
the burden of special improvements did not lessen its obli- 
gation, in accordance with its express agreement, to pay the 
interest and principal of the bonds at maturity. * * * There 
is no reservation, as against the purchasers of the bonds, 
of a right, under any circumstances, to withhold payment 
at maturity, or to postpone payment until the city should 
obtain, by special assessments upon the improved prop- 
erty, the means with which to make payment, or to with- 
hold payment altogether, if the special assessments should 
prove inadequate for payment. Experience informs us 
that the city would have met with serious, if not insuper- 
able, obstacles in its negotiations had the bonds upon their 
face, in unmistakable terms, declared that, the purchaser 
had no security beyond the assessments upon the particu- 
lar property improved.” 

For other authorities to the same general effect, see 
Vickrey v. City of Sioux City, 115 Fed. 487; Rialto Irri- 
gation District v. Stowell, 246 Fed. 294; State v. Commis- 
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stoners, 37 Ohio St. 526; Mutual Benefit Life Ins. Co. v. 
City of Blicabeth, 42 N. J. Law, 235; Colby c. City of Med- 
ford, 85 Or. 485. From these authorities we conclude that 
where a city of the second class issues its bonds, desig- 
nated as “paving district bonds,” under the provisions of 
section 5110, Rev. St. 1918, as amended by chapter 50, 
Laws 1919, which authorizes such cities to pave streets, 
and assess the cost thereof upon property in the paving 
district in proportion to benefits, and where the statute 
contains no provision that such bonds shall be payable 
only out of the funds realized from such assessment, and 
where neither the bonds nor the ordinance authorizing 
the same contain such a declaration, and where the bonds 
purport on their face to be the general obligations of the 
city, the city is bound for their payment. 

The objectors uext urge that there is no express au- 
thority given by statute for the levy of a general tax to 
pay for paving bonds. As before pointed out, however, 
the city is given authority to pave its streets. Where a 
statute authorizes a city to pave streets, and such statute 
contains no restrictions to the contrary, there arises an 
implication that such city is authorized to enter into con- 
tracts for the performance of the work, and also to pay 
for the same by a general tax levy. In United States v. 
New Orleans, 98 U. 8. 381, it is said: 

“Indeed, it is always to be assumed, in the absence of 
clear restrictive provisions, that when the legislature 
grants to a city the power to create a debt, it intends that: 
the city shall pay it, and that the payment shall not he 
left to its caprice or pleasure. When, therefore, a power 
to contract a debt is conferred, it must be held that a cor- 
responding power of providing for its payment is also con- 
ferred. The latter is implied in the grant of the former, 
and such implication cannot be overcome except by ex- 
press words excluding it.” 

The same principle’is announced in Loan Ass'n v. 
Topeka, 87 U.S. 655; Minden-Edison Light € Power Co. 
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w. City of Minden, 94 Neb. 161; Dillon, Municipal Corpora- 
tions (5th ed.) sec. 287. 

It is also urged in behalf of the objecting taxpayers that 
an injustice will result from the levy of a general tax, be- 
cause certain of the property owners within the district 
have paid their assessments in full, and also because other 
taxpayers will be compelled to bear some part of the bur- 
den when their property is not specially benefited. Is 
would seem a sufficient answer to this argument that the 
special assessments are questions solely between the city 
and its taxpayers, with which the bondholders have no 
coucern. If the special assessments were levied in suf- 
ficient amount, and the property is sufficient in value to 
pay them, no loss should result to the city as a whole, if it 
Will faithfully enforce its liens; but, if loss should result, 
there is less injustice if it fall upon the citizens who have 
the use and benefit of the paving whether they live in the 
paving district or not, rather than upon an innocent bond- 
holder who had no benefit from the paving, no recourse 
upon any one, and no remedy to recover his money in case 
. the city should be relieved of responsibility upon its obli- 
gations. 

We conclude that the mayor and city council were au- 
thorized to take up the defaulted bonds and interest by 
the issuance of funding bonds, which are general obliga- 
tions of the city. 

The judgment of the court below is reversed and the 
cause remanded, with directions to enter judgment in con- 
formity with the views herein expressed. 

REVERSED. 


WituaM D. McCord, APPELLANT, V. GEORGE W. Marst, 
AUDITOR, APPELLEE. 


FILED JUNE 12, 1922. No. 22691. 


1. Schools and School Districts: Issuance or Bonps. Section 6971, 
Rev. St. 1913, as amended by chapter 129, Laws 1917, and as later 
amended by chapter 143, Laws 1919, authorizes boards of educa: 
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tion of school districts to issue bonds of the school district by 
consent of two-thirds of the members of such board, whenever a 
petition is filed with the board requesting the issuance of bonds, 
signed by not less than 51 per cent. of the quaitied voters of such 
school district. 


In such case, it is not necessary that the ques- 
tion of the issuance of bonds should be submitted to a vote of the 
electors at any regular or special election. 


In such case, it is competent for the board of 
Saucation to appoint a committee of its members to: examine the 
petition and investigate the number of legal voters in the dis- 
trict, and to make a report of its investigation, so long as the 
final determination of the ultimate fact still remains with the 
board. 


The record made by the board of education ex- 
ariiied and held to be a sufficient finding that not less than 51 
per cent. of the legal voters of the school district had signed the 
petition requesting the issuance of the bonds in question. 


5. Constitutional Law: Scuoor Districts: IsSUANCE oF BoNnDSs. Where 
bonds are issued in pursuance of a petition of the electors, as pro- 
vided by statute, section 6971, Rev. St. 1913, as amended by chap- 
ter 129, Laws 1917, and chapter 143, Laws 1919, a taxpayer cannot 
complain that he is deprived of his property without due process 
of law because the legislature has failed to provide a tribunal 
before whom he can appear and object to the issuance of the 
bonds. 


6. ———: 


When, before a tax is levied to aid in 
vhe payment of school bonds, the county board, sitting as a board 
of equalization, meets at a time and place designated by general 
law, a taxpayer cannot complain on the grqund that his property 
is being taken without due process of law. 


APPEAL from the district court for Lancaster county: 
WILiiaM M. Mornine, Juper. Affirmed. 


C. C. Flansburg, for appellant. 


Clarence A. Davis, Attorney General, Hall, Baird & 
Williams and William M. Ely, contra. 


Heard before Morrissey, C. J., LETTON, Rosz, DEAN, 
ALDRICH and Day, JJ. 
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Day, J. 

The plaintiff, a resident elector and taxpayer of the city 
of Ainsworth and of school district No. 10, Brown county, 
brought this action against George W. Marsh, as auditor 
of public accounts of the state of Nebraska, to enjoin the 
registration of school bonds in the sum of $125,000, which 
had been executed by the officers of said school district. 
The plaintiff also sought to have the bonds declared void. 
The trial court denied the relief prayed, and dismissed 
the petition. The plaintiff appeéals. 

The record shows that a petition signed by 396 of the 
duly qualified electors of the school-district was filed with 
the board of education requesting them to issue bonds of 
the district in the sum of $125,000 to run for a period of 
not to exceed 30 years and to bear interest at not to ex- 
ceed 6 per cent. the proceeds to be used for the purpose of © 
erecting and equipping a new school building and repair- 
ing the present school buildings. The board thereupon 
appointed a committee from among their number to ex- 
amine the last census report, the tax records, and other 
sources of information, and determine whether at least 51 
per cent. of the legal electors of the district had signed the 
petition. The committee reported to the board that 395 
of the signatures to the petition were of qualified voters 
of the district, and that upon a careful count there were 
711 legal voters in the district. The board thereafter 
found that more than 51 per cent. of the legal voters in 
the district had signed the petition, and thereupon issued 
the bonds of the district in the sum of $125,000, payable at 
stated intervals. The bonds, together with their history, 
were duly signed and presented to the defendant, the audi- 
tor of public accounts, for registration. 

The plaintiff assails the validity of the bonds upon two 
main grounds: First, that the proceedings of the board 
of education, in determining whether a sufficient petition 
had been filed authorizing the issuance of the bonds, were 
not in accordance with the provisions of the statute; and, 
second, that the statute under which the board acted is 
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‘unconstitutional, because it deprived the plaintiff of his 
property without due process of law. 

The proceedings of the board leading up to the issuance 
of the bonds were taken under section 6971, Rev. St. 1913, 
as amended by chapter 129, Laws 1917, and as later 
amended by chapter 143, Laws 1919, and will be referred 
to hereinafter as the statute. As originally enacted, this 
statute empowered boards of education to issue school dis- 
trict bonds, when authorized by a majority vote of the 
electors at any regular election or at any special election 
called for that purpose. The amendment of 1917 simply 
added to the statute the power to issue special warrarits. 
The amendment of 1919 embodied all of the features of 
the law as it formerly stood, and added a clause as fol- 
lows: “Provided, further, that when there shall have been 
_ presented to such board of education a petition signed by 
at least 51 per cent. of all the legal voters of said district 
praying for the issuance of such bonds or special warrants, 
the board of education may issue such bonds or special war- 
rants in such an amount as may be named in such peti- 
tion, without having submitted the question of the issu- 
ance of the same to the voters of said district at any elec- 
tion.” 

It is argued by the plaintiff in support of his first objec- 
tion that the reference by the board of education to a com- 
mittee to ascertain whether not less than 51 per cent. of 
the qualified voters of the district had signed the petition 
was an unwarranted delegation of the powers of the board. 
Tt is plain from a reading of the statute that the board hia:; 
no power to issue bonds upon a petition, unless such peti- 
tion be signed by not Jess than 51 per cent. of the qualified 
electors of the district. It is also plain that the statute 
kas not prescribed any method or means of determining 
the sufficiency of such a petition. In such case, we think 
it is clearly within the power of the board to determine 
that fact upon knowledge obtained from any reliable 
source of information available. We can see no valid ob- 
jection to the board appointing a committee from its num- 
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ber to examine the petition and investigate the number of 
legal voters in the district, and to make a report of its in- 
vestigation, so long as the final determination of the ulti- 
mate fact still remains with the board. Of course, the 
board could not delegate to the committee the power of 
final determination of matters committed to its judgment. 
In this connection, it is further argned that the findings of 
the board are not sufficient to show that at least 51 per 
cent. of the voters of the district had signed the petition, 
aud that, therefore, the proceedings of the board in issu- 
ing the bonds must fail. In this regard, the record shows 
that the committee reported that there were 711 legal 
voters in the district, and that 396 of them had signed the . 
petition. The records of the board show that this report 
was adopted. Thereupon a resolution was unanimously 
passed, reciting: “Whereas, a petition signed by more 
than 51 per cent. of the legal voters of said school district 
of the city of Ainsworth, Brown county, Nebraska, has 
been presented to the board of education of said district 
and duly filed by the seeretary thereof, praying that, bonds 
of said school district be issued in a sum not to exceed 
$125,000.” This finding, it is true, lacks the formality as 
well as the accuracy usually found in court proceedings. 
Still, we think that it is a sufficient finding to show the 
determination of the board that the requisite number of 
voters had signed the petition. That it was so intended by 
the board, we think there can be no doubt. It is a matter 
of common knowledge, which the courts recognize, that 
business affairs of school districts are frequently: placed in 
the hands of persons who are unskilled in the use of lan- 
guage, and that the public records made by such persons 
are often not full and complete; but such records are usu- 
ally sustained by the courts, where the intent of the board 
sufficiently appears. 

_ In support of his second contention, that the statute ig 
unconstitutional, the plaintiff invokes the general rule that 
an owner of property is entitled to notice and an oppor- 
tunity to be heard before some tribunal before a tax burden 


728 NEBRASKA REPORTS. [ VoL. 108 


McCord v. Marsh. 


is irrevocably fixed against his property. It is argued, in- 
asmuch as the statute nowhere gives him the opportunity 
to contest the validity of the bonds, that, therefore, he is 
deprived of his property without due process of law. We 
think the argument is founded upon a wrong premise. The 
issuance of bonds based upon a petition of the voters 
stands upon the same legal footing as bonds issued by vir- 
tue of an election. The maintenance of schools is a gov- 
ernmental function, and it was clearly within the power 
of the legislature to authorize the issuance of bonds for 
school purposes upon any conditions it might see fit to im- 
pose. It could direct that the bonds be issued by a vote of 
the electors, or by petition, or by the mere action of the 
board itself. We have been cited to no case holding that 
a taxpayer must be given a hearing and an opportunity to 
contest the validity of the election before the district of- 
ficers act upon the results thereof. Where school district 
officers are exceeding their powers or acting without juris- 
diction the courts are open to an aggrieved taxpayer for 
redress; but, besides this, we think it can hardly be gaid 
that the mere voting of bonds is equivalent to the levying 
of a tax. It is one of the steps leading up to a tax levy. 
Under our system of taxation the board of education does 
not make a levy. It certifies the number of mills necessary 
for school purposes to the county board, and the county 
board makes the levy. Before doing so, the county board 
-sits as a board of equalization, the time and place of which 
are fixed by general provisions of statute. At such time 
a taxpayer feeling himself aggrieved has full opportunity 
to resist any inequality in a proposed tax. It is a general 
rule that, before a tax is levied upon the property of the 
owner, he must have an opportunity to be heard; but it is 
also the rule that, where a tribunal is created for the equal- 
ization of taxes, which body by statute meets at a given 
time and place for hearing complaints, such tribunal meets 
all the requirements of due process of law. In such case, 
the notice by statute is sufficient, and personal notice is 
unnecessary. 
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The tax which may be levied against the plaintiff’s prop- 
erty for the payment of the indebtedness is a general tax to 
be levied and assessed upon all the property in the school 
district in proportion to value, and the plaintiff will have 
opportunity to be heard before the board of equalization if 
he claims any inequality in his tax. 

From a consideration of the entire board, we think it 
elear that the bonds were issued in full compliance with - 
the requirements of the statute, and that the statute au- 
thorizing the bonds was a legitimate exercise of legislative 
authority. No sufficient reason has been pointed out why 
the bonds should not be registered. 

The judgment of the district court is, therefore, 

AFFIRMED. 


RicHArD C. HUNTER, TRUSTEE, APPELLANT, V. WILLIAM L. 
HUFFMAN ET AL., APPELLEES. 


FiLtep JUNE 12, 1922, No. 22016. 


1. Guaranty: Construction. The rule of strictissimi juris applies 
in determining the effect of a contract of guaranty. When te 
meaning of the contract is ascertained, or its terms are clearly 
defined, the liability of the guarantor is controlled absolutely by 
suck meaning and limited to the precise terms. 


RevLEasE. Where the principal contract, which is de- 
scribed and covered by the guaranty agreement, is, without the 
assent of the guarantors, materially changed or varied from such 
contract as it is described in such agreement, the guarantors will 
be released. 


Where such changes in the principal contract 
are ‘of such a nature that they can be said to be wholly immaterial}, 
they will not effect a release of the guarantors’ liability. 


Where defendants, by written contract, agreed 
to uavanites the payment of a loan made to another and which 
was to run for six months, and the parties to the loan made it 
run for four months instead of six, without informing the de- 
fer.dants of the variation and without procuring the assent of the 
defendants to the change, held, that the variation in the principal 
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contract was a material one, and that the defendants could not he 
held to their guaranty. . 


APPEAL from the district court for Douglas county: 
CHARLES LEsLi£, JUDGE. Affirmed. 


“I. d. Dunn, J. HE. Von Dorn and Richard C. Hunter, for 
appellant. 


. Frank H. Gaines and William H. Herdman, contra. 


Heard before Morrissey, C. J., ALDRICH and FLANS- 
BURG, JJ., Redick, District Judge. 


FLANSBURG, J. 

This was an action to recover on a contract of guaranty, 
signed by the defendants, Huffman and Gordon, and pur- 
porting to guarantee a $5,000 note, payable by the Omaha ° 
Motor Car Company to Walter Moise. The case was tried 
without a jury. The court found generally in favor of the 
defendants, and the plaintiff appeals. 

The defense is grounded upon the fact that the guaranty 
agreement purported to cover a note, to be payable in six 
months, and that Walter Moise, instead of taking a note 
payable in six months, in accordance with the terms of the 
guaranty contract, took a note payable in four months, 
and that the defendants, being entitled to a strict limita 
tion of their obligation, could not be held to be guarantors 
of a four-months’ note. 

It appears that the two defendants, Huffman and Gor- 
don, together with one Henry, in February, 1912, organ- 
ized a corporation known as the Omaha Motor Car Com. 
pany. There is testimony to show that Walter Moise, im-. 
mediately after the organization of this company, became 
connected with and had some interest in it, but none of 
the testimony definitely shows what that interest ways. 
The testimony of the two defendants is to the effect that 
on March 20, 1912, which was a few weeks after the incor. 
poration, Walter Moise came to the defendants and stated 
that he was about to make a loan to the company of $5,000, 
and that he and Henry, the president, had agreed upon the 
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details of the arrangement. The testimony of these de- 
fendants shows that Mr. Moise presented to them the guar- 
anty agreement, already prepared, which they signed. 
That agreement is now the basis of this suit. The agree- 
ment recited that the Omaha Motor Car Company had is- 
sued to Walter Moise 50 shares of preferred stock and 25 
shares of common stock as payment for the use of the loan 
of $5,000, which was payable by the company to Walter 
Moise in six months from the date of the loan. The agree- 
ment further recited that Walter Moise and the two de- 
fendants would divide equally the stock, or the proceeds 
from the sale thereof, between them, and that the two de- 
fendants, upon that consideration, would “further guaran- 
tee that said loan of the Omaha Motor Car Company wil! 
be paid to said Walter Moise when due.” Their testimony 
is further to the effect that they were not present when 
the loan was made by Moise through Henry, acting as its 
president, nor when the note executed by Henry for the 
company was given to Moise, and that they were never ad- 
vised as to the terms of the note, and had never seen it un- 
til it was introduced in evidence in this case. The note, 
instead of being for six months, as is described in the guar- 
anty agreement, was, by its terms, payable in four months. 
Mr. Moise was deceased at the time of the trial, and his 
testimony had not been preserved. Mr. Henry, the presi- 
dent of the company, was not called as a witness. The 
company became bankrupt and the note was never paid. 

The plaintiff alleges in his petition that the guaranty 
contract, through a mistake of the parties, was not drawn 
to conform to their real agreement, and that the real agree- 
ment between the parties was one to cover a loan for four 
months, but there is very little, if any, testimony in the 
record to support that allegation, and, in any event, the 
finding of the trial court has resolved that issue, as well 
as all other issues of fact, in favor of the defendants. The 
finding of the trial court, in this case, carries the same 
force as the verdict of a jury. 

We must assunie, then, as a premise, that the defendants 
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agreed to guarantee a loan which was to be repaid in six 
months, and that they were not informed that the loan 
actually made, and the one which their guaranty agree- 
ment was intended to cover, was made for four months, 
instead of six. 

The plaintiff’s contention is, first, that the obligation of 
the defendants was that of an original undertaking to re- 
pay the loan when due, and was not a guaranty that the 
company would pay it; and, second, that the variation be- 
tween the time fixed for maturity of the loan actually made 
and the six-months loan described by the guaranty agree- 
ment is not a material variation, nor one which would be 
prejudicial to the defendants, and therefore could not re- 
Jease the defendants, even in event their obligation should 
be considered as that of guarantors. 

We cannot agree with the contention that the obligation 
was an original undertaking and promise, and not a guar- 
anty. The effect to be given to the contract depends on 
the intention of the parties as ascertained from the terns 
used in the contract, fairly construed in the light of the 
surrounding circumstances. The loan was to be made by 
Moise to the Omaha Motor Car Company and the obliga- 
tion for the repayment of the loan was primarily that of 
the company. Jt seems to us clearly the intention of the 
parties, as gathered from the contract, and in light of the 
circumstances, that the contract was one of absolute guar- 
anty whereby the defendants obligated themselves to pay, 
unconditionally, the amount of the loan in case of default 
of the motor carcompany. Their agreement was collateral 
to the loan and a guaranty of payment of it. By their 
agreement they were to receive a consideration. The na- 
ture of that consideration is no doubt material in solving 
the question as to whether or not the promise of the parties 
was original and direct, or whether it was collateral and 1 
guaranty, but a consideration of some kind is essential to 
the validity of any contract, and the nature of the consider- 
ation for the agreement, in this case, does not necessarily 
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lead to the conclusion that the agreement was not a guar- 
anty. 

The terms of the guaranty being ascertained, the de- 
fendants were entitled to a strict compliance therewith. 
The effect of any material departure in the principal con- 
tract from the terms of such principal contract, as de- 
scribed in the guaranty agreement, if made without the 
consent of the guarantors, would be sufficient to release 
them. An immaterial change made in the principal con- 
tract, to which the guaranty is collateral, is not sufficient 
to release the guarantors (Quinn v. Moss, 45 Neb. 614; 
Rawleigh Medical Co. v. Bunning, 104 Neb. 179), but, 
where a departure is made in the principal contract which 
is a material change of the obligation which the guaranty 
contract describes, the guarantors will be released (20 
Cyc. 1444; Chandler Lumber Co. v. Radke, 136 Wis. 495:. 
The effect of the contract of guaranty, after its meaning 
is determined, must be strictly limited, within the mean- 
ing, in favor of the guarantors. Its terms cannot be ex- 
‘tended by construction. 

In Chandler Lumber Co. v. Radke, supra, the court, in ° 
speaking of the obligation of the guarantor, said: “As ha 
ordinarily does not receive the benefit of the contract, but 
is a mere volunteer, he has a right to define exactly the con- 
ditions upon which he shall be responsible for the debt of 
another, and only upon compliance with those conditions 
.can he be held to such liability. * * * While this rule was 
originally enforced with entire strictness, it is now subject. 
to certain, exceptions, * * * if the variation appear to be 
wholly immaterial and without prejudice to the surety’s 
rights, it will be ignored. Of course, the principle remains 
that the surety may determine and specify the exact terms 
upon which he ‘will be liable and has a right to stand upon 
those terms, and it is only when a court is able to say with 
certainty that an expression in the contract apparently de- 
claring a condition of such liability is so immaterial to 
him and departure therefrom so necessarily without prei- 
udice that it cannot believe in an intention of the parties 
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to express it as a condition of liability does the above-noted 
exception apply.” 

Where the contract of guaranty, by cts terms, covers a 
loan payable in six months, the parties who have become 
obligated as guarantors of such agreement cannot, with- 
out their consent, be bound to extend the terms of their 
agreement so as to cover a loan made payable in four 
months instead of six. Such a departure in the terms of 
the loan cannot be said to be a wholly immaterial onc. 
Chandler Lumber Co. v. Radke, supra; Robertson v. South- 
western Co., 1386 Ark. 417; Warren v. Lyons, 152 Mass. 
310; Bacon v. Chesney, 1 Stark. (Eng.) 192; 2 C. J. 1200, 
sec. 46. 

Plaintiff relies upon the case of Koenigsberg v. Lenniaq, 
161 Pa. St. 171. The guaranty agreement in that case, by 
its terms, covered two notes of $1,600 each, one to be pay- 
able in one month and the other in two months. The prin- 
cipal obligation actually entered into did not conform to 
the guaranty agreement, since only one note was taken in- 
stead of two, and that was for $3,200, and to be payable in 
two months. The guaranty agreement, however, contained 
an express provision that no extension of time for payment 
of the notes should release the guarantors, and it was on 
the ground of that provision that the court held that the 
departure from the provisions of the guaranty agreement 
did not release the guarantors, saying (p. 175): “The 
contract of guaranty distinctly provided that no extension” 
of the notes should in any way affect or release the liabil- 
ity of the guarantors. The enlargement of the time of 
payment of one of the $1,600 notes for one month was noth- 
ing more than an extension of that note.” 

Upon the general finding of the trial court, resolving 
the issues of fact in favor of the defendants, we cannot 
see but that the taking of a four-months note, when the de- 
fendants had agreed to guarantee a six-months note, was 
such a material departure that they cannot be required, 
without their-consent, to extend the provisions of their 
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guaranty agreement to cover the noté actually taken. 
The judgment is therefore 
AFFIRMED. 


E. G. Dovry & Son ET AL., APPELLANTS, V. FRANK E. 
ScHLATER, SPECIAL ADMINISTRATOR, ET AL., 
APPELLEES. 


Fitep JUNE 12, 1922. - No. 22436. 


Dower. Under the statute (Comp. St. 1881, ch. 28, sec. 11), where an 
owner of land died intestate, leaving a widow and three sons, and 
dower was neither petitioned nor assigned to the widow, but where 
the rents from the properties were collected by the sons during 
the lifetime of the widow, with the understanding between all the 
parties that the widow was entitled to her share thereof, and where 
the moneys were placed in an account that she was allowed ‘to 
draw upon, held, that a one-third share of the rents, as collected, 
vested in the widow in her lifetime, and that after her death hor 
administrator was entitled to an accounting for such rent moneys 
so collected as remained in the fund, 


APppEAL from the district court for Cass county : ELLIOTT 
J. CLEMENTS, JUDGE. Affirmed. 


John L. Webster, Byron G. Burbank and D. O. Dicyer, 
for appellants. 


Jesse L. Root, A. L. Tidd and C. A. Rawls, contra. 


Heard before Morrissey, C. J., RoSE, DEAN, ALDRICH, 
Day and FLANSBURG, JS 


FLANSBURG, J. 

This case has been before this court in its different 
phases a number of times. The only issues now presented 
involve the right ot the defendant Schlater, as special ad- 
ministrator of the estate of Jane A. Dovey, deceased, to 
an accounting as to certain moneys held by the firm ot 
E. G. Dovey & Son, plaintiff. The trial court found the 
defendant entitled to such an accounting and entered judg- 
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ment thereon in his favor. From this judgment the plain- 
tiffs appeal. ; 

Among other items, upon which there is now no con- 
troversy, the trial court found the administrator entitled 
to the sum of $7,147.79, which the court found was a one- 
fourth share of an account, held by the partnership, which 
represented funds furnished and held as the individual 
and personal property of Edward G. Dovey, deceased ; 
and the sum of $15,695.64, being one-third of the rents col- 
lected from the real estate of which Edward G. Dovey died 
seised. 

Jane A. Dovey was the widow of Edward G. Dovey, de- 
ceased. There were three sons. In 1876 Edward G. Dovey, 
who was at that time engaged in the mercantile business 
in Plattsmouth, had taken into partnership with him his 
son George E. Dovey. On the books of the partnership 
Was one account which was denominated the “stock ac- 
count.” Edward G. Dovey owned a number of properties, 
having no connection with the partnership, from which 
he derived rentals. His collections from these properties 
and from his individual business interests were mingled 
with the partnership assets and entered of record in this 
“stock account.” Throughout the partnership books the 
“stock account” was, it seems, the personal account of Ed- 
ward G. Dovey with the partnership and appears as an ac- 
count of moneys due to him for capital furnished. 

T{ is the contention of George E. Dovey that these 
amouuts, represented by the stock account, had, in fact, 
become partnership assets, and did not remain the per- 
sonal and individual property of Edward G. Dovey, nor 
an account of any liability, on the part of the partnership, 
to Edward G. Dovey. The evidence, however, we believe 
does not bear out that contention. 

A statement of the accounts of the partnership, pre- 
pared by George E. Dovey on January 31, 1881, was found 
among the partnership papers. This statement shows the 
total assets of the partnership at that date to be $97,755.96, 
and shows that there were habilities against the firm in the 


VoL. 108} JANUARY TERM, 1922. 737 


Dovey & Son v. Schlater. 


amount of $45,663.54, leaving a net value of the pariner- 
ship assets at $52,092.42. Throughout the litigation in- 
volving this estate, it seems to have been always conceded 
that the net value of the partnership assets at that time 
was $52,092.42. This was exclusive of the value repre- 
sented by the “stock account.” The “stock account,” in 
the amount, at that time, of $27,355.70, was included as 
part of the total liabilities, above set out, of $45,663.54. 
This written statement of the firm’s financial condition, 
made by George E. Dovey himself, seems to us to furnish 
a clear admission on his part that the stock account was 
liability of the firm in favor of Edward G. Dovey, and thai, 
in arriving at the net value of the assets of the firm, the 
funds represented by the stock account should be deducted. 
Furthermore, it appears that after the decease of Edward 
G Dovey the stock account was carried on the books as an 
account between the firm and the estate. The moneys >f 
the estate were mingled with the moneys of the firm, and 
were entered in the “stock account.” The testimony of 
George E. Dovey shows that in 1885, in arriving at the 
amount which the firm then owed to the estate, the stock 
account was cousidered by him as representing the amount 
of that liability. 

We have reached the conclusion that the partnership was 
a partnership where George E. Dovey was to share in the 
profits only, and that the moneys furnished the partner- 
ship by Edward G. Dovey, the account of which was kept 
in the so-called “stock account,” did not become the prop- 
erty of the partnership, but at all times remained the 
property of Edward G. Dovey and stood on the books as a 
liability from the partnership to Edward G. Dovey. Since 
the stock account represented a liability of the firm and 
was payable to and represented individual property of 
Edward G. Dovey, we think it is clear that a one-fourth 
interest therein descended by operation of law to Jane A. 
Dovey. This amount, $7,147.79, the trial court has awarded 
to her administrator, and it seems to us the judgment in 
that respect is correct. 
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It is the further contention of the plaintiff EK. G. Dovey 
& Son that the administrator of the Jane A. Dovey estate 
is not now entitled to recover one-third of the rents which 
have been collected since the decease of Edward G. Dovey 
from the real estate of which he died seised, for the reason 
that the widow, Jane A. Dovey, during her lifetime, caused 
no assignment of dower to be made to her in such real 
estate, and did not demand nor require the rents to he 
paid to her; that such rents were not collected for her 
during her lifetime, and are not now held in trust by the 
plaintiff, E. G. Dovey & Son, for her benefit; that she 
had not become possessed of these rents during her life- 
time, and, not having claimed them, it is too late for her 
administrator now to make such claim in behalf of her 
estate. 

The statute, relating to dower,-in force at the time in 
question (Comp. St. 1881, ch. 28) provides: 

“Section 1. The widow of every deceased person shall 
be entitled to dower, or the use, during her natural life, 
of one-third part of all the lands whereof her husband was 
seised, of all estate of inheritance at any time during the 
marriage, unless she is lawfully barred thereof.” 

“Section 11. When a widow is entitled to dower in the 
lands of which her husband died seised, she may continu: 
to occupy the same with the children or other heirs of the 
deceased, or may receive one-third part of the rents, is- 
sues and profits thereof, so long as the heirs or others in- 
terested do not object, without having the dower assigned.” 

The plaintiff's argument is that this statute, which pro- 
vides that the widow may continue to occupy the premises 
of her deceased husband with her children, or may re- 
ceive one-third of the rents, issues and profits thereof, so 
long as the heirs or others interested do not object, with- 
out having the dower assigned, is unavailing to the de- 
fendant administrator, for the reason that the statute is 
only permissive, and that Jane A. Dovey has never de- 
manded, nor has she, during her lifetime, received her 
share of these rents, and that she has never perfected an 


Vou. 108] JANUARY TERM, 1922. 739 


Dovey & Son vy. Schlater. 
election to take the rents without assignment of dower. 

Upon an examination of the record, and in view of the 
findings of the trial court, and the persuasive weight to 
be given to those findings, we are unable to come to any 
other conclusion than that at which the trial court ar- 
rived, and that is, that the rents were collected during the 
lifetime of the widow by her son, George E. Dovey, and 
were mingled with the partnership funds, with the under- 
standing and agreement between the widow and her sons 
that the rental moneys should be so used, and that she 
was entitled to and, in fact, had a one-third interest in 
them. The several legal questions raised on those issues, 
it seems to us, are therefore based upon a false premise 
in fact. 

At one stage of the proceedings, the pleadings, signed by 
George E. Dovey, and which are admitted in the record 
in this case as an admission against interest, contained 
a declaration that ‘‘whatever rents were collected and re- 
ceived by him (George E. Dovey) during said period of | 
years (July 25, 1881, to September 23, 1909) were so col- 
lected and received as the agent of all the respective parties 
in interest, and by the consent of all the respective parties 
in interest, and that said rents so collected and received 
were placed with the assets of E. G. Dovey & Son with the 
knowledge, acquiescence and consent of all the parties in 
interest, including Jane A. Dovey.” 

It is true that the record contains no specific and ex- 
press agreement to the effect that the rents were to be col- 
lected and that the widow should receive a one-third part 
of them. In family arrangements of this kind such spe- 
cific agreements are not necessarily expected. The actions 
and doings of the parties and the natural inferences to be 
drawn therefrom are sufficient to furnish evidence of such 
agreements and understandings. 

The evidence discloses that the three sons recognized 
and spoke of the right of their mother to a one-third in- 
terest in the rents. The rent moneys were placed in the 
partnership, in which she had an interest, which interes 
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had descended to her as a part of her husband’s estate. 
From time to time the firm honored her checks and de- 
mands for cash, in the total aggregate amount of over 
$26,000, which was in excess of any amount due her from 
the firm, unless she was then considered as entitled to 
share in the rents. The amounts which she thus with- 
drew from the partnership were charged to her account. 
In 1909 one of the sons, Oliver, withdrew from the part- 
nership, which was then being carried on by the three 
sons, and a settlement was made with him. A few years 
subsequent to that, George E. Dovey is shown to have 
presented a bill of sale to his mother for her signature, 
which was for the purpose of conveying certain personal 
properties to the two remaining members of the firm, and 
. which included grain and the increase in live stock raised 
on the farm lands in question, and which constituted a 
part of the rental income therefrom. This was a recog- 
nition of her rights and of: the fact that her title to these 
properties, rental income from the lands, had at that 
time vested in her. The evidence, we think, fully sustains 
a showing of an understanding between the parties that 
the widow was entitled to a one-third share in the rents, 
and that these rents were being collected by George for all 
parties and invested for them in the partnership, and that 
the three sons were allowing the rents to be credited to 
their mother without a formal assignment of a dower in- 
terest in the lands to her, and without any objection on 
their part to her so receiving them. 

It was not necessary that dower should be set off to the 
widow, or that she should demand an assignment of dower 
before she would be entitled to receive rents; but, in the 
absence of objections on the part of the heirs, she was en- 
titled to ‘receive her share of the rents, issues and profits 
of the Jands in which she was entitled to dower. The as- 
signment of dower does not create her right in the estate, 
but only segregates it from the interest of the heirs. Her 
dower interest in the land was never specifically set apart 
to her, but this did not deprive her of her right to her 
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share of the rental income therefrom. No objection was 
made by the heirs against her receiving her share of the 
rents. The rents were not being withheld from her. On 
the contrary, the record bears out an understanding that 
the rents were being collected and invested in the partner- 
ship for her, and that she became immediately entitled 
to them and had the right to withdraw them from the 
firm as she saw fit. Where the heirs are making no ob- 
jection, and where the widow is led to believe that rents 
are being collected and held for her, to be drawn upon at 
her pleasure, certainly there is no necessity of a demand 
on her part, nor a requirement that she resort to any af- 
firmative proceedings for the establishment of her right. 
The collection of these rents by her son as agent for her 
was, in law, a collection of the rents by her, and the pos- 
session by the firm was her possession. The mutual un- 
derstanding between these parties aud the collection and 
application of the vents, as stated, are sufficient, without 
any formal assignment of dower and without any further 
demand cn her part, to establish her right and to vest in 
her title to those funds. In this connection see McFarland 
a. McFarland, 278 Mo. 1; Martin v. Fletcher, 17 Or. 408; 
Sloss-Shefficld Steel & Iron Co. v. Yancey, 202 Ala. 458; 
Lenfers ¢«. Henke, 73 Ti. 405, 24 Am. Rep. 263; McGowan 
». Bailey, Wilson & Co., 179 Pa. St. 470. 

It is our conclusion that the trial court properly found 
_ that the defendant, as administrator of the estate of Jane 
A. Dovey, is entitled to an accounting for one-fourth of 
the funds represented by the stock account, and to a one- 
third interest in the rents, issues and profits of the real 
estate of Edward G. Dovey, that on these amounts the 
credits allowed by the trial court were correct, and that 
the defendant was entitled to recover the balance found 
due. 

The judgment is therefore 

AFFIRMED. 
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STATE OF NEBRASKA V. WILLIAM L. KELLER. 
Fitep JuNE 12, 1922. No. 22564. 


Nuisance: Finpincs oF FIRE MARSHAL: CONCLUSIVENESS. The find: 
ing by the state fire marshal, acting for the department of trade 
and commerce, under article XXI, title V, ch. 190, Laws 1919, that 
a building is a nuisance and liable to fire by reason of its being 
out of repair or because of age or dilapidation, is not conclusive 
upon the owner of the building, since the statute does not require 
notice to be given him and does not afford him a hearing. 


ABATEMENT. Where a building is, by reason of its being 
out of repair or from age or dilapidation, especially liable to fire, 
and is for that reason a public nuisance, such steps may be tak2n0 
by the department as are reasonably necessary to abate the nui- 
sance, but the decision of the department that the building is a 
nuisance, without a judicial determination of some kind on the 
question, is not conclusive upon the owner or final upon the courts. 


Norice. The statute providing that the depart- 
ment may, with or without complaint having been made, make in- 
vestigations of buildings, and, when it finds that any building con- 
stitutes a nuisance, within the meaning of the statute, may order it 

- abated, cannot be held by implication to require that notice and a 
liearing be given to the owner of the property before ‘Such finding 
of the existence of a nuisance can be made. 


Constitutional Law: NuisaNce: Notice. Section 5 of the act 
(Laws 1919, ch. 190, title V, art. XXI, Comp. St. 1922, sec. 8149), 
declaring that any person who shall fail to comply with an order 
of the department to abate a nuisance shall be guilty of a misde- 
meanor, is unconstitutional as lacking in due process of law, since 
the person made guilty is denied the right to any notice or to a 
hearing on the question of whether or not a nuisance does, in fart, 
exist. 


- Error to the district court for Buffalo county: Bruno 


O. 


HOSTETLER, JUDGE. Objections overruled. 
H. M. Sinclair, for plaintiff in error. 
Pratt, Hamer & Beynon, contra. 


Heard before Morrissby, C. J., Ross, DEAN, ALDRICH, 


Day and FLanssureG, JJ., Repick, District Judge. 
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FLANSBURG, J. 

This was a prosecution instituted before a justice of the 
peace, to recover a statutory penalty from the defendant 
on the charge that he had violated an order of the state fire 
marshal, directing the defendant to abate a nuisance. The 
nuisance complained of was a building which was charged 
to be out of repair and in a dilapidated condition, and 
especially liable to fire. -A conviction was had and the 
case appealed by the defendant to the district court, where 
the conviction was reversed on the ground that the portion 
of the statute, upon which the prosecution was based, was 
unconstitutional. The county attorney, as provided by 
statute, has presented his objections here, raising the ques- 
tion of the constitutionality of the act. . 

The act (Laws 1919, ch. 190, title V, art. XXT) de- 
clares: “Section 3. Any building, or other structure, 
which for want of proper repair, or by reason of age and 
dilapidated condition, or for any cause, is especially liable 
to fire, and which is so situated as to endanger other build- 
ings or property, * * * is hereby deemed and declared to 
be a nuisance.” The act further provides that the depart- 
ment of trade and commerce may, either upon complaint 
of some person or without complaint, make investigations 
and that: “Section 4. Whenever the department shall 
find that any building or other structure * * * constitutes 
a nuisance within the meaning of the (act), * * * it shall 
order the same to be abated, and such order shall be forth- 
with complied with by the owner or occupant of such 
building or premises.” The act also provides that the de- 
partment may institute an action in the district court to 
have such buildings declared to be a nuisance, and, by the 
court, ordered abated. It further contains a provision 
that, where there is an immediate and pressing necessity 
for the abatement of the nuisance, and the owner of the 
building is a nonresident or cannot be found, the depart: 
ment may immediately abate such nuisance, and a pro- 
vision is made for a reimbursement by collection of the 
costs of abatement from the owner, or through a lien upon 
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the property. The provision of the statute, now especially 
involved, is section 5, which is as follows: “Any person 
who shall fail to comply with the order issued by the de- 
partment of trade and commerce to abate a nuisance ais 
in this article defined, shall be guilty of a misdemeanor 
and, upon conviction, shall be fined in any sum not ex- 
ceeding one hundred ($100) dollars.” 

In this case no judicial proceeding was had for the de- 
termination of the question of whether a nuisance, in fact, 
existed. The department determined that question upon 
its own investigation, proceeding under those provisions 
of the act which are above quoted. It is the contention of 
the defendant that section 5 of the act, which declares a 
disobedience of an order, made by the department with- 
out notice to the defendant and wihout a hearing, a crime, 
is unconstitutional. 

It is the contention of the state that the statute, by im- 
plication, requires a notice, citing, in support of that con- 
tention, the decision in Enterprise Irrigation District rv. 
Tri-State Land Co., 92 Neb. 121. In that case the court 
pointed out that, since a proceeding was provided by the 
statute to be had before a board of quasi-judicial authority, 
a notice of the hearing before such board would be implied, 
though none was specifically provided by the statute, and 
that a party, having actual notice and appearing before 
such board, could not complain that the procedure was 
lacking in due process of law. In the statute under con- 
sideration, on the other hand, there is no provision what- 
soever for a hearing or proceeding before the department. 
A hearing is only provided when the department applies 
to the district court. Except where proceeding in the dis- 
trict court, the department is given the right, upon its own 
investigation, to declare that a nuisance exists and to or- 
der it abated when, in its judgment, the structure falls 
within the definition of the statute. 

The extent of the right of the department, under this 
statute, to summarily abate a nuisance, without notice or 
hearing, is not directly involved. The property complained 
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of in this case was finally placed in proper condition by 
the owner. The prosecution is based upon the owner’s de- 
fault in failing to immediately abate the nuisance after 
the order of the department had been served upon him. 

At common law, either by official authority or when a 
person was acting in his individual capacity, there was 
the right to abate a public nuisance without a hearing and 
without a notice and without liability resulting by reason 
of the necessary destruction of property. But, where a 
thing is adjudicated, by an individual, to be a nuisance, 
or even by public authorities acting under a statute which 
has not provided for a notice to the owner of the property, 
and does not render him a hearing, such adjudication will 
not afford the person protection, and, in abating the nui- 
sance, he must act at his peril. If later, by a judicial de- 
termination, the property destroyed be held not to be a 
public nuisance, the party causing damage is held respon- 
sible. The state, in the exercise of its police power, may 
. declare that certain conditions constitute a public nui- 
sance, and only in clear cases are the courts warranted 
in going behind such legislative determination, but the 
state cannot denounce as a nuisance that which is not a 
nuisance in fact. Where a statute so definitely defines 
what shall constitute a nuisance as to leave no room for 
latitude on the question, officials are authorized and pro- 
tected in abating such described nuisances, and no notice 
or hearing is essential. The legislature in such case has, 
by a description set forth in the statute, foreclosed the 
question of what, in law, shall constitute a nuisance. But 
where the legislature has not specifically defined the exact 
‘condition which shall constitute a nuisance, and perhaps 
is unable to do so, the question of what does constitute a 
‘public nuisance under the general terms of a statute must 
be determined by individual judgment in each given case. 
The authority to decide generally when a nuisance exists 
is the authority to weigh evidence and make findings of 
fact and to apply rules of law, and necessarily involves the 
‘exercise of judicial functions. 
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The first question, then, to be considered is whether or 
not the terms of the statute so specifically define what 
conditions in buildings and structures shall constitute 
nuisance as to eliminate the necessity of a judicial deter- 
mination and an exercise of individual judgment on the 
question. It is argued by the defendant that the law in 
question furnishes no specific rule or limitation upon the 
action or authority of the department, and that it is with- 
in the power of the department, so far as limitations of the 
statute go, to determine, according to its own judgment, 
what condition of ill repair or age or dilapidation or other 
cause is sufficient to constitute a basis for a finding that 
the building is a nuisance. . It seems to us that the statute 
is so general in its terms that it does not, and possibly 
could not, furnish strict definitions of what exact condi- 
tions in a building or structure would constitute. a nui- 
sance. 

In People v. Sholem, 294 Tl. 204, 207, in a case involv- 
ing a statute almost identical in terms with this one, the 
court held the provision of the law unconstitutional, say- 
ing that objection was made that the statute did not “fix 
any rules. by which the fire marshal shall determine when 
a building shall be declared to be, ‘for want of proper re- 
pair, or by reason of age and dilapidated condition, or for 
any cause,’ especially liable to fire, or when said building 
is ‘so situated as to endanger other buildings or property, 
or so occupied that fire would endanger persons or prop- 
erty therein,’ and that therefore the vesting of the power 
in the fire marshal to determine when such conditions arise 
is, in the absence of any rule by which such shall be deter- 
mined, a delegation of legislative and judicial authority,” 
and that the fire marshal (p. 211) “is given the arbitrary 
- power of determining these matters without rule or limi- 
tation by which“such determination shall be reached, ex- 
cept that such building shall be especially liable to fire. 
All buildings are to a greater or less degree subject to be 
destroyed by fire. Some are especially liable to fire, while 
others are almost fireproof. By this act the fire marshal is 


Vou. 108] JANUARY TERM, 1922. TAT 


State v. Keller. 


given the power arbitrarily to determine, without the in- 
tervention or assistance of a court or jury, where the line 
of demarcation is in any case.” 

Under such a statute, it seems clear to us that the terms 
are so general that the question of whether or not a nui: 
sance exists in any specific case is a question for. indi- 
vidual judgment and must be left to judicial-determina- 
tion. Decisions of like import with the holding in the case 
just above cited are Stockwell v. State, 110 Tex. 550, 12 
A. L. R. 1116; In're City of Brooklyn, 87 Hun (N. Y.). 
54. In order that the decision, of the fire marshal or 
board exercising quasi-judicial. authority should be con- 
clusive on the question of whether or not a nuisance exists, 
a notice and a hearing to the party interested is essential. 
In many statutes, providing for the abatement of nui- 


sances on property which has come into such a condition. | 


as to be especially liable to fire, a notice and a hearing are 
provided, and the laws, in those instances, held. constitu- 
tional. York v. Hargadine, 142 Minu. 219, 3 A. L. R. 
1627; Runge v. Glerum, 87 N. Dak. 618; State Fire Mar- 
shal A Fitzpatrick, 149 Minn. 203. 

We do not mean to say that the depar tment is prohibited 
from summarily abating a public nuisance. . As said in the 
case of Stockwell v. State, supra: “The state (after spe- 
cifically defining certain things as public. nuisances) may 
also remit to such agencies as health boards. or other 


proper administrative officers, the authority of determining — 
whether other things constitute public nuisances, with the . 


power to abate.them. But where this is done, the deter- 


mination of such boards or officers is not conclusive, and . 
cannot be made so, unless it be with respect to something. — 
having the nature of a public emergency, threatening: pub-: : 


lic calamity, and presenting an imminent and controlling :- 


4 


exigency before which, of necessity, all private rights musi - 


immediately give way. If this were not true, all property 
would be at the uncontrolled will of temporary. adminis: 
trative authorities, exercising, not judicial powers, but 
purely executive powers. The result would be to subject 
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the citizen’s property solely to executive authority, put- 
ting it beyond the protection of the courts, and depriving 
the courts of their essential power of determining what, 
under the written law, is lawful and what is not—declaring 
the law of the land—and adjudging property rights ac- 
cordingly.” 

The findings of an officer, based on his judgment that a 
thing constitutes a nuisance, cannot be conclusive when 
there has been no notice and hearing provided by statute, 
and, where an abatement of a nuisance is conducted by 
him, his adjudication that the property constitutes a nui- 
sance, under the genera] provisions of the statute, would 
not afford protection in case later, by a judicial deter- 
mination, the property should be found not, in fact, a nui- 
sance. Hutton v. City of Camden, 39 N. J. Law, 122; Man- 
hattan Mfg. & Fertilizing Co. v. Van Keuren, 23 N. J. Eq. 
251. 5 

Since the finding of the fire marshal that the property 
in this case constituted a nuisance was not a judicial de- 
termination of the question, but was his own independent 
determination, his order, directed to the defendant, that. 
the property should be removed was not such a final de- 
termination or fixation of the defendant’s obligations as 
to constitute a sufficient basis for a criminal prosecution, 
based on the defendant’s violation of the order. In the 
justice court, following the literal construction and proper 
interpretation of the statute, the finding and order of the 
fire marshal was construed as conclusive of the defend- 
ant’s rights and the defendant’s violation of the order was 
held to be an offense under section 5 of the statute. Ags 
we view it, this section of the statute, which makes it a 
penal offense for a person to violate an order made by the 
state fire marshal, which order is based upon his indi- 
vidual judgment and is made without the necessity of a 
notice or a hearing to the party who is to be charged, is 
unconstitutional, as lacking in due process of law. 

We do not see, however, that this section operated as 
an inducement to the passage of the remainder of the act, 
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and the remainder is not, by the elimination of the section 
complained of, held to be invalidated. 
The objections of the county attorney to the decision of 
the lower court are therefore 
OVERRULED. 


STATE, EX REL. SCHOOL District No. 2 oF Pierce County, 
RELATOR, V. GEORGE W. MARSH, AUDITOR, RESPONDENT. 


Fitep JUNE 12, 1922. No. 22814. 


1. Schools and School Districts: Bonp ELectTions: Statutes: ReE- 
PEAL By ImpricaTIonN. Section 449, Rev. St. 1913, and section 448, 
Rev. St. 1918, as amended by chapter 9, Laws 1917, are held to 
have been repealed by implication by section 4, ch. 66, Laws 1921. 


Notice. The provision of the statute (Rev. St. 
1913, sec. 6801, as finally amended, Laws 1921, ch. 66, sec. 4), pro- 
viding that notice of an election, held for the purpose of authorizing 
the issuance of school bonds, should be published within the dis- 
trict for at least 20 days, held to be directory, and not a manda- 
tory provision where a failure to comply therewith would, in ail 
cases, invalidate the election. 


Where it appears that the election, 
held for the purpose of authorizing the issuance of bonds to rais2 
money for the construction and equipment of a school building, 
was generally attended by the voters in the district, and that con- 
siderably more than a majority of all the voters in the district 
voted in favor of the bonds, held that a posting of notices, though 
not in compliance with a statutory provision requiring publication, 
would not invalidate the election, it being manifest that, had all 
the electors in the district voted, the result of the election could 
not possibly have been changed. 


Original] proceeding in mandamus to compel respondent, 
ag auditor, to register certain school district bonds. Writ 
allowed. 


Douglas Cones and M. H. Leamy, for relator. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 
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Heard before Morrissey, C. J., Lerron, Rost, DEAN, 
ALDRICH, DAy and FLANSBURG, JJ. 


FLANSBURG, J. 
This is an original action in mandamus, brought by 
school district No. 2 of Pierce county, Nebraska, to com- 
pel the state auditor to register $135,000 of bonds, voted by 
the electors of the school district on January 26, 1922, for 
the purpose of erecting and equipping a schoolhouse with- 
in the district. The auditor refused to register the bonds 
on the ground that there had been no proper notice of the 
election. 

School district No. 2 was organized in the year 1870, as 
a primary school district, with three trustees, and in 1885, 
under the provisions of section 1, subd. VI, ch. 79, Laws 
1885, the district was reorganized and a government hy 
six trustees adopted. The district is still operative as a 
district having six trustees, under the statutes as they have RS) 
been amended from time to time since then. 

It appears that there are 542 qualified voters in the dis- 
trict. A petition, signed by 307 electors, as provided by 
section 449, Rev. St. 1913, was presented to the district 
board, praying that an election should be held for the pur. 
pose of authorizing the issuance of the bonds now in ques- 
tion. An election was accordingly called and a written no- 
tice thereof, which it is not claimed was insufficient in form 
or substance, was posted 20 days prior to the election in 
three public places within the district. At the election 
839 votes were cast, of which 304 were in favor of the 
bonds. 

It is the contention of the state that the notice should 
have been published in a newspaper, and this contention is 
based upon the provisions of section 6801, Rev. St. 1913, as 
finally amended by section 4, ch. 66, Laws 1921. By the 
latter paragraph of that section, it is provided that an 
election may be called by a two-thirds vote of the board of 
education, and that a majority of the ballots cast at the 
election shall be sufficient to authorize the issuance of the 
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bonds. It is further provided that 20 days’ notice of the 
election shall be published within the district. 

The relator’s answer to this contention is that the pro- 
vision of section 6801, above referred to, does not apply 
to school districts organized, as district No. 2 is organized, 
with a government by six trustees, since the provision men- 
tions only the power of a board of education, instead of 
the power of a board of trustees, and relator argues that 
the amendihent of section 6801 by chapter 66, Laws 1921, 
was intended to apply to school districts organized under 
article XXII, ch. 71 (secs. 6948-6975) Rev. St. 1913, which 
applies to city school districts having boards of education. 
The ‘provision in section 6801, as amended, however, we 
find is practically copied from section 6971, art. XXTI, 
Rev. St. 1913. The legislature surely could not have in- 
tended to amend article XXII by adding to it a provision 
already contained therein. The term “board of education” 
in section 6801 was inadvertently used probably when 
copying from section 6971, which employs that phrase. It 
seems clear to us that the legislature, in amending section 
6801, was attempting to provide regulations for the isgu- 
ance of school bonds in schoo] districts, organized under 
article ITI (secs. 6752-6762) and article VI (secs. 6798- 
6801). ch. 71, Rev. St. 1918, and that the provision is ap- 
plicable to the relator school district No. 2. The provision 
of the statute (section 6801, as amended, supra) covers 
the same subject-matter and is directly in conflict with 
section 449, Rev. St. 19138, and section 448, Rev. St. 1913, 
as amended by chapter 9, Laws 1917. By those two sec- 
tions of the statute it is provided that no election shall 
be called except upon a petition signed by one-third of the 
. qualified voters in the district, and that a two-thirds vote 
of the electors shall be required in order to carry the propo- 
sition at the election. On the other hand, by section 6801, 
as amended, it is provided that an election may be ordered 
by a two-thirds vote of the members of the board of trus- 
tees, and that a majority of the ballots cast at the election 
shall be sufficient to authorize the issuance of the bonds. 
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Section 6801, as finally amended in 1921 (Laws 1921, ch. 
66, sec. 4), is in direct conflict with the two previous sec- 
tions of the statute mentioned. Both cannot stand. See- 
tion 449, Rev. St. 1918, and section 448, Rev. St. 1913, as 
amended, must, therefore, be held to have been repealed 
by necessary implication. 

It is clear, then, that the notice of the election for the 
issuance of bonds in this case should have been published 
in the newspapers for 20 days prior to the election. This 
was not done. The notices were posted. The question, 
then, is whether or not the failure to give the statutory no- 
tice invalidates the election. 

As pointed out, there are 542 qualified voters in the dis- 
trict, 304 of whom voted in favor of the bonds. A clear 
majority in the district voted in favor of the proposition, 
and, had the notice given been published, no other result 
at the election could have been obtained had every elector 
in the district cast a vote. It is not contended, nor is any 
showing made, that the electors in the district were not 
fully informed of the time, place and purpose of the elec- 
tion, nor that any one failed to vote by reason of not re- 
ceiving information that the election was to be held. 

As we construe the statute (section 6801, as amended), 
the provision for publication of notice is directory. We 
do not gather from the provisions of the act that it was 
the intention of the legislature that the election should 
be void, where the notice given was not published or was 
defective. Where the statutory provision for notice is 
directory, failure to give the notice in compliance with the 
statute will not necessarily invalidate the election. If it 
is apparent that the electors generally had actual notice 
of the time, place and object of the election and partici- 
pated generally at the polls, and if the result of the elec- 
tion is supported by such a vote that it is manifest no 
other result could have been possible, even though every 
elector had voted, the election will not be held void on the 
ground that the notice given was not in accordance with 
the statute. Ellis v. Karl, 7 Neb. 381; State v. School Dis- 
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trict No. 13, 138 Neb. 466; State v. McFarland, 98 Neb. 
854; State v. Thayer, 31 Neb. 82; State v. Skirving, 19 
Neb. 497; State v. Lansing, 46 Neb. 514. 

In our opinion, the election, authorizing the issuance 
of bonds in this case, being an election that was generally 
attended by the voters, and an election which was carried 
by considerably more than a majority of all the electors 
in the district, is not invalidated by a failure to give the 
notice of election in the exact manner prescribed by the 
statute. 

The writ is therefore 

ALLOWED. 


ROBERT A. GOoDALL, APPELLANT, Vv. W. H. SWARTSLEY ET 
AL., APPELLEES. 


Firep JUNE 12, 1922. No. 22001. . 


1. Specific Performance: “Courts of equity will not always enforce 
a specific performance of a contract. Such applications are ad- 
dressed to the sound legal discretion of the: court, and the court 
will be governed, to a great extent, by the facts and merits of 
each case.” Morgan v. Hardy, 16 Neb. 427. 


2. Evidence examined, and held to sustain a decree denying specific 
performance. 


APPEAL from the district court for Buffalo county’: 
Bruno O. Hostetter, JUDGE. Affirmed. 


Hainer, Craft & Edgerton and John J. then dt, for 
appellant. 


Pratt d Hamer and I. D. Beynon, contra. 


Heard before LeTton, DEAN and FLANssureG, JJ., DA 
and Goon, District Judges. 


Day, District Judge. 

This is an action in equity for the specific performance 
of a contract for the sale of a quarter section of land in 
Keith county, Nebraska. Two men, Swartsley and Olson, 
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entered into a contract for the purchase of said land from 
one Boyd for $9,600, with a cash payment of $1,000. Sev- 
eral days later Boyd entered into a contract for the pur- 
chase of said land from the owner, Goodall, for $8,000, 
and paid him the same $1,000. Goodall brings this action 
for specific performance, not against Boyd, but against 
Swartsley and Olson. The trial court denied specific per- 
formance and decreed that defendants recover the amount 
paid upon the contract from plaintiff. The plaintiff, 
Goodall, appeals to this court. 

The issues in this cause are briefly set out in appel- 
lant’s brief, as follows: First. Is Goodall entitled to spe- 
cific performance of this contract? Second. Does the evi- 
dence support the allegations of misrepresentation on the 
part of the agents of plaintiff? Third. Are these alleged 
misrepresentations sufficient to defeat the appellant’s right 
to specific performance? 

" Goodall alleges that Boyd was his agent and that the 
contract between Boyd and Swartsley and Olson was 
made for him. From the evidence it appears that Boyd 
contracted to sell this land to Swartsley and Olson, sub- 
ject to the approval of the owner. Until the owner ap- 
proved, the $1,000 payment was to stay in the bank. Later 
Boyd entered into a contract to purchase the same land 
from Goodall, the owner, and turned the same $1,000 over 
to Goodall as first payment. These two contracts were 
identical, except for the consideration, and must be con- 
strued in the same way. A court of equity cannot con- 
strue one as areal estate dealer’s contract for commission 
and the other as a contract for the sale of real estate. The 
logical conclusion seems to be that Boyd bought and sold 
this land for a profit of $1,600, and that no contract exists 
between Goodall and Swartsley and Olson. This view is 
almost forced upon us by the letter of Goodall to Swarts- 
ley, within a short time after the defendants had refused 
to go on with their contract, in which he wrote: “This 
settlement does not really make a particle of difference 
one: way or the other to me, as I sold the land direct to 


Or 
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the Boyd Land Company.” In the case of Morgan ». 
Hardy, 16 Neb. 427, this court held; “Courts of equity” 
will not always enforce a specific performance of a con- 
tract. Such applications are addressed to the sound legal, 
discretion of the court, and the court will be governed, to. 
a great extent, by the facts and merits of each case.” This | 
holding was followed in Lopeman v. Colburn, 82 Neb. 641, 
Furse v. Lambert, 85 Neb. 739, and many other cases. 
Goodall was not in this case entitled to specific perform- 
ance, but his application was directed to the court’s sound 
legal discretion. , 7 
The evidence discloses that the defendants sought to 
make an examination of this land; that upon their first 
visit they only saw a small corner of the quarter section, 
The next morning it was raining so that Swartsley did 
not feel able to g6 out to thé land, but Olson made an at- 
tempt to inspect. He was taken by an associate of Boyd’s, 
but almost as soon as they drove upon the land their auto- 
mobile became stuck in the mud. He saw the same corner 
of the quarter he saw the evening before, and this is ad- 
mitted to be the best part of the land. This was in the 
summer time and the densest vegetation of the year cov- 
ered the land. Olson returned to town and never saw the 
land again before he and Swartsley signed the contract 
with Boyd. He testified that he was a stranger in the 
country and relied upon the representations made by 
Boyd. Swartsley was familiar with some other land in 
that county and Boyd assured him that this land was as 
good as some particular land he already owned. Neither 
he nor his associate said. anything about the sand ridge 
or the sandy part of the land. They did not see fit to men- 
tion the lagoon of buffalo wallows, and did not tell them 
about the deposits of magnesia. According to the testi- 
mony of Boyd, none of these things impairs in any degree 
the value of the Jand. Boyd and his associate were able 
to limit the examination of Swartsley and Olson to the. 
best part of the land, and they were not afforded an op- 
portunity to examine the land, but were forced to depend 
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upon the representations made by Boyd, and the real 
character of the land was not disclosed to them. 

We have examined this case de novo, and we conclude 
that there is such misrepresentation as to justify the court 
in its sound legal discretion to deny specific performance. 
The rescission was made within a reasonable time after 
discovery of the misrepresentations. Goodall admits that 
he received the $1,000 paid by defendants, which they 
ought to recover. For the reasons heretofore set out, the 
decree of the district court is 

AFFIRMED. 


PeTER H. EHLERS ET AL., APPELLEES, V. BANKERS FIRE 
INSURANCE COMPANY, APPELLANT. 


FILED JuNE 12, 1922. No. 22013. 


Corporations: Fraup: Equity. A court of equity will not permit 
mere corporate forms to serve as a cloak and a shield to the per- 
petration of a fraud, but will examine the whole transaction, look- 
ing through corporate forms to the substance of things, to protect 
the rights of innocent parties, or to circumvent fraud. 


APPEAL from the district court for Sarpy county: JAMES 
T. Becuey, Jupee. Affirmed. 


Holmes, Chambers & Mann, M. V. Beghtol and A. F. 
Langdon, for appellant. 


Gaines, Ziegler, Van Orsdel & Gaines, contra. 


Heard before LETton, DEAN and FLANsBure, JJ., Day 
and Goon, District Judges. 


Day, District Judge. 

This is a suit in equity to rescind the contract of pur- 
chase of 400 shares of the capital stock of the Bankers 
Fire Insurance Company, and to cancel a certain note and 
mortgage given by Ehlers and his wife to the said company, 
and to require the defendant to return said note and mort- 
gage, and to release the mortgage from record, for the 
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reason that the sale was brought about through the fr aud 
of the defendant and its agents. 

The decree of the district court found in favor of the 
plaintiffs and ordered them to surrender to the clerk of 
the court the certificate for capital stock of the defendant 
company, and ordered the defendant fire insurance com- 
pany to deliver to the clerk the note and mortgage securing 
it, and to pay the costs. The defendant fire insurance 
company appeals. 

The Bankers Fire Insurance Company was organized 
with an authorized capital stock of $2,000,000, divided in- 
to shares with a par value of $10 each. The articles of 
incorporation were filed with the county clerk of Lan- 
caster county on the 2d day of April, 1919, and on the 
same day filed with the secretary of state of Nebraska. 
On the same day the Bankers Brokerage Company was 
incorporated under the laws of the state of Nebraska. Its 
incorporators were H. W. Kenyon, Charles Maixner, and . 
M. V. Beghtol, who were also the incorporators of the 
Bankers Fire Insurance Company. The capital stock of 
the brokerage company was $5,000, divided into shares of 
$10 each. The brokerage company stock was transferred 
to E. R. Kenyon, a brother of H. W. Kenyon, Gus John- 
son, and C. E. Sanden, a lawyer occupying an office with 
M. V. Beghtol, in whose office the articles of incorporation 
were prepared. Johnson and Sanden owned only a few 
shares of stock, but E. R. Kenyon was the owner of most 
of the stock. 

Just six days after the organization of these twin cor- 
porations the fire insurance company entered into a con- 
tract with the brokerage company whereby they sold 150,- 
000 shares of the capital stock at a price of $15 a share, or 
a total of $2,250,000. The brokerage company, with a capi- 
tal of $5,000, gave the fire insurance company its note for 
$2,250,000, and the stock was held as collateral for said 
indebtedness. In fact, the certificates of stock were never 
issued until the brokerage company sold them, and then 
issued directly to the purchaser. The brokerage company 
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sold said stock for $25 a share, 60 per cent., or $15, of 
which went to the fire insurance company, and 40 per cent., 
or $10, was retained by the brokerage company. The fire 
insurance company knew the brokerage company was sell- 
ing the stock for $25 a share, because they delivered the 
certificates directly, and the notes and mortgages of this 
plaintiff were assigned to it.. 

The appellee purchased 400 shares. of stock in the bank- 
ers Fire Insurance Company on December 5, 1919, and 
upon the delivery of his note and mortgage in. payment, 
thereof was given a receipt, as follows: .. = -, ,. .. 

. “1192. _Chalco, Neb., Dec. 5, 1919. Received of Peter 
H. Ehlers the sum of $10,000, as follows: Mortgage $10,- 
000, running 5 years at 514, for which the undersigned 
agrees forthwith to cause to be issued to him, capital stock 
in the Bankers Fire Insurance Company in his name to the 
amount of 400 shares. This stock is fully, paid, nonas- 
sessable. Bankers Brokerage .Company,, by James 2 
Snow, Representative.” 

In this receipt, for the only time in this whole taniaae: 
tion, the name “Bankers Brokerage Company” appears. 
By this they agreed to “cause to be issued to him capital 
stock in the Bankers Fire Insurance Company,” and that 
is exactly . what was done. Four days later, on the 9th 
of December, the Bankers Fire Insurance Company in- 
closed a certificate for 400 shares of its capital stock with 
the following letter signed by H. W. Kenyon: 

“Bankers Fire Insurance Company, Lincoln, Nebraska, 
December 9, 1919. Mr. Peter H. Ehlers, Chalco, Sarpy 
County, Nebraska. Re Certificate No. 471. Dear Mr. 
Ehlers:- We are pleased indeed to inclose you herewith 
above numbered stock certificate for four hundred addi- 
tional shares of stock. Please sign the inclosed receipt 
therefor and mail to us in the inclosed stamped addressed 
envelope. Thanking you and trusting that you will call 
at the Home Office when in the city, we are, Yours very. 
truly, H. W. Kenyon.” 

This rather detailed statement of the case has been 
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made because the mere statement of the facts shows that 
the sole purpose of the organization of the brokerage com- 
pany was to dispose of the stock of the fire insurance com- 
pany. Since this stock was not to be issued until sold by 
the brokerage company, why the brokerage company, if 
the transaction was not fraudulent? One cannot read the 
undisputed evidence in this case and reach the conclusion 
that the sale of the stock by the fire insurance company to 
the brokerage company was a bona fide transaction. It 
was surrounded by the circumstances which attend the 
actual underwriting of a block of stock. The simultaneous 
organization, the identity of interest of the organizers, and 
all subsequent transactions refute the proposition that the 
Bankers Fire Insurance Company made a bona fide sale 
of its corporate stock to the Bankers Brokerage Company. 
A court of equity will not nermit mere corporate forms to 
serve as a cloak and shield to the perpetration of a fraud, 
but will examine the whole transaction, looking through 
corporate forms to the substance of things, to protect the 
rights of innocent parties, or to circumvent fraud. See Mc- 
Caskill Co. v. United States, 216 U. S. 504, and United 
States v. Milwaukee Refrigerator .Transit Co., 142 Fed. 
247. 

We have examined the evidence in this case, and the 
sale of stock was induced. by fraud and misrepresentation. 
If there ever is a case where a court of equity should look 

through the forms to the substance, it is this one, and the 
conclusion is forced upon us that the Bankers Fire Insur- 
ance Company itself practiced the fraud, and that the 
Bankers Brokerage Company was simply an artificial 
cloak to escape the penalties which naturally flow from 
such a fraudulent transaction. 

The appellant further contends that the plaintiff was 
not damaged, and then further in its brief answers that. 
argument by another contention that a return of the cer- 
tificate of stock would not place the company in statu quo, 
because the stock purchased by the plaintiff for $10,000 
only netted the insurance company $6,000, and the plain- 
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tiff should pay $4,000 more for the cancelation of the note 
and mortgage. These contentions are not worthy to be 
dignified by the further consideration of this court. The 
conclusions of the trial judge are the only ones possible 
in this case. 

AFFIRMED. 


JOHN J. LUTZ, JR., APPELLEE, V. BANKERS Fire INSURANCH 
COMPANY, APPELLANT. 


Fitep JUNE 12, 1922. No. 22014. 


APpprEAL from the district court for Sarpy county: JAMES 
T. BaeoLey, JupGH. Affirmed as modified. 


Holines, Chambers & Mann, M. V. Beghtol and A. E. 
Langdon, for appellant. 


Gaines, Ziegler, Van Orsdel & Gaines, contra. 


Heard before LETTON, DEAN and FLaNnssure, JJ., Day 
and Goop, District Judges. 


Day, District Judge. 

This case is similar to the preceding case of Ehlers v. 
Bankers Fure Ins. Co., ante, p. 756. Both cases were 
argued together, and all the propositions involved in this 
case were decided in that case. The trial court probably 
overlooked requiring the plaintiff to return the certificate 
for 100 shares of stock of the Bankers Fire Insurance 
Company. The plaintiff should be required to do this, 
and the decree is modified in this regard. 

AFFIRMED AS MODIFIED. 
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Harry A. BRooKS ET AL., APPELLANTS, V. ORA E. ELDER 
ET AL., APPELLEES. 


Fitep June 12, 1922. No. 21953. 


J. Injunction: Scuoon Burtpincs: USE ror Dances. A permanent 
injunction will not be granted under the evidence in this case to 
restrain the board of education from allowing and permitting 
supervised dances in the auditorium of the high schooi building 
under the excellent rules adopted by said board and herein set out. 


2. Schools and School Buildings: UskE or Property. The legislature 
has the power to bestow upon school authorities unlimited con- 
trol and discretion in the use of school property, within constitu- 
tional limitations. 


The board of education of a city school dis- 
trict may permit the use of public school buildings for public as- 
semblages. In rural school districts a majority of the qualified 
electors may, at any annual meeting, permit such use and fix the 
rental therefor as provided in chapter 236, Laws 1915. 


APPEAL from the district court for Lincoln county: 
HANSON M. GRIMES, JUDGE. Affirmed. 


William E. Shuman, for appellants. 
Evans & Evans, contra. 


Heard before Morrissey, C. J., Rose and ALDRICH, JJ., 
Hopart and PAINE, District Judges. 


PaINg, District Judge. 

The plaintiffs and appellants are residents of and tax- 
payers of the school district of North Platte, and upon 
January 15, 1921, filed a petition for an injunction against 
the defendants and appellees, who are the members of the 
board of education of said school district. The relief 
sought was a permanent injunction restraining the de- 
fendants forever from permitting the high school build- 
ing, known also as the “Franklin School,” or any of the 
school buildings in said district from being used for danc- 
ing. Bond of $500 being approved, the district court upon 
said date issued a restraining order fixing January 31, 
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1921, as the time when the defendants were to show cause 
why a temporary injunction should not be issued. Upon 
said date oral evidence was introduced by plaintiffs and 
four affidavits submitted by the defendants, upon which 
the court directed that the temporary restraining order 
be dissolved, but, in addition, passed finally upon the cage 
and denied the injunction and dismissed the action at the 
costs of the plaintiffs. Thereupon the plaintiffs moved the 
court to vacate the order so made, for the reason that the 
only question for hearing on said date had been whether 
a temporary injunction should be issued, and contend that 
the court was without jurisdiction to hear, try or deter- 
mine said action upon the merits or to dismiss the same, 
which motion was overruled and the plaintiffs appealed to 
this court. 

The evidence discloses that, during the voting of bonds 
for the construction of said building something over 12 
years ago, one of the arguments advanced was that said 
high school building would contain a large assembly room 
to be used for school and community purposes;.that said 
building had in it a large assembly room or auditorium 
in size 90 feet by 65 feet which has been used upon over 
1,000 nights for every sort of athletic, social, patriotic, 
and recreational purpose; that among the uses to which 
it has been put have been lectures, community gatherings, 
parties, institutes, Twentieth Century Club meetings, 
school of music, chautauquas, community choruses, min- 
strel shows, theatrical entertainments, and during the war 
for every form of patriotic advancement, including its 
use for several months as a barrack for the company of 
soldiers raised at North Platte. For each and all of these 
events, lights and janitor service as well as heat in the 
winter time were furnished by the taxpayers of the school 
district ; that the board of education received applications 
from some of the parents to permit supervised dancing to 
keep their children from attending public dances with 
their miscellaneous crowds and no supervision, and that 
vigorous protests came in from other parents who ob- 
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jected to dancing in any form as a recreation and asked 
the board to prohibit the same; that long and careful study 
and discussion was given to the matter by the board dur- 
ing a period of several years, and at last the board de- 
cided to permit dancing under three general rules, with 
minor conditions, as follows: 

“Ist. No general policy permitting dancing in the audi- 
torium would be allowed by the board of education. 2d. 
No dancing would be permitted at any function attended 
by all students. 3d. Dancing would be permitted for 
one and one-half hours under the following conditions: 
Written permission must be obtained from the secretary 
of the board of education. It must be announced in ad- 
vance that there would be dancing at the party. Members 
of the board of education must be present. A number of 
the parents of the children taking part must be present. 
The welfare board should always be invited. There must 
be some program other than dancing to occupy part of 
the evening.” 

During the first year after these rules were adopted 
some three dances were allowed. The secretary of the 
board objected strenuously to the use of the word dances, 
and said that dancing was only a part of the program at 
the five parties at which it had been allowed in two years, 
and that she had attended .all of the parties and danced 
at each one. 

The superintendent of schools testified that at parties 
where dancing had been allowed the same decorum had 
been enforced as in homes when dancing is allowed, and 
that the majority of the pupils and their parents approv eit 
of such parties for the reason that the genéral public were 
never admitted. 

The president of the board of Guention admitted the 
contention of the plaintiffs that parents of children of high 
school age were caused much worry with their children, 
and says: ‘The complaint of the plaintiffs that the per- 
mitting of these dances has caused hard feelings and tur- 
moil in the homes of those objecting to dances seems to 
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this affiant to be a condition unavoidable. This affiant is 
well aware that there is some mental anxiety for all par- 
ents raising families in any community, but he doubis if 
it has been inereased by any of the parties in the Franklin 
auditorium by reason of dancing.” The president con- 
tinues that there are those who object to dancing as a rec- 
reation and there are those who object to every form of 
amusement or exercise now recognized as regular school 
functions, such as swimming, football, basketball, cadet 
military instruction, school band, and gymnastics, and the 
board of education in dealing with people of every creed, 
belicf and denomination knew of no way of handling any 
of these problems except by using its own best judgment, 
and the total hours during which dancing has been per- 
mitted under these rules has been six and one-half hours 
during a period of two years. 

With this brief review of the evidence, we will consider 
the law. Weare cited to the case of Lewis v. Bateman, 26 
Utah, 434, wherein it was held that school trustees have no 
right to permit schoolhouses to be used for public and 
private dances, for the reason that trust property built 
from the taxes of citizens at large can not be used for pri- 
vate purposes. But in the case before us no leasing for 
private use has been attempted, but the board of educa- 
tion have permitted the use by the pupils under very strict. 
regulations for parties at which dancing was a part of the 
program. 

Our attention is also called to Spencer v. Joint School 
District, 15 Kan. 259, 22 Am. Rep. 268. In a very able 
opinion by Judge Brewer, afterwards a very worthy mem- 
ber of the United States supreme court, the court re- 
strained school officers from leasing property for gather- 
ings and meetings. He said that it was unncessary to pur- 
sue the discussion further, for it would be simply travel- 
ing over a road already well worn and dusty upon the 
power to use public funds or property for private purposes. 

In the half ceutury that has past since this opinion was 
written by Judge Brewer wonderful changes have been 
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taking place. The dusty roads of his day are now well 
oiled for fast flying motor cars, and in a few months 
patrons will gather nightly in schoolhouses to hear radio 
programs from far-distant cities. It is urged that our 
young people are vastly different in this day and should 
be more restrained, but we venture the opinion that the 
parents of today are just as different in their home life and 
personal habits from the parents of 50 years ago as our 
young people differ from those of that age. 

An injunction is hardly a proper remedy to try out the 
policy of a school board in reference to dancing. However, 
each of the parties to this suit urges in his brief that this 
court do not dispose of this case on a technical ruling but 
discuss the merits of the general question. 

This court is not aware of any approved regulations for 
the control of school dances emanating from any educa- 
tional body, such as the National Educational Association, 
and thus each board and faculty is perplexed in the hand- 
ling of this subject so as to best meet the needs of each 
locality. Three general plans have grown up in relation 
thereto: First, in some public schools it is decided that 
dancing will not be allowed in any way, shape or form. No 
class or organization within the school may use the school 
or a class name in advertising any dance which any group 
of pupils may hold, nor is any teacher allowed to chaperon 
or attend such dances. The burden is placed entirely up- 
on the parents who permit their children to attend such 
dances. Second, another group of city public schools teach 
folk dancing and certain other approved forms of dancing 
to the girls as a part of their regular gymnasium exercises, 
but allow no other form of dancing in the schools. Third, 
in other schools dancing is permitted as a part of the regu- 
lar supervised social work of the schools, but jazz musi: 
is tabooed. In such schools dancing may be allowed upon 
some Friday afternoons, and parents are invited and the 
faculty members supervise the entire event; or evening 
parties may occasionally be given at which school orches- 
tras furnish the music, but the public are never permitted 
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to take part therein. Our public school system has 
been kept fairly free from popular tendencies and col- 
lateral purposes and school boards have been rightly held 
to the strict limitations of the statutes governing their 
action. However, the legislature of any state has the 
power to bestow upon school authorities unlimited controt 
and discretion in the use of school property, within the 
constitutional limitations. 

This case is fully covered by chapter 236, Laws 1915, 
which reads as follows: “Schoolhouses may be used for 
public assemblies. The board of education of every school 
district in which is included any incorporated city or vil- 
lage may in its discretion permit use of public school build- 
ings for public assemblages under such rules and regula- 
tions as it may adopt. A majority of the qualified elec- 
tors at any annual meeting in any rural school district 
may by resolution permit a similar use of school buildings 
within such district under rules and regulations which 
may be adopted at such annual school meeting, or in case 
none are adopted then under rules and regulations pre- 
scribed by the district board. The board of education 
may exact such rental as may be necessary to meet the ex- 
pense of such meeting, restore the property, and pay for 
extra help required. In rural school districts such rental 
may be fixed by resolution adopted at the annual school 
meeting, but in default of such provision the district board 
may fix the rental.” If the majority of the taxpayers of 
Nebraska do not approve this law, then the appeal should 
be made to the legislature and not to the courts. 

Our attention is called in appellees’ brief to a California 
case decided in 1918 and, which is the latest case to which 
our attention has been called. In this case of McClure v. 
Board of Education, 38 Cal. App. 500, an injunction was 
sought against the social dance, and we quote from that 
case as follows: “The question here is, manifestly, one 
of power and not of policy. * * * There is some intimation 
that a moral question is involved herein. Of course, the 
board of education should not tolerate an indecent or im- 
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moral use of the schoolhouse, but it cannot be said that 
they contemplate anything of the kind.. It is clear that 
there is a difference of opinion among well-informed peo- 
ple as to the moral effect of dancing. ‘There are many ex- 
cellent, intelligent, and pious people who are opposed to 
modern social dancing as being fraught with harm to the 
participants and to the community.’ ” 

In some communties there are a larger number of 
equally good people who dance and teach their children 
to dance and who crave for their young children the pro- 
tection of carefully supervised school dances. Shall such 
a demand be met at the expense of the taxpayers of a schoo! 
district? Schools have installed chemical, physical, elec- 
trical, botanical, and biological laboratories, as well as 
meeting the demand for manual training in carpentry and 
blacksmithing. Domestic science and sewing classes ren- 
der efficient service in making homebuilders of our girls. 
Million-dollar public school buildings with great audito- 
riums and expensive stage apparatus have been con- 
structed. The most complete gymnasiums with shower 
baths and swimming pools and highly paid men aud women 
instructors are found in many cities. Athletic parks with 
amphitheaters of large seating capacity bring and accom- 
odate the crowds which attend foot ball and other games. 
Yet some parents can be found who object to each and al! 
of these things. In spite of this the public schools have 
constantly grown in power and influence in both city and 
country and have, in many instances, become the one 
great community center for wholesome entertainment of 
all. During the past year the city of North Platte has 
enrolled one out of every ten of its inhabitants in its night 
schools, where gray-haired men attended classes with 
children in their teens: Meeting the demands of its com- 
munity is the burden placed upon school officers. One of 
these demands of recent years is for supervised dancing 
to which parents, who desire it, may send their children. 
This demand arose at North Platte, the board of educsa- 
tion considered it carefully for several years and finally 
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decided to grant the use of the Franklin building under 
rules herein set out, which are not open to criticism and 
which meet the hearty approval of the parents of the chil- 
dren attending. 


The action of the district court was right and it is 
AFFIRMED. 


SopH1A C. M. SMITH, APPELLANT, V. CHARLES KoBEr 
ET AL., APPELLEES. 


FILED JUNE 12, 1922. No. 22029. 


Landlord and Tenant: Evicrion. Evidence examined, and held 
that plaintiff's demand for possession and threat of eviction unless 
defendants released their rights under a void oral lease and enter 
inte a written lease which changed the terms of the contract and 
was for a shorter period amounted to an eviction under the orig- 
inal oral lease. 

OraL LEASE. An oral lease of land for five years, al- 
though unenforceable at law, is a sufficient consideration for work 
and labor performed and materials furnished by a tenant in re- 
liance thereon. 

IMPROVEMENTS. A tenant who makes improvements on 
the demised premises for a consideration from the lessor may re- 
cover the value of such improvements upon the failure of the con- 
sideration. 


A tenant in possession under a verbal lease who 
puts permanent and valuable improvements on the land under the 
promise of a written lease is entitled to recover the value of such 
improvements in the event that the landlord refuses to execute the 
written lease, where there has been an eviction. 


Statute of Frauds: Orat LEASE: IMPROVEMENTS. Where the la- 
bor or money of a person has been expended in the permanent 
improvement and enrichment of the property of another by a 
parol contract or agreement which cannot be enforced because, 
and only because, it is not in writing, the party repudiating the 
contract, as he may do, will not be allowed to take and hold the 
property thus improved and enriched, without compensation for 
the additional value which those improvements have conferred 
upon the property. This rule rests upon the broad principle that 
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it is against conscience that one man shall be enriched to the 
injury and cost of another, induced by his own act. 


: If a lease is invalid by reason of the 
statute of frauds,and on the faith of its validity the lessee makes 
improvements of which he is denied the benefit, an equitable right 
of compensation for the improvements will be recognized. 


7. Evidence examined, and held that defendants’ counter-claim was 
valid and that it was properly proved. 


APPEAL from the district court for Lincoln county: 
Hanson M. Grimes, JupcGE. Affirmed. 


J. EH. Willits, for appellant. 
Beeler, Crosby & Baskins, contra. 


Heard before Mornrissty, C. J., Rosh, ALDRICH and 
FLANSBURG, JJ., DICKSON and STAUFFER, District Judges. 


STauFFER, District Judge. 

Action for land rent under oral lease. Appellant, who 
will hereafter be referred to.as plaintiff, alleges that she 
was the owner of about 1,200 acres of land in Lincoln 
county, Nebraska, which she leased under an oral agree- 
ment during the year 1918 to the appellees, hereafter 
called defendants, for a period of one year commencing 
March 1, 1919, and ending March 1, 1920; that the de- 
fendants agreed to pay as rent therefor $200 for the pas- 
ture land and to deliver one-third of all the crops raised 
upon said land in Sutherland as crop rent. She further 
alleges that the defendants converted to their own use her 
share of the corn, amounting to $826.18, and her share of 
the wheat, amounting to $1,040 and had failed to pay the 
$200 due for pasture rent, making in all a total of $2,- 
066.18, for which sum, with interest from October 1, 1919, 
at 7 per cent. and costs of suit she prays judgment. 

The defendants filed an answer and counterclaim. They 
admit they raised and sold corn of which the share of 
the plaintiff amounted to $676.17, and wheat of which 
the share of the plaintiff amounted to $910.19, and that 
they owe $200 for pasture rent, making a total sum of 
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$1,786.36. Defendants further, by way of counterclaim, 
allege that said oral agreement of lease was for a period 
of five years, and that under said agreement they were to 
do and perform certain improvements on the lands; that, 
in reliance upon a five-year oral lease, they went into pos- 
session of said premises and did perform work and labor 
and furnish the material necessary for improving said 
premises; that the plaintiff, in disregard of the oral agree- 
ment of lease for five years, proceeded to sell the said 
land to one Harry Wright and delivered possession there- 
of to said Wright March 1, 1920, making no reservation 
in her deed to him of the improvements placed on the land 
by the defendants, and that said Harry Wright now claims 
all of said improvements placed thereon; that said de- 
fendants, in compliance with their oral agreement of lease, 
repaired the fences and houses, built a barn and outbuild- 
ings upon the premises and repaired other buildings, and 
performed work and labor in connection therewith of the 
reasonable value of $1,060; that said defendants furnished 
material used in said repairs and paid for same the sum 
of $156.50, and further placed upon said premises, aside 
from the improvements above designated, new fences, fur- 
nishing the labor and material therefor, which labor and 
materials were of the reasonable value of $250; that, by 
reason of the wrongful termination of said lease by plain- 
tiff and for the failure to reserve said improvements for 
the defendants, said defendants are entitled to receive 
from the plaintiff the sum of $1,466.50, which should he 
allowed as a credit upon the rent which they admit owing 
to the plaintiff; that after allowing the said credit there 
is a balance due and owing to plaintiff of $319.86, which 
sum the defendants tender into court for the use and bene- 
fit of the plaintiff. 

The plaintiff filed a motion to strike all of the counter- 
claim of the defendants, for the reason that the same is 
irrelevant, redundant and not constituting any defense to 
the action of the plaintiff, which motion was overruled br 
the trial court. Thereupon plaintiff, for reply to the an 
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swer and counterclaim of defendants, alleges that the same 
does not constitute a defense to the cause of action of 
plaintiff; that said oral agreement for five years was not 
made, but, if made, it would be void and within the statute 
of frauds except for the period of one year; that there 
was an agreement that defendants would do the work and 
plaintiff was to pay and has paid for posts and wire neces- 
sary to inclose 160 acres; that the work and labor, if any, 
performed by defendants was voluntary and for which 
the plaintiff never agreed to pay in any manner; that said 
defendants occupied said premises for 1918 and the mate- 
vial was furnished and paid for during that year by the 
plaintiff; that on July 21, 1919, plaintiff and defendants 
entered into a written lease for a term of 12 months be- 
ginning March 1, 1920, and ending on March 1, 1921, 
whereby defendants agreed to pay for the use of said 
premises $300 for pasture lgnd and one-third of all crops 
raised, to be delivered to market free of. charge; that said 
written lease definitely fixed the length of term of said 
oral lease as ending March 1, 1920; that the sale of said 
premises while the defendants were in possession thereof 
could not in any manner affect the legal rights of de- 
fendants. Plaintiff renews the prayer of her petition. 

The case was tried to a jury, verdict returned and judg- 
ment entered thereon in favor of plaintiff and against the 
defendants in the sum of $419.86, interest $38.67, total 
$458.53, from which judgment the plaintiff has prosecuted 
this appeal. 

The defendants in this case are both family men. In 
the summer and early fall of 1917 the defendants, pursu- 
ant to their oral lease, went out from Adams county to the 
land of plaintiff in Lincoln county and sowed wheat there- 
on, They moved to the land with their families in March, 
1918. There were two sets of very meager improvements 
upon the land. The houses were almost uninhabitable. 
There were no arrangements for sheltering stock. The 
fences were in so dilapidated a condition that defendants 
were obliged to herd their cattle whenever they turned 
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them out to graze. The condition of the premises was 
known to the defendants prior to their entering into the 
oral lease. They needed better living quarters, shelter for 
their stock and fences around the pastures. They agreed 
to make the improvements, plaintiff buying the material 
therefor. They insisted, however, on a written lease for 
five years. They did not propose to improve the place 
and have their tenancy for any less term. VDlaintiff re- 
fused to give defendants a written lease, on account of the 
condition of the title. Defendants claim that plaintiff 
leased the land to them for five years. Plaintiff insists 
that she did not give them a lease for more than one year, 
although she testified that defendants stated they wanted 
the place for five years, and that “TI told them if we agreed 
they could stay as long as they wanted.” The defendants 
greatly enhanced the value of the improvements upon the 
land. They hauled 26 loads of material 10 miles. They 
brought some material with them from Adams county. 
They worked many weeks in putting the place in good con- 
dition. The plaintiff contends that defendants were to do 
this work and labor gratis. Defendants maintain that 
they exerted themselves thus for the sole reason that they 
were to remain on the land a period of five years under 
their oral agreement with the plaintiff. The defendants 
settled with the plaintiff for the improvements made dur- 
ing the year 1918 by taking them out of the rent. Labor, 
however, was not mentioned nor settled for. The mate- 
rial for the 1919 improvements, consisting of hog fencing. 
chicken house, garage and cattle sheds were paid for en- 
tirely by the defendants. The plaintiff paid nothing for 
the material used for these later improvements, nor any- 
thing for the labor of defendants. 

July 21, 1919, plaintiff insisted upon the defendants 
signing a written lease. At that time her place had been 
improved by the labors, and partly at the expense, of de- 
fendants. The defendants signed the written lease fo? 
one year upon threat of actual dispossession on March 1, 
1920, if they did not sign. They signed the lease only after 
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having been advised by counsel that they could not hold 
the premises under the oral lease as the same was void 
under the statute of frauds. Their testimony is to the 
effect that they stated at the time they signed the lease 
that they would look to plaintiff for payment for the im- 
provements. There can be no question but that the de- 
fendants were evicted. As soon as the plaintiff had can- 
celed the five-year oral agreement under threat of imme- 
diate dispossession and had secured the execution of the 
written lease by the defendants, she sold the land to Mr. 
Wright by deed, in which no reservations were made as 
to the improvements placed by the defendants upon the 
. premises. By the execution of this deed she took posses- 
sion of the fruits of the labors expended and materials 
furnished by the defendants in improving her land, in re- 
liance upon the five-year term, and placed them beyond 
the reach of detendants. She enjoys the benefits thereof, 
having received a greatly enhanced purchase price for the 
Jand. 

It is to be noted that the defendants did not voluntarily 
release their rights under their oral lease and enter into 
the subsequent written lease. They contend that the de- 
mand for possession and the threat of eviction, unless they 
released their rights under the void oral lease, and enter 
into a written lease, changing the terms of the contract, 
and for a shorter period, amounts not only to an eviction 
under the original oral lease: but that it shows conclusively 
that possession was not voluntarily given up under the 
oral lease. We find that the record bears out the defend- 
ants in this patticular. 

The defendants do not claim that the oral lease for five 
years was a valid agreement which was enforceable at 
law. They do contend, however, that such an agreement. 
was a sufficient consideration for the work and labor per- 
formed and materials furnished by them in reliance there- 
on. The following authorities indicate that. defendants’ 
position thereon is well taken: 

“The tenant, however, who makes aineorenients on the 
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demised premises upon a consideration from the lessor may 
recover the value of such improvements upon the failure 
of the consideration.” 24 Cyc. 1105, citing Yates v. Bach- 
ley, 33 Wis. 185, where the following legal principle is laid 
down: ‘“A tenant in possession under a verbal lease, who 
puts permanent and valuable inprovements on the land 
under a promise of a written lease, is not entitled to re- 
cover the value ot such improvements merely because the 
landlord refuses to execute the written lease, where there 
has been no eviction.” 

We take it that the negative of the above proposition 
would be that, in the event that there has been an eviction, 
the tenant would be entitled to recover for the value of the 
permanent improvements which he has placed upon the 
land during his occupancy under an oral lease, where the 
landlord fails to execute a written lease under an oral 
agreement to do so and evicts the tenant. In the case ai 
bar there has been an eviction. Hence, the above rule 
would apply. 

Ballard v. Boyette, 171 N. Car. 24, lays down the fol- 
lowing principle: “Where the owner of land makes a 
parol contract to sell it, he cannot repudiate the agree- 
ment and retain benefits received, whether money on the 
purchase price or the enhanced value of the land by reason 
of improvements.” 

Allen, J., in writing the opinion in that case quotes the 
rule from Pitt v. Moore, 99 N. Car. 85, 90, and used the 
following language: “Whatever may have been the an- 
cient rule, it is now well settled by many decisions, fron: 
Baker v. Carson, 21 N. Car. 381, in which there was a di- 
vided court, but Ruffin, C. J., and Gaston, J., concurring, 
and Albea v. Griffin, 22 N. Car. 9, by a unanimous court, 
to Hedgcpeth v. Rose, 95 N. Car. 41, that where the labor 
or money of a person has been expended in the permanent 
improvement and enrichment of the property of another, 
by a parol contract or agreement which cannot be enforced 
because, and only because, it is not in writing, the party 
repudiating the contract, as he may do, will not be allowed 
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to take and hold the property thus improved and enriched, 
‘without compensation for the additional value which these 
improvements have conferred upon the property,’ and 1 
rests upon the broad principle that it is against conscience 
that one man shall be enriched to the injury and cost of 
another, induced by his own act.” 

Ferrell v. Ormand Mining Co., 176 N. Car. 475, lays 
down the following principle: ‘The lessor may terminate 
a parol lease of land to ‘continue so long as the lessee may 
pay the agreed rent,’ * * * but a further agreement to al- 
low the lessee to remove improvements he has placed there. 
on, or compensate him therefor, is not an interest in lands 
coming within the meaning of the statute of frauds, and 
upou the lessor’s terminating the agreement he must com- 
pensate the lessor therefor to the extent the improvements 
have enhanced the value of the land, both under the termy 
of the parol agreement and under the equitable princip!. 
that, having acquicsced in and received the benefit of the 
agreement, he must pay therefor.” 

In the above case the plaintiffs claimed to have leased 
from the defendant the Jand in question under an oral 
agreement. The plaintiffs were to hold it during the life 
of one of plaintiffs, and the tenant was to clear the land, 
erect buildings and improve the land by cultivating the 
same and planting fruit trees, and in consideration of such 
work and improvements the defendant agreed that the 
plaintiffs should remain on the land so long as they might 
wish, paying the usual rent for said premises from year 
to year, and that. the defendant would permit plaintiffs 
to remove all the buildings from said land and other im- 
provements placed thereon by the plaintiffs if they should. 
desire to leave, or pay for said improvements whatever 
they were reasonably worth. 

Clark, C. J., discussing the rights of the tenants to re- 
cover for improvements, said: “This right arises, not 
only upon the terms of the contract or lease, but upon the 
equitable principle that, having acquiesced in the oceupa- 
tion of the premises by the plaintiffs, and having accepted 
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the benefit of such improvements, while the defendant 
could terminate the lease, the defendant must compensate 
the plaintiffs for the benefits put upon the land by their 
labor in reliance upon the verbal agreement, which the 
jury have found to be as stated by the plaintiffs.” 

Judge Clark also refers to the broad equitable prin- 
ciple that allows a recovery for benefits which the tenant 
has placed upon the land with the knowledge of the land- 
lord. 

This equitable principle is well stated in 6 R. C. L. 936, 
sec, 819, as follows: “The very idea of rescinding a con- 
tract implies that what has been parted with shall be re- 
stored on both sides. That one party should be released 
from his part of the agreement, and that he should be ex- 
cused from making the other party whole, does not seem 
agreeable to reason or justice. Hence, the general rule is 
that a party who rescinds an agreement must place the 
opposite party in statu quo”—citing several cases. 

In 16 R. C. L. 794, sec. 290, we find the following prin- 
ciple laid down: “In the absence of any agreement be- 
tween the parties there is no obligation on the part of the 
lessor to pay the lessee for improvements erected by the 
latter upon the demised premises, though the improve- 
ments are such that by reason of their annexation to the 
freehold they become a part of the realty and cannot be 
removed by the lessee. On the other hand, if the lease is 
invalid by reason of the statute of frauds and on the faith 
of its validity the lessee makes improvements of which he 
is denied the benefit, an equitable right to compensation 
for the improvements has been recoguized. So it has been 
held that where a son, in possession of his father’s land as 
a tenant from year to year, makes improvements upon the 
land in pursuance of the father’s oral promise that the 
land shall be his upon the father’s death, he is entitled to 
recover the reasonable value of the improvements made, 
on the death of his father without fulfilling his promise; 
this is in pursuance of the rule that where a party to an 
agreement, void by the statute of frauds, fails to execute 
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it, the price advanced, or the value of articles delivered in 
part performance of the contract, whether in money, labor, 
or chattels, may be recovered back, as in such cases the 
law raises, by implication, a promise to pay advances made 
upon the faith of the contract, and for which no consid- 
eration has been paid”—citing Smith v. Admrs. of Smith, 
28 N. J. Law, 208, 78 Am. Dec. 49. 

The main issue presented in the instant case was 
whether or not the parties entered into an oral lease for 
five years. The jury so found. The record seems conclu- 
sive in favor of defendants thereon. With this circum- 
stance resolvect in favor of the defendants, we find no er- 
ror in the record nor in the instructions of the court. De- 
fendants’ theory of the case was adopted by the trial court 
and was correct. The plaintiff in the trial court accepted 
the defendants’ figures as to rentals due. She failed to in- 
troduce any evidence contradicting the testimony of de- 
fendants as to the value of work and labor performed and 
materials furnished, the fruits of which have all been ac- 
cepted by the plaintiff and profited in by her. The plain- 
tiff, without any provocation or warrant therefor, although 
acting within her bare legal rights, having canceled the 
oral lease and evicted the defendants and having sold and 
delivered possession of the premises to a third party, mak- 
ing no reservation in the deed of conveyance as to improve- 
ments placed upon the premises by the defendants so that 
they might in small measure recover their losses, and thus 
enjoying the full benefits therefrom herself, is required to 
reimburse the defendants therefor. Defendants had a valid 
counterclaim and it was properly provéd. 

The judgment of the court upon the findings as returned 
by the jury is 
AFFIRMED. 
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SENNA THOMPSON, APPELLANT, V. CATHRINE M. JOST ET AL.., 
APPELLEES. 


FiLtep JUNE 12, 1922. No. 22041. 


1. Sales: ReEscission, Evidence examined, and held that, fraud hav- 
ing been established and plaintiff being guilty of no laches, is en- 
titled to a rescission of the contract and the return of the pur- 
chasé money paid thereunder. 


Contract. The general rule is that, in the absence of 
anything to indicate a contrary intention, instruments executed 
at thé same time, by the same parties, for the same purpose, and 
in course of the same transaction, are, in the eye of the law, on2 
instrument, and will be read and construed together as if they were 
as much one in form as they are in substance. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. Morning, JUDGE. Reversed, with directions. 


T. F. A. Williams, B. B. Chappell and Homer L. Kyle, 
for appellant. 


Wilmer B. Comstock, contra. 


Heard before Morrissey, C. J., Rose, ALDRICH and 
FLANSBURG, JJ., Dickson and Stavrrer, District Judges. 


STAcFFER, District Judge. 

Action in equity by Senna Thompson against Cathrine 
M. Jost and George A. Jost for rescission of transaction 
in which the plaintiff leased certain real estate and pur- 
chased certain furniture from defendants. Plaintiff asked 
for the cancelatiofi and annulling ot the lease and Dill of 
sale given in pursuance of said transaction and for the re. 
covery of $1,264.30 paid by her to defendants under said 
contract. The district court found for the defendants and 
against the plaintiff on all the issues, and ordered that the 
plaintiff take nothing by her writ and that the defendanis 
go hence without day. The plaintiff thereupon filed mo- 
tion for a new trial, which the court overruled. 

Defendants are wife and husband. They inserted the 
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following advertisement in the March 28, 1920, issue of 
the Lincoln Daily Star. “For sale or rent—sixteen-roont 
house suitable for hospital, rooming-house, sorority or frat 
house; two baths, sleeping porch, hot water heat, garage; 
also furniture for sale. Address 1725 Q. B1959. Mrs. G. 
Jost.” 

The plaintiff, who had experieuce in conducting room- 
ing houses in Lincoln, saw the above advertisement. She 
called at the home of the defendants and made a casual 
examination of the premises and the. personal property 
therein offered for sale by the defendants. A period of 
negotiations ensued, which finally culminated in the leas- 
ing of the premises by the plaintiff and the purchase of 
certain of the rooming-house equipment, by the plaintiff 
under a bill of sale. Defendants then began to pack up. 
They were getting ready to move to Omaha. By mutual 
agreement they remained in the premises until April 15, 
1920. During the delay in their removal the plaintiff vis- 
ited the premises on several occasions and perhaps made 
the beds in a few rooms. Plaintiff moved in as the de- 
fendants were moving out. 

April 15 was a day of discoveries for the plaintiff. The 
rooms were not equipped as defendants had assured plain- 
tiff they were. The mattresses were inferior. Some beds 
had dirty ticks on them. The curtains were full of holes 
and the rugs were worn and dusty. The comforts were 
ragged and faded. The blankets were thin and worn and 
showed that they had been washed many times. In one 
room the mattress had been removed and an old torn tick 
put in its place. In room No. 1 the mattresses and cur- 
tains had been changed and old ones substituted. In one 
room an old pair of springs broken down in the center had 
been put into the bed and a dirty pillow stuffed into the 
hole to make it smooth. The carpets were worn and full 
of holes which had been covered up by throw rugs. They 
were moth eaten in places. Part of the draperies had been 
removed and those remaining were old and full of holes. 
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These discoveries caused plaintiff to telegraph the de- 
fendants at Omaha rescinding the entire transaction. She 
Jater wrote the defendants that she had rescinded the con- 
tract and that the personal property was in the premises at 
their risk. Thereupon the defendants took possession of 
the personal property and rented the house to one Mrs. 
Fitzgerald. Mrs. Fitzgerald insisted on an inventory being 
made of the rooming-house furnishings prior to her taking 
possession of them. This inventory was prepared by two 
of the roomers and is identified as exhibit 22. We will have 
occasion to refer to this inventory later. 

Plaintiff claims that the furnishings left in the house 
by the defendants were not the furnishings that she pur- 
chased from the defendants on April 2, 1920. She claims 
that the defendants removed from the rooming-house the 
greater part of the furniture, fixtures, carpets, rugs, cur- 
tains, draperies, mattresses, quilts, ticks, and other bed- 
ding, bed-springs, towels, rocking chairs, and other furni- 
ture, leather settee cover, and other articles purchased of 
them by the plaintiff and passing to the plaintiff under the 
purchase, and had shipped them to Omaha, and substi- 
tuted therefor other articles that were old and worn-out, 
shabby, dirty, unsanitary, useless, and of far less value 
than the articles purchased of defendants by the plaintiff. 

We have read the record with painstaking care and can 
arrive at no other conclusion than that the defendants did 
not deliver to the plaintiff the precise rooming-house equip: 
ment that she purchased from them. We believe that 
other articles were substituted for the ones purchased by 
the plaintiff. 

We bave here a plaintiff who was experienced in the 
operation of rooming-houses. On her first visit to the home 
of the defendants she made a casual examination of the 
bed and bedding in room No. 1. Mis. Jost told her that the 
blankets throughout all of the rooms were new, had never 
been washed, and had cost $6 a pair. She was further in- 
formed that the bedding, carpets and draperies in all of the 

es 
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other bedrooms were equally as good as the equipment in 
room No. 1. Plaintiff relied on the assurance of the de- 
fendants in this respect and was thereby prevented from 
making a more extensive examination of the bedding, car- 
pets and draperies in the other rooms. . 

It can hardly be said that she did not know what she 
was bargaining for. We are reinforced in our belief that 
the property was “switched” on account of the notations 
made on exhibit 22, the invoice heretofore referred to as 
having been prepared by two of the roomers for Mrs. Fitz- 
gerald when she first moved in the premises. The nota- 
tions on this exhibit are very illuminating as regards the 
condition of the property in the various rooms. The fur- 
niture in room No. 1 was referred to as “second-hand and 
badly worn;’” that in No. 2 as “more or Jess damaged ;” 
that in No. 3, No. 5, and No. 6 as “all more or less worn ;” 
that in No. 4 as “all more or less bad order.” With refer- 
ence to room No. 7 the notation is, “mattresses all gone 
to pieces.” The reference to the furniture downstairs 
closes with the note, “carpets all more or less worn and 
worthless.” This invoice made by disinterested parties 
for the express purpose of showing the amount and con- 
dition of the property, and offered at the trial by the de- 
fendants themselves, is strong evidence that the plaintiff 
paid too much and was badly defrauded when she paid 
$1,250 for the furniture. 

The record also shows that, in order to enthuse plain- 
tiff over the prospect, the defendants now and then tele- 
poned to her referring to this or that person, but never 
giving names or addresses, who had just called or tele- 
phoned with respect to renting certain portions of the 
house at high figures. 

In further support of the plaintiff’s claim that she did 
not receive the property she purchased, we have the testi- 
mony of certain men who were roomers of the defendants. 
This evidence is either in the form of direct testimony of 
the witnesses or in the form of a stipulation as to what 
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their testimony would be had they been present during 
the trial and testified. One of the gentlemen, a Mr. Bee- 
man, testified that after the defendants had moved from 
the house the mattress left in the room of another gentle- 
man, by the name of Mr. Nesslar, had a big hole in the 
center of it with a pillow stuffed therein. He also testi- 
fied that the house was very short of towels and linen after 
the removal of the defendants, and that the roomers were 
compelled to purchase or borrow linen. The carpets were 
also badly worn and full of holes, which defects therein 
had been concealed by throw rugs. 

The stipulation as to the testimony of the roomers 
Bishop and Ostrand is also very illuminating. Bishop’s 
testimony would have been to the effect, as per stipulation, 
that the mattress in his room and on his bed prior to April 
2, 1920, and for sometime thereafter, was a good, comfort- 
able mattress, but that when he returned from a trip about 
April 15 he found, in lieu of the mattress that he had been 
formerly using, two dirty, old, unsanitary ticks. He re- 
fused to use the bed in that condition and he went else- 
where to sleep that night. The statement relative to the 
testimony of Ostrand is to the effect that draperies were 
removed when the defendants moved away, and that prior 
to their moving the equipment in room No. 1 was good. 

The defendants insist most emphatically that they acted 
in good faith throughout the entire transaction. They are 
positive in their denial that the furniture and furnishings 
delivered to the plaintiff were not the identical ones pur- 
chased by her from them. But, as heretofore indicated, 
we can arrive at no other conclusion than that the plain- 
tiff did not receive from the defendants the exact furniture 
that she had contracted for. The fraud of the defendants 
seems conclusively established. 

There were other misrepresentations as to increased 
rents which defendants assured plaintiff the roomers were 
willing to pay upon a change of landladies. Defendants 
also misrepresented the expense of heating and lighting the 
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premises. They also misrepresented the value of the prop- 
erty. Thy told plaintiff that an experienced furniture 
man had examined the furniture and had declared that 
the property upstairs was alone worth $1,000. This was: 
untrue. 

Immediately upon discovering the situation, the plain- 
tiff rescinded, and the defendants have accepted rescission 
in so far as the lease of the real estate goes. They, however, 
refuse to rescind with reference to the bill of sale. There 
is no dispute as to the value of the leasehold. In fact, it 
seems established that it was worth every cent that plain- 
tiff paid for it, perhaps more. The defendants are there- 
fore in the position of one who rescinds that portion of a 
transaction which is the most favorable to them. This 
they cannot do. The lease, bill of sale and assignment of 
fire insurance policies was one transaction... The defend- 
ants, having accepted rescission of a portion of it, are not 
permitted to refuse rescission as to the remainder. 

The plaintiff has been guilty of no laches or lack of dili- 
gence in rescinding the contract after discovering the 
fraud, such as would estop her to demand rescission. The 
right to rescind on the ground of fraud must be exercised 
within a reasonable time after the discovery of the ground 
therefor. Arnold v. Dowd, 85 Neb. 108. What is a rea- 
sonable time depends on the peculiar circumstances of each 
case and is a mixed question of law and fact. Meyer v. 
Fishburn, 65 Neb. 626; 138 C. J. 616, sec. 671. It would be 
difficult to find a case where notification of rescission fol- 
lowed more promptly on the heels of the discovery of the 
fraud than in the instant case. 

The lease and the bill of gale, together with the insur-- 
ance policy and all other papers and dealings in connec- 
tion therewith, are one transaction and constitute one con: 
tract, which is an eutire, but not a severable, contract. The 
household goods were advertised for sale in the same ad- 
vertisement with the offer to rent the house. Three of the 
plaintiff’s preliminary offers were for the renting of the 
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house and the purchasing of the furniture. The negotia- 
tions ran along side by side. The papers were signed on 
the same day, at the same time, and before the same wit- 
nesses and the same notary. Items were transferred from 
the lease to the bill of sale, and vice versa, up to the last 
moment of the negotiations. Plaintiff regarded the whoie 
deal as one contract. There is no dispute in the record 
about the value of the leasehold. If she had felt that the 
contract was severable, she might have held her leas:. 
which was worth every cent of the consideration, and re- 
seinded as to the bill of sale only, but she regarded the 
leasing of the premises and the purchase of the furniture 
as interdependent parts of the same transaction, in pursu- 
ance of her plan to operate a rooming-house. She testified 
specifically that she would not have taken either the lease 
or the bill of sale if she had not believed that the property 
was as represented by the parties. The lease recited that- 
the premises were to be used as a rooming-house, That was 
the precise purpose for which the goods were bought. The 
defendants sold them to the plaintiff on that theory. Their 
representations to the plaintiff were based entirely on the 
advantages of that particular house and the particular 
furniture for rooming-house purposes. 

“As a general rule, where two written instruments re- 
late to the same subject-matter, one signed as a condition 
to the signing of the other, and both signed at about the 
same time, they will be construed together as constituting 
a single writing.” Nebraska Hardware Co. v. Humphrey 
Hardware Co., 81 Neb. 693. 

“Several contemporaneous agreements between the same 
parties as to the same subject-matter will be construed as 
a whole constituting one contract.” Cutler v. Spens, 158 
N. W. 224 (191 Mich. 603). 

‘Where different instruments are executed at the same 
time, but are all parts of the one transaction, it is the duty 
of the court to suppose such a priority in the execution of 
them as shall best effect the intention of the parties. More- 
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over, the general rule is that, in the absence of anything 
to indicate a contrary intention, instruments executed at 
the same time, by the same parties, for the same purpose, 
and in course of the same transaction, are, in the eye of the 
Jaw, one instrument, and will be read and construed to- 
gether as if they were as much one in form as they are in 
substance.” 6 R. C. L. 850, sec. 240. See, also, 18 C. J. 
528, sec. 487. 

The defendants elected and did accept rescission of the 
part of the contract favorable to themselves, and sur- 
rendered and abandoned all of their rights thereunder by 
their acts and conduct, after the plaintiff had rescinded 
and tendered back all of the property to them. When plain- 
tiff left the house, the keys were left with one of the room- 
ers, who turned them over to another roomer, who in turn 
took charge of the property at the request of defendants. 
He continued in charge until August:1. During July, 
1920, the defendants leased the property to Mrs. Fitz 
gerald for one year, and on August 1, 1920, she took pos- 
session under this lease. By releasing the premises the 
defendants have consented to the rescission in so far as 
the lease is concerned. Herpolsheimer v. Christopher, 76 
Neb. 352; McKenna v. McKenna, 118 Ill. App. 240. 

The defendants, in accepting the rescission of the lease, 
bound themselves to rescind the whole contract. The re- 
scission of the lease was favorable to the defendants, 
rather than to the plaintiff. Defendants’ own witnesses 
testify that the reasonable rental value of the property 
was $125 a month, while the lease required plaintiff to pay 
only $120 a month rent. 

“A contract cannot be rescinded in part and a part re- 
main executed. If rescinded at all, it must be in toto, and 
the parties thereto placed in statu quo so far as the circum- 
stances will permit.” Alfree Mfg. Co. v. Grape, 59 Neb. 
777. See, also, Baker v. Thomas, 102 Neb. 401; Beer ». 
Wisner, 74 Neb. 487; Collison v. Ream, 95 Neb. 29; Baum 
Tron Co. v. Burg, 47 Neb. 21. 
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Plaintiff purchased the property and leased the build- 
ing for the purpose of going into the rooming-house busi- 
ness. On the strength of defendants’ representations to 
her and a casual investigation, she paid $1,250 for the fur- 
niture, only to find when she took possession that it was 
totally unfit for the purpose for which she had bought it. 
Her testimony is corroborated by other witnesses and is 
contradicted only by the defendants themselves. As against 
the overpowering evidence of fraud in the record, stands 
only the categorical denial of these two parties. 

The decree of the district court is reversed and the cause 
is remanded, with direction to enter a decree for the plain- 
tiff granting her the relief prayed for in her petition. 

REVERSED, 


Epwarb I*, RoBERTSON, APPELLEE, VY. R. T°. WALKER, AP- 
PELLANT. 


Fitep JUNE 12, 1922. No. 21964. 


Evidence examined, and held to support the judgment. 


APPEAL from the district court for Franklin county: 
Witiram A. DinwortH, JUDGE. Affirmed. 


W. H. Miller and E. G. Caldiell, for appellant. 
A. H. Byrum and H. W. Short, contra. 


Heard before LETTON, DEAN and Day, JJ., BLACKLEDGB 
and TEWELL, District Judges. 


TrWhIL, District Judge. 

This was an action in replevin, in which no bond was 
furnished by plaintiff and the property replevied was re- 
turned to the defendant and the action proceeded as one 
for damages. 

On or about April 9, 1919, the jury in the case of Ray- 
mond Scott, a minor, by his father and next friend, against 
Porter R. Robertson, returned a verdict for $350 against 
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the defendant therein, on account of damages received by 
said minor on account of being struck by an automobile 
owned and driven by said Porter R. Robertson. On April 
29, 1919, a judgment was rendered on this verdict. About 
April 18, 1919, Porter R. Robertson, who owned a Ford 
automobile, transferred it to the plaintiff, for what the 
plaintiff testified was a consideration of $300. On April 
23, 1919, the plaintiff traded this Ford car for one Reo 
automobile and gave $100 in cash and a mortgage thereon 
for $200 in addition as a part of the purchase price. After- 
wards plaintiff paid the amount of the mortgage of $200 on 
the Reo car. An execution was issued on the judgment 
above mentioned and this execution was levied on said 
Reo automobile about July 17, 1919, at a time when it 
was in the garage at the home of said Porter R. Robertson. 
The defendant in this action is the sheriff who levied said 
execution. The plaintiff in this action is a son of said 
Porter R. Robertson, defendant in said personal injury 
action. The plaintiff in this action without doubt knew 
that the verdict of $350 had been returned against his 
father in the personal injury action at the time he testified 
he purchased the Ford car from his father. The evidence of 
the defendant shows the entrance of the judgment in the 
personal injury action and issuance of the execution there- 
in and the subsequent levy thereof on said Reo automobile, 
and also shows that the said Porter R. Robertson and his 
son, Edward F’. Robertson, plaintiff in this action, prior to 
the trial of the personal injury action had’ stated they 
would “fix things” so that any judgment that might be ob- 
tained in the personal injury action would not be satisfied 
for want of property of said Porter R. Robertson. Aside 
from a meager amount of evidence on the two points above 
mentioned, the evidence of the defendant is confined al- 
most exclusively to the value of the car replevied, which 
for lack of bond was never turned over to the plaintiff 
herein. There is no evidence whatsoever as to whether or 
not Porter R. Robertson has other property from which 
such judgment could be satisfied. 
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The testimony of the plaintiff to the effect that he paid 
his father $300 for the Ford car, and that he subsequently 
traded it for the Reo car in controversy, and paid a differ- 
ence of $300 by paying $100 in cash and by executing a 
mortgage on the Reo car for $200 and afterwards paying 
the debt secured by this mortgage is undenied. The paving 
of this difference is corroborated by the testimony of the 
purchaser of the Ford car. Also the testimony of the plain- 
tiff that subsequent to the trade he was at all times in pos- 
session of the Reo car and merely kept it at the garage of 
his father is undenied, except by the circumstances of the 
relationship of the plaintiff to the judgment debtor, and 
the keeping of the car in the garage of and the absence of 
the plaintiff from the home of the judgment debtor. 

As we view the case, the instructions were in conformity 
to the law as declared in section 2643, Rev. St. 1913. Had 
there been an issue of fact upon the question of whether 
or not a change of possession of the car took place after the 
sale to the plaintiff, then the case should also have been 
submitted with an instruction declaring the law as stated 
in section 2633, Rev. St. 1913. But under the state of this 
record no such question of fact was involved. Under the 
state of the record a levy of the execution and a subsequent 
action in equity to clear the title to the Reo car and have it 
declared the property of the judgment debtor, or an answer 
in this replevin action for such purpose, it seems would 
have given the court a chance at least to have prevented 
what may have been a fraud. 

The judgment of the district court is 

AFFIRMED. 


GLADYS EVELYN Moran, APPELLEE, v. OMAHA & COUNCIL 
Burrs Street RamLway CoMPANY, APPELLANT. 
FILED JUNE 12, 1922. No. 22024. 


1. Street Railways: Piace or ACCENT: QUESTION FOR Jury. Where 
there is testimony of persons claiming to be eye-witnesses of ap 
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accident, who testify that the accident happened at a certain point 
in a city street, and it is claimed that the undisputed physical facts 
established that the accident happened 100 feet or more distant 
from the place testified to by these eye-witnesses, such physical 
facts being marks on the pavement of the street as if made by the 
dragging of the body of a person struck by a street car in such ac- 
cidert, such physical fact is not sufficient to take from the jury 
the determination of the point at which the body was struck, there 
being no testimony that the pavement was in such condition that 
it would be marked by the dragging of a body thereon from the 
point where the eye-witnesses testify that the dragging of the body 
commenced. 


: ACCIDENT: GIVING OF SIGNALS: QUESTION FoR Jury. Where 
the circumstances testified to by a witness, who says she did not 
hear a signal sounded, are such, in connection with other evidence 
in the case, as to show that the witness in al] reasonable probability 
would have heard the signal had it been given, and the witness 
recollects that she did not hear the signal and so testifies, the 
sounding of the signal is thereby made a question for the jury, 
notwithstanding there is positive and direct affirmative evidence 
that the signal was sounded. 


APPEAL from the district court for Douglas county: 
CHARLES A. Goss, JuDGE. Affirmed. 


Johu L. Webster, for appellant. 
John O. Yeiser and Carl T. Self, contre. 


Heard before Lerron, DEAN and Day, JJ., CLEMENTS 
(E. J.) and WetcuH, District Judges. 


WEtcH, District Judge. 

Plaintiff, a child five years of age, brought this action, 
by her father as next friend, to recover damages for per- 
sonal injuries received by her by reason of being struck by 
a street car of defendant on September 11, 1919. 

Plaintiff alleges that defendant was negligent in the oper- 
ation of said street car, as it was proceeding south on 
Thirty-second avenue in the city of Omaha; that, as it ap- 
proached Frederick street, plaintiff and two other children 
of the same age were crossing said Thirty-second avenue 
at about its intersection with Frederick street, and were 
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in a position where they could be seen by the motorman 
operating said street car for a distance of more than 200 
feet; that said motorman carelessly and negligently, with- 
out giving a timely warning, continued the course of said 
car without slackening the speed and without considering 
the apparent.danger of said children on account of their 
age and situation, and carelessly and negligently neglected 
to bring said car under control and stop said car, he having 
sufficient warning, time and opportunity so to do; that be- 
cause of said situation the plaintiff became dazed and ex- 
cited and unable to get out of the path of said street car, 
-which ran into plaintiff, catching her upon the fender of 
said car, dragging her about 100 feet, breaking several 
bones of her body, and injuring her skull and face. The 
jury returned a verdict for plaintiff for $8,500. From 
judgnient rendered thereon, defendant appealed. 

The accident happened near 1 o’clock p. m. as the child 
was on her way to school. Witnesses for plaintiff who saw 
the accident testified that plaintiff with two other children 
passed them on the east side of Thirty-second avenue just 
south of Frederick street, going north. These witnesses 
were waiting there for a north-bound street car. They 
testified that the children crossed Frederick street to the 
north side thereof, then stepped off the curb on the east 
side of Thirty-second avenue and proceeded on a slow run 
in a northwesterly direction across Thirty-second avenue 
without stopping as they approached the street car track, 
the plaintiff being slightly ahead of the other two children; 
that, on reaching the south-bound track of defendant, plain- 
tiff was struck by the left corner of the fender of defend- 
ant’s street car, thrown upon the cushion of the fender, 
carried a short distance, then fell to the ground between 
the rails of the south-bound track and was dragged to a 
point south of the south line of Frederick street; that just 
as plaintiff was struck one of the other children pulled the 
other child back and they escaped injury. There were no 
vehicles or objects in the street which would obstruct the 
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view of the motorman operating said car or prevent him 
from seeing said children as they proceeded from the east 
side of Thirty-second avenue across the same. 

The motorman operating said car testified that when he 
was at a point north of Frederick street about opposite 
the north side of a building on the west side of Thirty-sec- 
ond avenue, which the evidence shows to extend from Fred- 
erick street north about 85 feet, he saw the children stand- 
ing on the east side of Thirty-second avenue south of Fred- 
erick street near the car-stop sign, as if waiting to take a 
street car; that the children then proceeded northwesterly 
across Thirty-second avenue on a slow run; that he sounded 
his gong; that the children stopped on the north-bound 
track, and just as he was about to pass them they started 
forward, and he immediately sounded his gong, put on the 
brakes of the car, and that he struck the plaintiff south of 
Frederick street, not north of it. The aforesaid Witnesses 
on the part of the plaintiff were standing at said car- stop 
sign, aud their testimony contradicts this testimony of the 
motorman as to the children standing near the car-stop 
sign, contradicts it as to the children stopping when they. 
reached the north-bound track, and contradicts it as to the 
plaintiff being struck by the street car when she was on 
the south side of Frederick street. 

It is undisputed that the car stopped at a point 40 to 65 
feet south of the south line of Frederick street, and that 
plaintiff was then lying under the car caught in such a 
manner that it was necessary to raise the car to get her 
out. If plaintiff was struck north of Frederick street the 
car would have to run at least 100 feet before it stopped. 
One witness for plaintiff testified that it was 140 feet from 
the place where she was struck to where the car stopped. 

’vidence introduced by the defendant showed that there 
were indications of dragging the body of plaintiff on the 
pavement for 20 feet only before the car stopped. Whether 
or not plaintiff was struck north of Frederick street or 
south of it is material in determining the distance the car 
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ran after hitting plaintiff. This distance is material to aid 
in determining the speed at which the car was running, and 
whether or not the motorman negligently neglected to bring 
the car under control and stop it. 

The questions whether the plaintiff was struck north of 
Frederick street or south of it, whether the plaintiff and 
the other children were standing south of that street as if 
waiting for a street car, and whether they stopped in the 
street as they reached the north-bound track, were, under 
the foregoing evidence, questions forthe jury. The court 
instructed the jury by its instruction No. 7 as follows: 

“Tf you believe from the evidence that the plaintiff and 
the two other children were standing on the north-bound 
track and out of danger, and were apparently watching 
the approaching car, then and in that event the motorman 
in charge of the car had a right to assume that the plain- 
tiff would not suddenly start toward the track and go up- 
on the track, unless you find there was something in the 
actions or movements of the plaintiff to reasonably indi- 
cate to the motorman the contrary.” 

The aforesaid testimony of witnesses for plaintiff was 
evidence of acts and movements of plaintiff which tended 
to show that she was not standing on the north-bound track 
apparently watching the approaching car, and also evi- 
dence of actions and movements which might reasonably 
indicate to the motorman that plaintiff might attempt to 
cross the track in front of his car. There is evidence that 
the car was going about ten miles an hour. The motorman 
says that he observed the children approaching the track. 
If the above mentioned testimony of witnesses for plain- 
tiff is true, he should have observed them approaching, 
and, if they were apparently unmindful of danger, govern 
himself accordingly and act with reasonable promptness 
to avoid injury to the children. It was his duty to look 
out for children in dangerous proximity to the track and 
to use ordinary care to avoid injurying them, and stop the 
car, if possible, upon its appearing necessary to avoid strik- 
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ing a child approaching apparently oblivious to the pres- 
ence of the car. Whether the plaintiff saw the approach- 
ing car or was oblivious to it and the danger was a ques- 
tion for the jury. 


By the verdict of the jury it is apparent that the jury 
found that the children were running diagonally across 
the street and did not stop on the north-bound track and 
watch the approaching street car. It was for the jury 
to determine whether under such condition and move- 
ments of the children the motorman should have observed 
that there was danger of the children attempting to cross 
his track ahead of his car, and that there was danger in 
so doing. If he should have observed such danger of the 
children in time, he should have had his car under such 
contro] that he could stop it in time to avoid the accident. 
Whether the car traveled, after hitting plaintiff, only 20 
or 30 feet south of Frederick street, as claimed by the de- 
fendant, or traveled from the north side of Frederick 
street and for a distance of from 100 to 140 feet after hit- 
ting plaintiff, was a question for the jury. The verdict 
being for plaintiff, the jury must have found that the ear 
was not under control, and that it traveled after hitting 
plaintiff more than 30 feet. In fact, the jury must have 
found that plaintiff was struck north of Frederick street. 
Defendant contends that such finding would be contrary 
to the undisputed physical facts, such physical facts being 
the marks on the pavement of the dragging of the body 
of plaintiff for twenty feet, such marks being in the sand 
lying on the pavement. We do not understand that such 
physical facts conclusively establish that plaintiff was 
struck south of Frederick street, nor that she was struck 
at a point more than ten feet from where the marks coni- 
menced. The testimony of the eye-witnesses on the part of 
the plaintiff is that she was struck north of Frederick 
street, and carried or thrown a short distance after being 
struck before she fell to the pavement. After she fell to 
the pavement she may have been rolled along before she 
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was caught in such a manner as to drag her body and mark 
the pavement so as to show such dragging. She may have 
been dragged along where there was no sand on the pave- 
ment. There was, therefore, sufficient evidence to sustain 
the finding of the jury that plaintiff was struck north of 
Frederick street, that the car after striking her van for 
100 feet or more before stopping, that the car was not 
under control when it struck plaintiff, or, if under control, 
that the motorman had not observed the plaintiff, or, if 
he did observe her, that he did. not attempt to stop the car 
as soon as he should to avoid injuring plaintiff, or that he 
was negligent in not observing the apparent danger of 
plaintiff in time to have stopped the car. 

Appellant’s assignment of error that the court erred in 
refusing to give instruction No. 2, requested by defendant, 
which instruction told the jury that there was no evidence 
of excessive speed of the street car, is covered by the fore- 
going conclusion that the jury could consider the distance 
the car traveled after striking plaintiff in determining the 
speed of the car and determining whether or not such spec: 
was excessive under the circumstances and conditions as 
the car approached said children. The foregoing conclu- 
sions also cover the assignment of error by appellant that 
the court erred in refusing to give defendant’s requested 
instruction No. 3. By this instruction appellant requested 
that the jury be instructed that the last clear chance doc- 
trine was not in the case. Appellant bases its claim for 
this requested instruction upon its assumption that the un- 
disputed physical facts showed that the car which struck 
plaintiff did not run more than 30 feet after hitting her. 

Appellant also contends that the court erred in refusing 
to give instruction No. 9, requested by defendant. By this 
instruction defendant requested that the jury be instructed 
that plaintiff had not aNeged negligence in not dropping 
the fender. The general allegation that defendant was neg- 
ligent in the operation of said street car would include 
failure to drop the fender. If this general allegation was 
not sufficiently definite, defendant mighf by motion there- 
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for have required plaintiff to make it more definite by set- 
ting forth the manner in which defendant was negligent 
in the operation of its said car. The court did instruct 
the jury by instruction No. 9 as follows: 

“You are instructed that if a sudden emergency was pre- 
sented to the motorman, by reason of the action of the 
plaintiff in running toward the car track, and if on that 
account he was suddenly confronted with the choice of 
ringing the gong or dropping the fender, and had no time 
before striking the plaintiff to do both, then and in that 
event he cannot be found negligent by reason of his choice 
in ringing the gong rather than attempting to drop the 
fender.” 

We find no error in the refusal of the court to give de- 
fendant’s requested instruction No. 9. 

Assignment of error No. 6 charges error of the court in 
refusing to give defendant’s requested instruction No. 5, 
which was as follows: 

“You are instructed that the evidence in this case is in- 
sufficient to authorize or sustain a finding that the gong on 
the car in question was not sounded at and prior to the 
time of the accident, and you therefore cannot consider 
this question of negligence, and you cannot find the de- 
fendant negligent in this regard.” , 

Appellant’s argument in support of this assignment of 
error is that there was positive evidence by the motorman 
that he did sound the gong, and the only evidence on the 
part of the plaintiff in respect thereto was that of one wit- 
ness who testified that she did not hear the gong and an- 
other witness who said he could not remember whether or 
not he heard the gong. Appellant contends that the rule of 
law is settled that affirmative direct evidence that the gong 
was sounded cannot be overcome by evidence of one or more 
witnesses that they did not hear or do not recollect that the 
gong was sounded. The authorities cited by appellant in 
support thereof do not establish that as an arbitrary rule. 
The complete rule ou this point which may be gathered 
from all the decisions of this court thereon is probably 
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stated by this court in Dodds v. Omaha & C. B. Street R. 
Co., 104 Neb. 692, and Oliver v. Union P. R. Co., 105 Neb. 
243, as follows: 

“When there is positive and substantial affirmative testi- 
mony by a number of witnesses that ‘a gong was sounded, 
the fact that there is testimony by one or more witnesses 
that they did not hear the gong and that it did not ring 
does not authorize that question to be submitted to the 
jury, where it is shown that the attention of such witnesses 
was diverted at the time the gong is said to have rung, and 
when their position, mental condition, and surroundings 
were not such as would raise a presumption that they 
would have heard it if it had sounded. Before their nega- 
tive testimony is entitled to weight, it must appear that 
they had such knowledge as would justify them in speak- 
ing affirmatively in denial of the fact.” 

This rule is to the effect that whether the failure of a 
witness to hear a signal can be considered as evidence that 
no signal was given depends upon whether or not the facts 
and circumstances in evidence tend to show that the wit- 
ness would probably have heard the signal had one been 
given. If so, the failure of the witness to hear the signal 
may be considered as evidence tending to show that no 
signal was given, though there is positive affirmative evi- 
dence that it was given. These are questions for the jury 
to determine. The rule as stated in 1 Wigmore, Evidence, 
sec. 664, is: 

It is altogether possible to negative the evidence of a 
fact, state or condition, by “testimony based on what may 
be called ‘negative knowledge,’ i. e., testimony that a fact. 
did not occur, founded on the witness’ failure to hear or 
see a fact which he would supposedly have heard or seen 
had it occurred. * * * The only requirement is that the wit- 
ness should have been so situated that in the ordinary 
course of events he would have heard or seen the event had 
it occurred.” . 

The evidence in this case shows that the witness, Mrs. 
Pratt, who testifies that she did not hear the gong, was not 
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only in position to hear it, but in a mental condition by 
reason of having seen the children pass her, taking notice 
of them as they passed, seeing them cross Frederick street 
and going diagonally across Thirty-second avenue, seeing 
the car approaching, and seeing plaintiff struck, to have 
heard the gong had it been sounded. She also testifies that 
her attention was directed to the question of whether or not 
the gong was sounded soon after the accident and that she 
remembered she did not hear it. 

Moreover, the question as to the giving of a warning. 
which was in issue, and by the instructions submitted to 
the jury, was not whether the gong was sounded or any 
warning given. It was alleged in the pleadings that 
“timely warning” was not given. The instructions to the 
jury submitted the question whether or not a timely warn- 
ing was given. The motorman testified that he sounded 
the gong for Frederick street when he was at a point north 
of that street in front of the store building. It was at 
that point that witnesses for plaintiff testified the plaintiff 
was struck by defendant’s car. It was for the jury to de- 
termine whether or not plaintiff was struck at that point. 
If the jury determined that she was struck at that point, 
then the sounding of the gong at that point testified to by 
. the motorman may not have been timely. The motorman 
also testified that he sounded the gong south of Frederick 
street just before striking the plaintiff when she was stand- 
ing still looking at the approaching car. In view of the 
finding of the jury for plaintiff, it is apparent that the jury 
found plaintiff to have been struck north of Frederick 
street, and that she did not stand still looking at the ap- 
proaching car; but, if struck south of Frederick street, it 
would still be a question for the jury whether such sound- 
ing of the gong was a timely warning. To have given the 
said instruction No. 5, requested by the defendant, in the 
form requested, without any reference to the time of sound- 
ing the gong, would have been erroneous. The jury might 
reasonably infer therefrom that whether or not the sound- 
ing of the gong was timely was not for them to determine, 


798 NEBRASKA REPORTS. [ Vou. 108 


Kuh y. Flynn. 


but that if the gong was sounded that was sufficient. 
We find no prejudicial error in the record, and the judg 
ment is, therefore, 
AFFIRMED, 


Rosa KUH, APPELLANT, V. DENNIS FLYNN, APPELLEE. 
FILep JUNE 22, 1922. No. 22077. 


1. Adverse Possession. Color of title is not necessary in order to 
acquire title by adverse possession, but before a party may claim 
title by adverse possession he must for the full statutory period 
claim as owner, and his possession must have been under a claim 
of ownership. 


2. Evidence held sufficient to sustain the judgment of the trial court. 


APPEAL from the district court for Dakota county: Guy 
T. GRAVES, JUDGE. Affirmed. 


S. T. Frum, Sears, Snyder & Glystcen and Vail E. 
Purdy, for appellant. 


W. V. Steuteville, contra. 


Heard before Morrissgy, C. J., Lerron, ALDRICH aml 
FLANSBURG, JJ. 


Morrissey, C. J. 

Plaintiff brought this action in ejectment to recover pos- 
session of a ten-acre tract of land in Dakota county. Plain- 
tiff alleges that at all times since July 21, 1893, she has 
been the owner thereof and entitled to its possession. The 
answer admits that defendant is in possession of the prem- 
ises, denies plaintiff’s ownership and right of possession 
and, by way of cross-petition, adds a plea of adverse pos- 
session and the statute of limitations, and pleads specially 
that more than 15 years before the bringing of plaintiff’s 
action defendant entered into possession of the land; that 
it was then covered with underbrush and was in a wild, 
uncultivated state and unfenced; that defendant grubbed 
out the underbrush, fenced the land and brought it under 
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cultivation. There is a prayer that plaintiff’s petition be 
disniissed and that title be quieted in defendant. Plaintiff 
filed a reply denying each of the affirmatiye allegations of 
the cross-petition. A jury was waived and the cause tried 
to the court. The court dismissed plaintiff’s petition, made 
a general finding in favor of defendant on his cross-peti- 
tion, and entered a decree quieting title in defendant. 
Plaintiff appeals. 

Defendant, to maintain the issues raised by his cross- 
petition, proved that in 1901 or 1902 he entered into pos- 
session of the land; it was then wild and unoccupied and 
grown up to brush. Defendant was and is lessee of a tract 
of land adjoining the land in suit, and he has in a degree 
used the land on which he held the lease and the land in 
suit for the same general purposes and has kept it inclosed 
with a fence. In 1903 or 1904 he cleared off two or three 
acres and reduced it to cultivation. From year to year 
thereafter he continued to clear off the brush, cultivated 
the Jand so cleared, and used that portion of the land not 
actually in cultivation as a pasture. 

Defendant, continued his use and occupation of the 
premises without interruption until 1920, when plaintiff 
demanded possession. Thus far there is no dispute in the 
record. Defendant earnestly contends that during this 
long period of time he treated the land as his own and 
claimed it as his own as against all the world. Plaintiff 
concedes that defendant was in physical possession of the 
premises, but she denies that he held the possession as 
owner. : 

In Gercena v. Thurston, 59 Neb. 348, this court has said: 
“To acquire real property by adverse possession it is not 
essential that entry should have been made under claim of 
ownership, if the occupancy was with intent to claim 
against the true owner.” 

And in Knight cv. Denman, 64 Neb. 814, in the body of 
the opinion it is said: ‘While the intention to claim the 
land need not exist at the time of the entry, the statute 
will not begin to run until the possession is adverse, and 
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the acts and intention of the occupant are those of an 
owner.” . 

It will thus be seen that this cause may not be deter- 
mined alone upon the fact of occupancy, and that the in- 
tention of defendant in taking possession of the land and 
in occupying the same may be of controlling importance. 
Defendant testified that from his first entry upon the land 
it was his intention to claim ownership and that through 
his many years of occupancy he regarded the land as his 
own. And his neighbors testified as to his assertion of title 
and claim of ownership. The rule is well settled that color 
of title is not necessary in order to acquire title by adverse 
possession. But before a party may claim title by adverse 
possession he must for the full statutory period claim as 
owner. And his possession must have been under a claim 
of ownership. 

“The fact of possession and its character, the occupant 
claiming to be the owner of the premises, is the test.” 
Gatling v. Lane, 17 Neb. 77. 

The discussion in Knight v. Denman, supra, makes this 
plain. In that case it is pointed out that a plain distine- 
tion exists between the use of wild lands by one who has 
color of title and a similar use by one who has no claim 
of right whatever. The court said: 

“Color of title is a strong evidence in such cases that 
the acts are those of an owner. One enters upon land 
under color of title, intending to assert such title. He 
uses it because he believes himself owner and entitled to 
use it as such. Not so one who has no title or claim of 
right or title whatsoever. He may entertain a purpose of 
occupying as owner and appropriating the property or he 
may merely intend to trespass from time to time so long 
as the owner makes no objection.” 

It is conceded that defendant was without color of title. 
He took possession of the land and brought it under cul- 
tivation, but, although occupying the Jand nearly twenty 
years, he never paid any of the taxes which were annually 
assessed against it. The taxes were paid by plaintiff. 
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In many jurisdictions the payment of the tax assesseil 
against the property is by statute made essential to the 
acquisition of title by adverse possession, but there is no 
such requirement in our statute. In Bush v. Griffin, 76 
Neb. 214, the failure to pay the tax is said to be entitled 
to weight as tending to show that the occupant did not 
intend to claim title as against the rightful owner. How- 
ever, the general rule as to payment of taxes is: 

“Payment of taxes is not an element of adverse posses- 
sion unless made so by express statutory requirement, 
and the fact that the owner of land held adversely by an- 
other continues to pay the taxes assessed on the land will 
not preclude the latter from, acquiring title thereto by 
lapse of time.” 2 C. J. 203, sec. 414. 

It appears that prior to the bringing of this suit de- 
fendant offered to reimburse plaintiff for the taxes paid. 
Plaintiff concedes that this circumstance is not sufficient 
to divest a title already acquired, but urges its consider- 
ation in determining the nature of defendant’s claim to 
the land. This was in no. sense an abandonment of de- 
fendant’s claim of ownership. Defendant might properly 
feel that plaintiff having released the land from the lea 
of the taxes lawfully assessed against it should recover her 
money back, or he had the right to buy his peace and if 
possible avoid an impending lawsuit. 

The proof brings this case clearly within the rules an- 
nounced in Woodcock v. Unknown Heirs of Crosby, 92 
Neb. 723, and the cases therein cited, and the judgment is 

AFFIRMED. 


A. J. Parr, APPELLEE, V. CARL HELFRICH, APPELLANT. 
FILep JUNE 22, 1922. No. 22093. 


Sales: Fraup: Bona Fwe Purcuaser. A fraudulent purchase of per- 
sonal property accompanied with delivery is not void, but voidable 
only, at the election of the vendor, and until it is avoided the vendce 
has power to make a valid sale of the goods to a bona fide pur- 
chaser having no notice of the fraud. 
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APPEAL from the district court for Morrill county: 
ANSON A. WELCH, JUDGE. Reversed. 


C. G. Perry and R. O. Canaday, for appellant. 
William A, Bryans, Jr.,and McDonald & Irwin, contra. 


Heard before MorrissEy, C. J., RoSE, ALDRICH and Day, 
JJ. 


Morrissey, C. J. 

This is an action of replevin. Plaintiff, a resident of 
Denver, Colorado, was the owner of an automobile, which 
he advertised for sale. The automobile was in the garage 
at plaintiff’s residence and his wife exhibited the car for 
sale to all persons who called to inspect it. There was no 
explicit designation of plaintiff's wife as agent with au- 
thority to sell the car, but their conduct and relations 
were such that her authority to so act is apparent. Among 
others who called to inspect the car were two men un- 
known to plaintiff’s wife. These men represented that 
they were desirous of buying the car, inspected it, and 
ascertained the sum for which it could be purchased. They 
later returned and delivered to plaintiff’s wife a purported 
certified check on the First National Bank of Denver for 
the price theretofore agreed upon, and the car was deliy- 
ered to them. These men drove the car to Bridgeport, 
Nebraska, and sold and delivered it to defendant. Plain- 
tiff presented the purported certified check to the bank 
on which it was drawn and whose certification it was sup- 
posed to bear. The check was pronounced a forgery and 
payment refused. At the conclusion of the testimony the 
court instructed a verdict in favor of plaintiff, and de- 
fendant appeals. 

From the conduct of the trial and the language of the 
motion made for a directed verdict it may be inferred that 
plaintiff questions the good faith of defendant in making 
the purchase and is not disposed to concede him the status 
of an innocent, good-faith purchaser for value. We shall 
not review the evidence on the question of defendant’s 
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good faith. If the bona fides of the transaction is not con- 
clusively shown it was a question to be determined by the 
jury. Schmelzel wv. Leecy, 104 Neb. 672. 

It is well settled that when property is obtained from 
its owner by fraud, and the facts show a sale by the owner 
to the fraudulent vendee, an innocent purchaser of the 
property from the fraudulent vendee will take good title. 
The inquiry is: Did the owner intend to transfer the own- 
ership as well as the possession of the property? If he 
did, there was a contract of sale. The essential thing in 
the passing of title to personal property is that the vendor 
and the vendee intend that the title shall pass, and not 
what induced them to have that intention. But one who 
has been induced by fraud to part with title to his prop- 
erty has his remedy either in an action because of the: 
fraud and deceit, or he may rescind the contract and re- 
cover back the property while title still remains in the 
fraudulent vendee, but he cannot recover it when title has 
passed to a bona fide purchaser for value. Homan v. La- 
boo, 2 Neb. 291; Hoham v. Aukerman-Tuesburg Motors, 
Inc., 133 N. E. (Ind. App.) 507. : 

As said by Shaw, C. J., in Rowley v. Bigelow, 12 Pick. 
(Mass.) 207: “Being tainted by fraud, as between the im- 
mediate parties, the sale was voidable, and the vendors 
might avoid it and reclaim their property. But it depended 
upon them to avoid it or not, at their election. They might 
treat the sale as a nullity and reclaim their goods, or af- 
firm it and claim the price. And cases may be imagined, 
where the vendor, notwithstanding such fraud, practiced 
on him, might, in consequence of obtaining security, by 
attachment or otherwise, prefer to affirm the sale. The 
consequence therefore is that such sale is voidable, but 
not absolutely void. The consent of the vendor is given 
to the transfer, but that consent being induced by false 
and fraudulent representations, it is contrary to justice 
and right that the vendor should suffer by it, or that the 
fraudulent purchaser should avail himself of it; and upon 
this ground, and for the benefit of the vendor alone, the 
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law allows him to avoid it. The difference between the 
case of property thus obtained, and property obtained by 
felony, is obvious. In the latter case, no right either of 
property or posesssion is acquired and the felon can con- 
vey none. We take the rule to be well settled that where 
there is a contract of sale, and an actual delivery pursu- 
ant to it, a title to the property passes, but voidable and 
defeasible.as between the vendor and vendee, if obtained 
by false and fraudulent representations. The vendor 
therefore can reclaim his property as against the vendee, 
or any other person claiming under him and standing up- 
on his title, but not against a bona fide purchaser without 
notice of the fraud. The ground of exception in favor of 
the latter is that he purchased of one having a possession 
under a contract of sale, and with a title to the property, 
though defeasible and voidable on the ground of fraud; 
but as the second purchaser takes without fraud and with- 
out notice of the fraud of the first purchaser, he takes a 
title freed from the taint of fraud.” 

Two pertinent inquiries were presented on the trial of 
this cause: Did plaintiff, through his agent, transfer title 
to the automobile to his fraudulent vendees? Did de- 
fendant become a bona fide purchaser, without notice of 
the fraud? On the record presented each of these ques- 
tions should have been answered affirmatively by the 
court, or submitted to the jury for its determination. 

The judgment is reversed and the cause remanded. 

REVERSED. 


Frank M. Rivines y. STate or NEBRASKA. 
FILED JUNE 22, 1922. No. 22197. 


J. Information: Swurriciency: FrRatp: BANK CERTIFICATES. An in- 
formation charging that defendant, the president of a bank, felo- 
niously put forth specifically described certificates of deposit, with- 
out authority from the directors, with intent to defraud the bank, 
there being no deposits as certified, charges a felony. Rev. St. 
1913, sec. 8658. 
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9, Criminal Law: INDORSEMENT OF WITNESSES ON INFORMATION. A 
district court in the exercise of judicial discretion is authorized 
by a recent statute to permit the names of additional witnesses to 
be indorsed on the information during the progress of the trial. 
Laws 1915, ch. 164. 


3. CONTINUANCE. In passing on a motion for a continuance 
during a trial, the presiding judge exercises a judicial discretion, 
and it is only for an abuse thereof that the reviewing court will 
interfere, 

4, EvIpENCE: TELEGRAMS. While a telegram delivered in 


the ordinary manner is not admissible in evidence without proof 
of the authenticity of the original, a sufficient foundation for its 
admission may be established by circumstances, such as subse- 
quent acts disclosing that both the sender and the person who 
received it treated it as genuine and acted under it. 


Error to the district court for Thomas county: Bayarp 
H. PAINE, JuDGE. Affirmed. 


N. 7. Gadd, A. M. Cary and K. L. Hjort, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, and Jackson R. 
Chase, contra. 


Heard before Morrissey, C. J., Ross, ALDRICH and Day, 
JJ. 


RosE, J. 

In a prosecution by the state in the district court for 
Thomas county, Frank M. Ridings, defendaut, president 
of the Farmers State Bank of Halsey, Nebraska, was con- 
victed of putting forth certificates of deposit in violation of 
statute, without authority from the directors, with the in- 
tent to defraud the bank. The certificates were false, no 
money having been deposited as certified. In violating 
the statute defendant acted through E. N. Dion, a sub- 
gervient cashier of the bank. To procure a reversal of 
the conviction, defendant, as plaintiff in error, presents for 
review the record of his conviction. 

The overruling of a motion to quash the information 
and the overruling of a demurrer to it are assigned as 
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error. The statute under which defendant was prosecuted 
declares in substance, among other things, that any presi- 
dent of a bank who shall, without authority from the di- 
rectors, “issue or put forth any certificate of deposit,” 
with intent to defraud the bank, “shall be confined in the 
penitentiary not less than one year nor more than ten 
years.” Rev. St. 1913, sec. 8658. The false certificates 
are definitely described in an information charging tke 
forbidden acts and the unlawful intent. It is also charged 
that defendant was president of the bank, that the certifi- 
cates of deposit were issued without authority from the 
directors, and that no deposits were made by defendant 
or any one else as certified. The information states in 
substance that defendant did, with the intent to cheat and 
defraud the bank, knowingly and feloniously, “procure 
to be issued to himself and put forth” the specifically de- 
scribed certificates of deposit. If the charging words, 
“procure to be issued to himself,” accuse defendant of 
procuring the commission of the unlawful act as distin- 
guished from committing the felony himself, a question 
not decided, the other accusing words, “put forth,” in the 
connection used, apply to the act of defendant individu- 
ally—an act forbidden by statute. It is argued that the 
cashier of a bank has inherent power by virtue of his ap- 
pointment to issue certificates of deposit, and that the of- 
. fense is not complete unless a misuse of the certificates 
themselves to the injury of the bank, is shown. The 
argument is not convincing. The issuance of certificates, 
without authority of the directors, with the intent to de- 
fraud the bank, is forbidden by the statute, and applies 
specifically to “every president, director, cashier, teller. 
clerk or agent of any banking company.” The cashier is 
not mentioned in the information. Defendant is named 
as president, and he is at least charged with acts consti- 
tuting every element of the crime of putting forth certifi- 
cates of deposit, as defined by statute. The trial court did 
not err in ruling adversely to defendant on his motion 


and demurrer. 
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An assignment of error challenges a ruling which per- 

mitted the county attorney to indorse on the informatioa 
' the names of three witnesses while the trial was in prog- 
ress. This was permissible under a recent statute. Laws 
1915, ch. 164; Samuels v. State, LOL Neb. 383. What the 
nature of the testimony of these witnesses would be was 
inferable from accusations of which defendant had timely 
notice. The record does not show an abuse of discretion 
or prejudice to defendant. 

It is further insisted that the district court erred in 
overruling a motion for a continuance on the ground that 
defendant was not prepared to meet the testimony of the 
witnesses whose names were indorsed on the information 
during the trial. The presiding judge exercises a judicial 
discretion in passing on a motion for a continuance dur- 
ing the trial, and it is only for an abuse of discretion that 
the reviewing court will interfere. The county attorney 
was properly permitted to indorse the names of the ad- 
ditional witnesses on the information, and there is noth- 
ing in the record to show an abuse of discretion in denying 
a continuance. 

An assignment of error on which defendant confidently 
relies for a reversal is directed to a ruling admitting in 
evidence a telegram from defendant to E. N. Dion, Halsey, 
Nebraska, dated at Minneapolis, Minnesota, July 30, 1919, 
and containing, among other things, the following direc- 
tions: 

“Send me here five thousand certificates of deposit, 
seven months, and advise you have done so.” 

This telegram purports to be from defendant, Frank M. 
Ridings, the president of the bank, to E. N. Dion, its 
-cashier. The theory of the state is that it was pursuant 
to this telegram that Dion sent to defendant, without any 
consideration, the five certificates of deposit, each for 
$1,000, described in the information. It is argued that 
this purported telegram is the only evidence connecting 
defendant with the issuance of these certificates, and that 
it was erroneously admitted without any foundation. The 
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point seems to be that, over the objections of defendant, 
the trial court admitted in evidence what Dion received ag 
a message, without any proof that it was written or signed 
or authorized or sent by defendant. When the entire 
record is considered, it shows that both Dion, to whom 
the telegram was addressed and delivered, and defendant, 
by whom it purports to have been written, signed and 
sent, acted on it as genuine. There is evidence tending 
to show the following facts: The message appeared on 4 
form of the Western Union Telegraph Company, which 
has a telegraph line at Halsey. It receives messages at the 
railroad station there. In the bank at Halsey the tele- 
gram was delivered by the operator, who was the agent 
of the Western Union Telegraph Company, to Dion, the 
cashier. It was received in the ordinary way. Defend- 
ant directed the cashier to issue the certificates of de- 
posit. The latter complied and sent to defendant the cer- 
tificates of deposit described in the telegram. Defendant 
in his own handwriting executed a receipt for the certifi- 
cates of deposit and it was received by the cashier in due 
course of mail. Defendant received the certificates of de- 
posit and indorsed them in his own handwriting. Direct 
evidence that defendant signed or authorized the original 
telegram is not the only method of laying a foundation for 
its introduction in evidence. The facts may be shown by 
circumstances which, in the present instance, are suf- 
ficient to convince a reasonable mind that defendant in fact 
signed and sent the telegram admitted in evidence. 22 
C. J. 906, sec. 1109. While the foundation was not com- 
plete when the telegram was introduced, circumstances 
subsequently proved made it proper evidence for the con- 
sideration of the jury. Defendant was in no wise preju- 
diced by the order in which the testimony was introduced. 
The telegram, in connection with other proofs, shows that 
defendant acted through Dion, the cashier, that he ordered 
the issuance of these false certificates of deposit without 
making the deposits as certified, and that he accepted and 
indorsed them in a high-handed and lawless manner to the 
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injury of the bank. The felonious intent charged is a fair 
inference and the guilt of defendant is established beyond 
a reasonable doubt. 


It is finally insisted that bank books and book entrics 


were admitted in evidence without proper foundations. 
When all the testimony is considered, no prejudice to de- 
fendant in this respect has been found. 


AFFIRMED. 


WILLIAM MAppox vy. STATE OF NEBRASKA. 
Fucep June 22, 1922. No. 22573. 


Homicide: Evipenxce. In a prosecution for murder in the first 
degree, the evidence outlined in the opinion held sufficient to sus. 
tain a verdict for murder in the second degree. 


Criminal Law: HomicipeE: LimiraTion or Evipence. <A defend- 
ant who pleads not guilty to the charge of murder in the first de- 
gree cannot limit the state’s proofs to his defense of insanity or 
to the degree of the crime, though he says in his opening statement 
to the jury that he does not deny the committing of the homicide, 
evidence to prove beyond a reasonable doubt every element of the 
felony charged being admissible. 


INSANITY: NONEXPERT TESTIMONY. Where ac- 
gassat in defense of a prosecution for murder testified to a tempo- 
rary period of insanity resulting in the suspension of his mental 
faculties or in a lapse of memory before, during and following the 
homicidal act, a nonexpert witness who observed accused during 
that period and described his appearance, manner of speech and 
utterances, may state in rebuttal whether accused appeared to be 
rational or irrational, referring alone to what was so observed, 
heard and described. 


EvWENCE: WEAPONS. Where defendant pleads 
not guilty to the charge of murder, the shotgun and shell shown 
to have been used by him in committing the homicidal act are 
admissible in evidence. 


7 : Conpuct oF PROSECUTOR. In a prose- 
cution for aaneder, the conduct of the prosecuting attorney in of- 
fering in evidence the hat knocked by the fatal shot from the 
head of the victim of the homicide, held not erroneous or preju- 
dicial, the offer having been made in good faith and rejected. 
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Error to the district court for Thurston county: Guy 
T. GRAVES, JUDGE. Affirmed. 


Mark J. Ryan and R. J. Millard, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Jackson B. 
Chase, contra. 


Heard before Morrissry, C. J., Rose, ALDRICH and 
FLANSBURG, JJ., REDICK, District Judge. 


Ross, J. 

In a prosecution by the state in the district court for 
Thurston county, William Maddox, defendant, was charged 
with murder in the first degree. He pleaded not guilty 
and was convicted of murder in the second degree and for 
that felony was sentenced to the penitentiary for life. As 
plaintiff in error he presents for review the record of his 
conviction. 

Defendant was a farm-hand 37 years of age. He shot 
and killed his employer, John G. Schnier, on the latter’s 
farm in Thurston county, June 20, 1921, where he had 
been employed for three months. He had made his home 
with his employer. Schnier’s family consisted of himself, 
Marie Schnier, his wife, and his son, a boy 8 years of age. 
Defendant occupied a room on the second floor of the 
family home. He went fishing Saturday afternoon June 
18, 1921, and returned Sunday June 19, 1921. He arose 
Monday morning June 20, 1921, about 10 o’clock and de- 
clined breakfast. The same day Schnier left his work in 
a field and went home for his noon meal. Five guests had 
just arrived in an automobile. They were George Korn, 
Lena Korn, Lillie Krohn, Arnold Krohn, and Charles 
Kirchner, relatives of Marie Schnier. Between noon and 
1 o’clock the Schnier family, the guests and defendant ate 
dinner together. Shortly thereafter Schnier went in his 
automobile to Pender, three and one-half miles, taking 
with him George Korn, Charles Kirchner and defendant. 
Within an hour, perhaps, Schnier returned to his home 
with the same passengers, and in addition James H. 
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Parker, a new farm-hand. Schnier and Parker went 
promptly to the barn, a short distance from the house 
across a lot, and began to harness a team of horses. De- 
fendant went through the house to his room on the second 
fioor, got his shotgun, came down stairs, tampered with 
the telephone on his way out, and went toward the barn. 
Marie Schnier ran half way across the lot between the 
house and barn, shouted to her husband to run, and warned 
him that defendant had his gun. Schnier ran out of the 
barn on the opposite side toward a grove of trees, and went 
into a little hollow, where the hat on his head was exposed 
to view. The direction he had taken was observed by de- 
fendant, who walked within range, took aim and fired. 
Schnier was found dead where he had fallen in the edge 
of a corn field near the grove of trees. After the shooting 
defendant, still carrying the shotgun, approached George 
Korn, who was standing near the automobile in which 
Schnier’s guests had arrived, ordered Korn to start the 
motor, and got into the rear seat. Korn obeyed. With de- 
fendant giving directions, Korn drove to a farm house sev- 
eral miles away, where defendant had lived for a time 
while working on the surrounding farm. After brief con- 
versations with his former employers, defendant, occupy- 
ing the rear seat in the automobile, directed Korn to drive 
to West Point. On the way there defendant was arrested 
and disarmed. 

That the homicide occurred in the manner outlined is not 
disputed. The defense is insanity or a lapse of memory 
during which defendant, according to his testimony, re- 
members nothing in connection with the homicidal act or 
with his attempt to escape. 

Insufficiency of the evidence to sustain a conviction for 
murder in the second degree is urged as a ground of re- 
_ versal. It is insisted that manslaughter is the highest de- 
gree of homicide of which defendant could have been found 
guilty under any view of the evidence. This position is un- 
tenable.. The. homicide was not the result of a sudden 
quarrel or the recent exchange of harsh words. Defendant’s 
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term of employment ended June 18, 1921. He went fishing 
the next day, returned to the home of Schnier a day later 
and was a guest of the latter until the time of the tragedy, 
June 20, 1921. Defendant ate dinner with Schnier, his 
family, and his guests, and went with him in his automo- 
bile to Pender and back, not more than two hours before 
the shooting occurred. Previously there had been a con- 
troversy between them over wages. It is fairly inferable 
from the evidence that Schnier had not paid defendant 
what was due; that defendant had threatened “to take it 
out of his hide ;” that defendant had appealed to the wife 
of Schnier to influence her husband to make payment, 
threatening trouble; that the wife told defendant her hus- 
band had been unable to raise money. Defendant, without 
receiving his wages, had been displaced by a new farm- 
hand. He procured a deadly weapon and tampered with 
the telephone. He followed Schnier, who ran from danger. 
He took deliberate aim and shot and killed his employer. 
While armed, he immediately attempted flight in an auto- 
mobile, directing the driver where to go. The evidence 
sustains the finding that he was not insane. The provoca- 
tion of being displaced as a farm-hand without receiving 
his wages perhaps accounts for his escaping a conviction 
for murder in the first degree. There is no reason for 
doubt as to the sufficiency of the evidence to sustain the 
verdict. 

Defendant criticises testimony relating to Schnier’s son, 
to Schnier’s wife, to the guests, and to the dinner party, 
insisting that the issues were sanity and the degree of 
crime, if any crime was committed. All of these persons 
were witnesses to some incident connected with the homi- 
cide Their names were indorsed on the information. They 
all testified and their relationship to or interest in Schnier 
were proper subjects of inquiry. Some of the testimony 
was given in response to preliminary inquiries about the 
incidents and circumstances leading up to the shooting. 
Other proofs supported the charge. The state of defend. 
ant’s mind, as indicated by his conduct, appearance, and 
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utterances at the dinner preceding the homicide, was a 
proper subject of inquiry under the circumstances. A de- 
fendant who pleads not guilty to the charge of murder in 
the first degree cannot limit the state’s proofs to his de- 
fense of insanity or to the degree of the crime, though he 
says in his opening statement to the jury that he does not 
deny the committing of the homicide, evidence to prove be- 
yond a reasonable doubt every element of the felony 
charged being admissible. This assignment of error is 
clearly without merit. 

Another assignment of error is directed to the conduct 
of the trial] judge in interrupting the examination of a wit- 
ness for the state to suggest: 

“T think the witness could testify as to whether the de 
fendant appeared rational or irrationa).”’ 

This was followed by testimony of the nature suggested 
by the trial judge, to which objections are also interposed. 
Though the defense was insanity, no expert testified as a 
result of a personal examination that defendant was in- 
sane or that his mind was affected by any particular form 
of insanity. In answer to a hypothetical question, how- 
ever, one physician testified to the opinion that defendant 
was insane at the time of the shooting and another that he 
was then sane. Defendant was a witness in his own behalf 
and the nature of his testimony as to insanity is indicated 
by the following summary: He had a brother who wag 
insane. He had worked in mines; had permanently suf- 
fered from pneumonia; had symptoms of tuberculosis; had 
stomach and bowel trouble; had poor health and constantly 
took medicine; had distressing family troubles and brooded 
over them. He testified in effect that he had no recollec- 
tion of any incident connnected with the homicide and 
that his lapse of memory continued until he recovered his 
mental faculties while in prison. He did not testify to any 
former lapse of memory or to any previous mental disturb- 
ance which unbalanced his mind or suspended its natural 
functions. He did, however, testify to years of industry 
requiring the use of his mental faculties. Any insanity in- 
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ferable from the evidence was temporary, covering a perio! 
of a day or two at most. There was rebuttal testimony 
by witnesses who had seen defendant in the meantime. It 
was thus shown that defendant, while in flight, asked if 
Schnier was dead, and, when answered “yes,” said he 
thought so. Other incidents, conversations and utterances 
tending to show that defendant was in possession of his 
mental faculties, while committing the homicidal act and 
attempting to escape, were narrated by witnesses for the 
state. It was on rebuttal in reference to specific incidents, 
or utterances or appearance, during which defendant, ac- 
cording to his testimony, was not in possession of his 
mental faculties, that the trial judge suggested: “T think 
the witness could testify as to whether the defendant ap- 
peared rational or irrational.” The facts in connection 
with defendant’s conduct, utterances and appearance had 
been observed and narrated by the nonexpert witness on 
the stand when that suggestion was made. Whether de. 
fendant, in connection with such facts, appeared to the wit- 
ness to be rational or irrational was not necessarily a ques- 
tion for an expert. Appearance, conduct and manner of 
utterance were material and competent inquiries on re- 
buttal. Whether defendant, tested by appearance, con- 
duct and utterances, appeared to be rational or irrational 
may be stated by a nonexpert witness who observed and 
narrated the facts. People v. Wreden, 59 Cal. 392; People 
». Conroy, 97 N. Y. 62; People v. Taylor, 188 N. Y. 398. 
The rule of evidence suggested by the trial judge in the 
present case and the reasons for it have been stated as 
follows: 

“When a layman is examined as to facts, within his own 
knowledge and. observation, tending to show the soundness 
or unsoundness of the testator’s mind, he may characterize, 
ag rational or irrational, the acts and declarations to which 
he testifies. It is legitimate to give them such additional] 
weight as may be derived from the conviction they pro- 
duced at the time. The party calling him may require it, to 
fortify the force of the facts, and the adverse party may de- 
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mand it as a mode of probing the truth and goo1t faith of 
the narration. But to render his opinion admissible, even to 
this extent, it must be limited to his conclusions from the 
specific facts he discloses. His position is that of an ob- 
server and not of a professional expert. He may testify 
to the impression produced by what he witnessed; but he 
is not legally competent to express an opinion on the gen- 
eral question, whether the mind of the testator was sound 
or unsound.” Clapp v. Fullerton, 34 N. Y. 190. 

The conduct of the trial court in suggesting this rule 
of evidence and the rulings admitting testimony under it 
do not seem to be erroneous or prejudicial to defendant. 

One of the assignments is in this form: 

“The court erred in permitting the witness, S. M. Young, 
to take the witness-stand, carrying a shotgun, in admitting 
the shotgun and shells in evidence, and in permitting the 
bloody hat of the deceased to be exhibited in the courtroom 
before the jury.” 

The burden was on the state to prove beyond a reason- 
able doubt every element of the felony charged. For that 
purpose the shotgun and shell used by defendant in com- 
mitting the homicidal act were admissible in evidence. Tt 
is not shown that the witness Young was not a proper 
person to exhibit this evidence in court or that he made any 
unnecessary or objectionable display in doing so. The hat 
was not admitted and the record does not show it was 
bloody or that it was offered in bad faith. An eye-witness 
who saw the hat on Schnier’s head said in effect that it 
_ was knocked off by the fatal shot while the person of the 
victim was almost concealed from view. There was no 
prejudice in the rejected offer. 

The brief of defendant contains a number of criticisms 
relating to rulings on evidence or to isolated parts of the 
instructions. All of these rulings have been examined with 
a complete understanding of the record. They do not con- 
tain a prejudicial error. Defendant had an impartial trial. 
The issues were fairly submitted to the jury. The evidence 
sustains the conviction. The sentence is authorized by law 
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and there does not appear to be a sufficient ground for re- 
ducing it. 
AFFIRMED. 


STATE OF NEBRASKA V. JOHN BADBERG ET AL. 
Firep JUNE 22, 1922. No. 22583. 


1. Statutes: Construction. It is a familiar rule that statutes in 
pari materia should be construed together. 


2. Constitutional Law: Statutes: CONSTRUCTION. The court will 
not hold a legislative act unconstitutional unless such holding is 
clearly warranted by a reasonable interpretation of the language 
of the fundamental law. 


Error to the district court for Keith county: J. Lronaro 
TEWELL, JUDGE. Exceptions sustained, 


Clarence A. Davis, Attorney General, and C. L. Dort, for 
plaintiff in error. 


W. D. Oldham, amicus curie. 


Heard before Morrissey, C. J., Rost, DEan, ALDRICH, 
Day and FLANsBURG, JS. 


DBAN, J. 

John Badberg and Adam Kosmick, defendants, were in- 
formed against jointly by the county attorney of Keith 
county and there charged with a violation of section 2, 
ch. 156, Laws 1921, in that they, as alleged in the first 
count of the information, unlawfully and feloniously main- 
tained and had “in their possession a certain still for the 
manufacture of intoxicating liquor, to wit, aleohol and 
whiskey.” In the second count defendants were charged 
with unlawfully and feloniously having “in their posses- 
sion a certain quantity of mash for the manufacture of in- 
toxicating liquor, to wit, eight gallons thereof.” Defend- 
ants demurred to the information on the alleged ground 
that the act is unconstitutional. The demurrer was sus- 
tained and the defendants were discharged. Alleging er- 


Vou. 108] JANUARY TERM, 1922. 817 


State v. Badberg. 


ror, the county attorney, under the provisions of section 
9185, Rev. St. 1913, brought the case here, by leave of this 
court, to have determined the constitutionality of the act 
in question. ; 

Section ‘16, ch. 187, Laws 1917, that being the section 
which was amended, reads: 

“Any resident of this state or any corporation author- 
ized to transact business in this state owning and operating 
a plant for such purpose, and paying special taxes levied. 
by the United States internal revenue department, may, 
upon compliance with the requirements herein provided, 
manufacture and sell in or out of the state ethyl alcoho! 
for medicinal, mechanical, scientific and other nonbeverage 
purposes. Such sales in the state, however, to be made only 
to wholesale and retail druggists, scientific institutions, | 
and hospitals authorized under the provisions of this act to 
handle such ethyl alcohol.” 

The act as amended in 1921, being section 2, ch. 156. 
Laws 1921, comprises all of the above section 16 with the 
following provisions added: 

“Except as permitted in this section it shall be unlawfal 
for any person to manufacture any intoxicating liquor or: 
to own, maintain or have possession of any still, or equip- 
ment for the manufacture of alcohol or whiskey or of any 
mash or intoxicating liquor in any stage of manufacture, 
or any intoxicating liquor after it has been manufactured, 
except in compliance with the terms of this chapter, as to 
manufacture and as to obtaining a permit therefor. Any 
person who shall manufacture intoxicating liquor in viola- 
tion of this chapter or who shall have possession of any 
still or any part thereof or of any other equipment for mak- 
ing intoxicating liquor or who shall have in his possession 
any mash or other material being used in the process of 
manufacturing intoxicating liquor, or who shall have in his 
possession any intoxicating liquor made by him for the pur- 
pose of sale, or from which a sale has been made, contrary 
to the provisions of this chapter, shall, upon conviction, be 
fined not less than $500 nor more than $5,000 and impris- 
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oned not less than thirty days nor more than one year 
in jail for each offense. 

“None of the provisions of this section and none of its 
penalties shall apply to persons who have obtained a permit 
from the United States for the manufacture of ethyl al- 
cohol, aud who have filed a certified copy of the same with 
the governor as provided in this chapter.” 

Defendants in their brief contend that the amendment, 
is violative of section 14, art. ITI of the Constitution. They 
insist that the amendment is not germane to the section 
which it amends and that it adds harsh penalties for their 
violation. They argue: “The reasons relied on are that 
section 16 (2), ch. 156, Laws 1921, is purely and simply an 
amendatory act, not complete within itself or able to stand 
alone as an independent act properly titled aad legally 
enacted.” 

We think the trial court erred in Setanitb the de- 
murrer. In view of our former decisions and of the great 
weight of authority, the act as amended is not open to the 
objections urged by defendants. The amendment has but 
one general object and it is clearly gerniane to the general 
‘object, scope and purpose of the prohibitory law of which it 
is a part and also to the section which it amends. State v. 
Tibbets, 52 Neb. 228. With respect to the section of the 
Constitution under discussion this is said in the body of the 
opinion in the Jibbets case: ‘While the requirements of 
this clause of the Constitution are mandatory, they are not 
to be exactingly enforced, or in such a manner as to hamper 
or cripple legislation. The title to a bill may be general, 
and it is not essential that it specify every clause in the 
proposed statute.” In that case the court recognized the 
rule that, while the amended section of a legislative act 
must be germane to the original section, the constitutional 
provision is complied with, even though the amended act 
may not be strictly confined to the same limit which ob- 
tained in the original section. The point is that the amend- 
ment must have in view the same general object as that 
which is embodied in the original section. In the case be- 
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fore us there is neither duplicity nor dissimilarity in the 
subject-matter of the original act and the amendment. 
‘Both tend to the same end and have to do with the same 
subject. 

“An act entitled ‘An act for the suppression of intemper- 
ance,’ and containing provisions for the punishment of 
drunkenness, prohibiting the sale of intoxicating liquors, 
declaring certain things nuisances, the appointment of 
agents, etc., does not contain more than one ‘object’ within 
the meaning of a constitutional provisions that ‘every law 
shall embrace but one object, which shall be expressed in. 
the title.” 25 R. C. L. 845, sec. 91. “It would seem that 
any number of amendments of a code or general compila- 
tion of laws may be included in one statute, provided that 
all refer to some particular subject, such as ‘The Revenue,’ 
‘Decedents,’ or the like.” 55 L. R. A. note at page 850. 

In Webster v. City of Hastings, 59 Neb. 563, we held 
that the constitutional provision in question “is intended 
to prevent surreptitious legislation, and forbids amenda- 
tory legislation foreign to the subject of the original act, 
and which would not be embraced in the title thereof.” Ii 
was held in Affholder v. State, 51 Neb. 91, that the con- 
stitutional provision under discussion should be construed 
with such liberality as to admit the insertion in a legisla- 
tive act of “all provisions which, though not specifically 
expressed in the title, are comprehended within the ob- 
jects and purposes of the act as expressed in its title, and 
to admit all provisions which are germane, and not for- 
eign, to the provisions of the act as expressed in its title.” 
In State v. Hevelone, 92 Neb. 748, we said: “The legis- 
lature may amend a statute by appending a proviso to a 
section thereof, if the subject of the proviso is clearly with- 
in the title to the original act and is germane to its pro- 
visions.” In the body of the opinion in the Hevelone case 
this language is used: “It is also firmly settled by this 
court that whatever might have originally been made a 
part of an act may at any time be engrafted upon it by 
legislation professing to be amendatory.” 
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The defendants rely largely on State v. Tibbets, 52 Neb, 
228. But the state points out that in the Tibbets case the 
court merely held that “the amendment must be germane 
to the subject-matter of the original act or section indi- 
cated.” The argument in brief is that “if the amendment 
was germane either to the original act or the section indi- 
cated the amendment related to the same subject.” In 
such case, the argument continues, “it would seem that the 
amendatory matter is germane both to the original act 
and the indicated section. They seem to trace back to Lhe 
same generic head.” 

In support of its argument the state cites 25 R. ©. L. 
844, sec. 90: “The ‘subject’ of an act is the matter or 
thing forming the groundwork of the act, which may in- 
clude many parts or things, so long as they are all ger- 
mane to it and are such that if traced back they will lead 
the mind to the subject as the generic head. There can 
be no surer test of compliance with the constitutional re- 
quirement of singleness of subject than that none of the 
provisions of an act can be read as relating or germane to 
any other subject than the one named in the title. An act 
is not unconstitutional because more than one object is 
contained therein where the objects are germane to the 
main subject, or they relate directly or indirectly to the 
main subject, and have a mutual connection with and are 
not foreign to the subject of such act, or when the pro- 
visions of the act are of the same nature and come legiti- 
mately under one subject.” 

It is a familiar rule that statutes in pari materia should 
be construed together. “In the course of the entire legis- 
lative dealing with the subject we are to discover the pro- 
gressive development of a uniform and consistent design, 
cr else the continued modification and adaption of the 
original design to apply it to changing conditions or cir- 
cumstances. In the passage of each act, the legislative 
body must be supposed to have had in mind and in con- 
templation the existing legislation on the same subject, 
and to have shaped its new enactment with reference there- 
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to.” Black, Interpretation of Laws (2d ed.) sec. 104; 
Dinuzzo v. State, 85 Neb. 351. 

The Constitution is not to be construed so as to destroy 
legislation that is not clearly inhibited by its language. 
The court will not hold a legislative act unconstitutional 
unless such holding is clearly warranted by a reasonable 
interpretation of the language of the fundamental law. 
It has been well said by a great advocate: “The letter 
killeth, but the spirit giveth life.” 

The district court erred in sustaining the demurrer cf 
defendants. The opinion in this case under the provisions 
of section 9185, Rev. St. 1913, only determines the law of 
the case. The exceptions of the county attorney are sus- 
tained. EXCEPTIONS SUSTAINED. 


STATE oF NEBRASKA VY. JOHN OPELA. 
FILEep JUNE 22, 1922. No. 22584. 


Error to the district court for Keith county: J. Leon- 
ARD TEWELL, JUDGE. Leceptions sustained. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
for plaintiff in error. 


W. D. Oldham, amicus curie. 


Heard before Morrissey, C. J., Rosh, DEAN, ALDRICH, 
Day and FLANnsBunre, JJ. 

DEAN, J. 

It is stipulated by the parties that this case involves 
substantially the same state of facts and the same propo- 
sitions of law that are involved in State v. Badberg, ante, 
p. 816. It is agreed by the parties that the decision in 
that case shall control in the present case. It follows that 
the district court, having sustained the demurrer in the 
present case, erred in so doing. The opinion in this case 
under the provisions of section 9185, Rev. St. 1913, only 
determines the Jaw of the case. The exceptions of the 
county attorney are sustained. 

EXCEPTIONS SUSTAINED.’ 
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HeNry PINN EBT AL., APPELLEES, V. Lewis J. PINN, 
APPELLANT. 


FILep JUNE 22, 1922. No. 22415. 


i, County Courts: Jutrispicrion. ‘The county court possesses ex- 
clusive original jurisdiction in probate matters, and questions re- 
lating to the settlement of estates must be adjudicated there in 
the first instance.” Boales v. Ferguson, 55 Neb. 565. 


2. Executors and Administrators: UNADMINISTERED ASSETS. If a sum 
not administered is found belonging to an estate, the proper prac- 
tice is to have a new administrator appointed in the county court 
and the fund administered. 


APPEAL from the district court for Kearney county: 
WILLIAM A. DiLwortu, JuDGE. Reversed, with directions. 


F. L. Carrico and James & Danly, for appellant. 
M. D. King, J. L. McPheely and C. P. Anderbery, contra. 


Heard before Morrissey, C. J., LETTON, DEAN, ALDRICIL 
and Day, JJ. 


ALDRICH, J. 

The present controversy arises out of the following 
facts: Ferdinand Pinn died intestate on December 20, 
1912, leaving a widow and eight children surviving him. 
His property consisted of a farm and personal property. 
The widow, Theresa Pinn, was named administratrix of 
the estate. During the pendency of the administration 
proceedings the children of the deceased made an assign- 
ment to the widow of their interest in the personal prop- 
erty, and also executed to her a quitclaim deed to the real 
estate. It is not entirely clear what the consideration was 
for these transfers. The decree of the court recited: 

“Just what the consideration was to be is not clear. The 
evidence to sustain plaintiffs’ contention that such consid- 
eration was that the mother was to will her property, in- 
cluding that provided for in such assignment to her child- 
ren, share and share alike, is not clear, convincing and 
positive, and is insufficient to justify a decree so declaring.” 
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The court found, however, that the assignment by the 
children conveyed to the widow the use and profits of the 
property transferred to her for her life, and did not trans- 
fer or convey the title thereto. There is no dispute con- 
cerning the real estate. In closing up the estate the county 
court assigned to the widow, of the personal property, 
$2,404.05. This amount included the portion of the es- 
tate which went to her, as well as to the children, 

Theresa Pinn died in 1918, leaving a will in which she 
devised the farm in equal shares to six of the children, ¢ 
including her son, Lewis J. Pinn, and algo bequeathed to 
Lewis all her personal property. Lewis J. Pinn was ap- 
pointed executor of his mother’s estate. An action was 
then commenced in the district court by Henry Pinn, 
Theresa Abrams, and Caroline Wirth, against Lewis J. 
Pinn individually, and as executor of his mother’s estate, 
for an accounting of the money which Theresa Pinn had 
received by virtue of the assignment made by the children 
of their interest in the personal estate of their father to 
their mother. Upon the trial of this case the court found 
generally in. favor of the plaintiffs, and ordered a refer- 
ence to determine the amount which Theresa Pinn had 
received from the estate of her husband. The referee found 
that Theresa Pinn had received $3,203.20; that Christian 
Pinn, one of the sons, had filed a disclaimer to any inter- 
est in the estate; and that Emina Schneider, a daughter, 
had received and- accepted her share and interest in the 
estate. The trial court found that a part of the $3,203.20 
was a trust fund in the hands of Theresa Pinn, which by 
her death passed into the hands of Lewis J. Pinn, executor, 
and entered an order that the fund should be distributed 
as follows: 


Estate of Theresa Pinn 1-3 ................ $1,067.74 
Angusta Winzel 1-6 of 2-3 .............-... 355.91 
Lewis J. Pinn 1-6 of 2-3 00... .... ce eee ee eee 355.91 
Caroline Wirth 1-6 of 2-3 ....... ce. ee eee 355.91 
Henry Pinn 1-6 of 2-3... . cece es 355.91 


Bertha Kauffelt 1-6 of 2-8 2.2... cc cee eee 355.91. 
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Theresa Abrams 1-6 of 2-8 ........ 0.2... e ee 355.91 

The testimony is not entirely clear whether $799.15 
which the referee found to belong to the estate of Ferdi- 
nand Pinn really belonged to his estate or to the estate 
of Theresa Pinn. The trial court apparently found that 
it belonged to the Ferdinand Pinn estate. If we assume 
that the $799.15 belonged to the Ferdinand Pinn estate, 
then it would seem to follow that the only court in which 
this fund could be distributed would be the county court, 
as that. court has exclusive original jurisdiction in mat- 
ters of probate. Rev. St. 1918, secs. 1206, 1398; Boales ~. 
Ferguson, 55 Neb. 565. Ifa sum not administered is found 
belonging to an estate, the proper practice is to have 1 
new administrator appointed in the county court and the 
fund administered. 

It is quite clear, however, that the $2,404.05 has been 
distriluted by the county court under an arrangement 
between the children and the mother that she should have 
the use and profits of the same. As to that amount the 
district court would have power to inquire with reference 
to the facts and order a proper accounting. There ap- 
pears to be no dispute that there was paid to the widow 
$2,404.05. This sum should be distributed as foliows: 


Estate of Theresa Pinn 1-3 ...............0.. $801.39 
August Winzel 1-6 of 2-3 20... 0. cece cee eee 267.11 
Lewis J. Pinn 1-6 of 2-3 2.0... . cece eee ee 267.11 
Caroline Wirth 1-6 of 2-8 1.0... ... eee eee 267.11 
Henry Pinn 1-6 of 2-8 ....... eee eee eee 267.11 
Bertha Kauffelt 1-6 of 2-8 ...........20.008. 267.11 
Theresa Abrams 1-6 of 2°38 1.0... cece ee eee 267.11 


As to the sum representing the difference between 
$3,203.20 and $2,404.05, we find from the record that it 
belonged to Theresa Pinn and should be distributed as 
funds of her estate. 

The judgment is reversed, with directions to enter a 
decree in accordance with this opinion. 

REVERSED AND REMANDED. 


to 
or 
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WILLARD IS, STEWART ET AL., APPELLANTS, V. CITY OF 
LINCOLN, APPELLEE. 


Firep JUNE 22, 1922. No. 21873. 


1. Eminent Domain: VaLuaTion or LAND. Where land is taken from 
the owner by the power of eminent domain, the owner is entitled 
to receive the full market value of such land as of the date it was 


appropriated. 

2. EvipENcE. In such case, where the land has 
been aahaucad in value by the construction of a public improve- 
ment, it is improper for the condemnor to show that the land bore 
no part of the expense of such improvement by way of assessments 
for benefits. 

3. Under the circumstances as shown oy 


the record in this case, proof that the land bore no part of the 
expense of the public improvement held to be prejudicial. 


APPEAL from the district court for Lancaster county: 
ELLIoTT J. CLEMENTS, JUDGE. Reversed. 


Wilmer B. Comstock and Frank M. Tyrrell, for appel- 
lants. 


C. Petrus Peterson and Charles R. Wilke, contra. 


Heard before Morrissey, C. J., Ros—E, DEAN, Day, AL- 
DRICH and FLANSBURG, JJ. 


Day, J. 

This is a condemnation proceeding in which the city of 
Lincoln, in the exercise of its power of eminent domain, 
secks to appropriate for municipal purposes a tract of 159 
acres of land owned by Willard E. Stewart. For the pur- 
pose of convenience, the owner will be referred to as the 
plaintiff, and the city as defendant. The commissioners 
appointed by the county judge to determine the value of 
the land taken made an award to the owner in the sum of 
$15,000. From this award the plaintiff appealed to the 
district court, where he recovered a verdict and judgment 
for $29,551.66. From this judgment the plaintiff has ap- 
pealed. 
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The only question litigated was the value of the land 
appropriated. 

It ig urged that the court erred in permitting the de- 
fendant, over the objection of the plaintiff, to show by 
cross-examination of the plaintiff that the land in con- 
troversy had never borne any part of the burden by way 
of special benefits for the construction of a drainage canal 
which extended along the north side of a part of the land 
for a distance of nine city blocks, and also that the land 
had never been assessed for the pavement of a public high- 
way leading from the city into the country, and which 
ran in close proximity to the land, cutting off a small cor- 
ner thereof. The plaintiff, as a wituess in his own behalf, 
described with considerable particularity the general char- 
acter of his land and the uses to which it was adapted. 
Among other things, he mentioned its proximity to the 
business center of the city, its desirability for warehouse 
and other conmercial purposes, its use for gardening, lum- 
ber yards, and other business projects; that the drainage 
canal protected it from overflow, and that a paved high- 
way afforded a continuous road from a short distance from 
his land into the city. 

Upon cross-examination of the plaintiff, over objection, 
the defendant showed that no special assessments were 
ever laid against any part of the land for the construction 
of either the drainage canal or the pavement of the high- 
way; that in the construction of the drainage canal a part 
of plaintiff’s land had been taken, for which he demanded 
and received damages. 

We are inclined to the view that the court erred in per- 
mitting this line of cross-examination. It must be borne 
in mind that the plaintiff’s land was being taken from him 
without his consent for a public purpose. He was entitled 
to receive the full market value thereof at the time it was 
appropriated, regardless of whether the land had borne 
any part of the cost of the public improvements, which ac- 
mittedly had enhanced its value. As we view it, these 
facts developed upon the cross-examination were prejn- 
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dicial to the rights of the plaintiff. From them the jury 
might well regard that the plaintiff was attempting to reap 
where he had not sown. 

Considerable space is given in the briefs to a discussion 
of the value of the land in controversy. The plaintiff con- 
tends that the great weight of the testimony supports the 
view that the land was worth a much larger sum than that 
allowed by the jury. There is a great diversity of opinion 
ag to the value of the land between the plaintifi’s and the 
defendant’s witnesses. The average estimate of the plain- 
tiff’s witnesses was above $66,500, and of the defendant’s 
witnesses just below $12,900. In view ofthe fact that. 
we have concluded that there should be a new trial, the 
question of the value of the land is not considered. 

For the reasons stated, the judgment of the trial court 
is reversed and the cause remanded for further proceedings. 

REVERSED. 


Cuicaco Bripce & Iron Works, APPELLANT, V. CITY OF 
SoutH Sioux CITY, APPELLEE. 


Fitep JuNE 22, 1922. No. 21863. 


Municipal Corporations: WaTER-works. The authority of a municipal 
corporation, created under the statute governing cities of the sec- 
ond class and villages, to contract for the construction of water- 
works is measured by statute, and not by the value of the bonds 
voted for that purpose. 


APppRAL from the district court for Dakota county: Guy 
T, GRrAvEs, JupcE. Reversed, with directions. 


Hirschl, Hirsch! & Brooks, R. E. Evans and William P. 
Warner, for appellant. 


Ward R. Evans, contra. 


Heard before Morrissey, C. J., Rose, DEAN, ALDRICH, 
Day and Fianssunre, JJ., ALLEN, District Judge. 


ALLEN, District Judge. 
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The plaintiff, the Chicago Bridge & Iron Works, a cu- 
partnership, sued the city of South Sioux City, herein 
called the city, a municipal corporation under the statutes 
of Nebraska for the government of cities of the second 
class and villages, to recover $1,150, with interest thereon 
from March 1, 1913. A jury having been waived, the case 
was tried to the court and a final judgment entered dis- 
missing the action without day at the plaintiff’s costs, and 
the plaintiff appealed. 

From the record and briefs, we gather the following 
facts: October 15, 1912, the electors of the city voted for 
the issuance of bonds in the sum of $25,000, the proceeds 
to be used for the purpose of “erecting, constructing and 
maintaining a system of water-works and water supply 
in said village.” The bonds were issued and sold through 
the agency of the National Company of South Bend, Indi- 
ana, of which J. F. Cole was president, sometime before 
April 15, 1913, for $25,311.04 net. March 3, 1918, and 
after their sale, the city entered into a written contract 
with the National Company employing it as engineer to 
make the necessary surveys, prepare the plans and esti- 
mates, and to superintend the construction of the plant, 
which it did through the instrumentality of its president 
. J. F. Cole, for 10 per cent. of the construction cost. Octo- 
ber 6, 1913, the city contracted with John P. Greene, in 
the name of J. P. Greene, to furnish the material and labor 
and to construct the plant for $24,710.75, but before doing 
so the city council, by an order entered of record, selected 
the type of tower, tank and riser pipe manufactured by the 
plaintiff and directed their use in the construction of the 
plant. Pursuant to such instruction, Greene contracted 
with the plaintiff to furnish the tower, tank and riser pipe 
for $3,250, and, by letter of October 14, 1913, notified the 
city that he had done so and directed it to pay that amount 
to the plaintiff in accordance with the terms of his con- 
tract with the city. The latter accepted the order and 
agreed to pay the plaintiff as therein requested. There- 
after the city paid the plaintiff $2,100 of the amount and 


Vou. 108] JANUARY TERM, 1922. 829 


Chicago Bridge & Iron Works y. City of South Sioux City. 


agreed at subsequent times to pay the remaining $1,159, 
to recover which this action was brought. Under the ar- 
rangement between Greene and the city, the plaintiff was 
to look to the latter for compensation for the material and 
work of installing the tower, tank and riser pipe, and the 
city agreed to pay the plaintiff that part of the cost of the 
plant. The tower, tank and riser pipe were received with- 
out objection and used by the city as a part of its plant 
and since then have been, and still are, used by it without 
objection or complaint. The city did not deny its liability 
to the plaintiff or refuse to pay until long after the com- 
pletion and acceptance of the plant, nor until after the 
final settlement with Greene, the contractor, in which it 
took credit therefor. 

It is admitted that the election was legal and that the 
bonds issued were sold in compliance with the law. There 
was money in the city treasury, the proceeds of the sale of 
the bonds, to pay the total expense of constructing the 
plant, including the tower, tank and riser pipe, when the 
latter were purchased. It is conceded that, of the $3,250 
to be paid for the tower, tank and riser pipe, $2,100 was 
paid, leaving $1,150 unpaid. 

Counsel for appellee contends that Greene’s contract 
was ultra vires and void, because the city thereby incurred 
an indebtedness for the plant in excess of the bond issue, 
and that the city council had no authority to make said 
contract, but it does not appear that there was any deficit 
in the fund at the time the contract was made. It is claimed 
that no estimate of the appropriation was made for the 
indebtedness as provided by statute and that the contract 
was void for that reason. In his brief counsel for appellee 
says: “Our contention is that the Greene contract under 
which the plaintiff sues is illegal because it exceeds the 
amount of bond issue and could not be ratified by the coun- 
cil thereafter,” and that the 10 per cent. compensation 
paid the National Company, or Cole, its president, under 
the employment contract, should be charged to the water- 
bond fund, and that, that sum having been paid, there was 
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a deficit to the extent of $1,150, a part of the price of the 
tower and tank, and therefore the contract of purchase 
of the tower and tank was ultra vires and void. 

As a general proposition, it is admitted that a contract 
in excess of the statutory power of a municipal corporation 
is ultra vires, but, at the time the Greene contract was 
made and the tower and tank purchased and installed, the 
city had authority to borrow money or to issue bonds noi 
exceeding 20 per cent. of the assessed value of the taxable 
property for the construction of the plant. Rev. St. 1912, 
sec. 5119. There is nothing in the record to show that it 
exceeded its authority, and a subsequent diminution or 
diversion of any part of the fund from the purpose for 
which it was voted would not render the contract ultra 
vires, A contract to be ultra vires must be beyond the 
authority of the city under any circumstances, but a sub- 
sequent change of the fund would not render it invalid. 
There is no provision in the contract employing the Na- 
tional Company, or Cole, its president, as engineer that 
compensation therefor should be paid from the proceeds 
of the bonds. 

The contention of counsel for the appellee that the 
Greene contract was void because no estimate or appropri- 
ation was made for the indebtedness as provided by sec- 
tion 5187, Rev. St. 1913, is equally untenable, as the city 
did by ordinances 87 and 88 provide that a tax of eight 
mills on the dollar should be assessed against the taxable 
property of the city “for the payment of interest and to 
establish a sinking fund to pay the principal on water- 
bonds as the same become due.” But neither an estimate 
nor an appropriation was necessary to the validity of the 
contract. City of North Platte v. North Platte Water- 
works Co., 56 Neb. 403, 409 et seq. 

In entering judgment dismissing the plaintiff's action 
without day and in awarding the defendant costs, we think 
the learned trial judge erred. The judgment of the district 
court is therefore reversed and the cause remanded, with 
directions to enter judgment for the plaintiff in the sum of 
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$1,150, with 7 per cent. interest thereon from March 1, 1915, 
and for costs. 
REVERSED. 


Ora COX, APPELLEE, V. JOHN S. BELL ET AL., APPELLANTS. 
Fitep JUNE 22, 1922, No. 21943. 


1. Partnership: DissoLUTION: DAMAGES: PROSPECTIVE Profits. Wheze 
prospective profits of a partnership are speculative and conjectural. 
they do not afford a proper basis for measuring damages sus- 
tained by one partner because of a wrongful breach of the partner- 
ship contract by the other partner whereby the partnership is 
prematurely dissolved. ; 


2. : : . Where one of two partners by his wrong- 
ful act has caused the premature dissolution of the partnership, 
and the other partner has devoted his time to the firm business, 
but is unable to show with reasonable certainty what the prospec- 
tive profits would have been, he may, in lieu of and as a substi- 
tute for prospective profits, recover as damages the reasonable 
value of his time, less any sum or profit he has received from the 
business prior to the dissolution of the partnership. 


APPEAL from the district court for Jefferson county: 
LEANDER M, PEMBERTON, JUDGE. Affirmed as modified. 


Hartigan & Fouts, for appellants. 
Heasty & Barnes and Denny & Denny, contra. 


Heard before Lerron, DEAN and FLANsBuRG, JJ., Day 
and GoopD, District Judges. 


Goon, District Judge. 

Plaintiff brought this action against the defendant for 
an accounting, dissolution of a partnership between the 
parties, and the recovery of the possession of certain real 
estate owned by the plaintiff and used in the partnership 
business. Decree was entered dissolving the partnership 
as of January 1, 1920, distributing the proceeds of the 
partnership business, and awarding possession of the real 
estate to plaintiff. Defendant has appealed. 
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Plaintiff, who was the owner of a farm consisting of 360 
acres in Jefferson county, Nebraska, entered into an oral 
contract for a copartnership with the defendant wherein 
the parties were to engage in the farming and dairy busi- 
ness on plaintiff’s farm. The partnership was to begin on 
March 1, 1919, at which time the defendant, pursuant to 
the agreement, entered into possession of the farm. The 
partnership agreenient provided that plaintiff should fur- 
nish the farm, the material for putting the buildings in 
proper condition for the business, the seed for the crops 
that were to be plauted, and one-half of the cows. Defend- 
ant was to furnish the Jabor and make the repairs, plant 
and harvest the crops, furnish half the cows, do the milk- 
ing, and market the farm and dairy products. The net pro- 
ceeds of the veuture were to be equally divided between 
them. 

Plaintiff in his petition alleged that the contract was 
to continue for one year and to terminate March 1, 1920; 
that the term of the partnership had expired; that de- 
fendant was holding over and retaining the use of the 
farm, excluding plaintiff from the business and misap- 
propriating the partnership funds and property. He 
prayed for the appointment of a receiver, an accounting 
of the partnership affairs, the dissolution of the partner- 
ship, and for possession of the fari. 

In his answer defendant admitted the making of the 
oral contract substantially as alleged by plaintiff, except 
that he claimed that the partnership was to continue for 
a period of five years and terminate March 1, 1924. He 
also alleged that plaintiff had been guilty of such breach 
of the partnership contract that it was practically impos- 
sible to continue the business, and prayed for damages 
arising from plaintiff's breach of the contract. 

The trial court appointed a receiver, had the partner- 
ship property sold, awarded the possession of the farm 
to the plaintiff, ordered the proceeds of the sale of the 
partnership property divided between the parties accord- 
ing to their respective rights, but did not allow defendant 
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any sum as damages for breach of the contract. The trial 
court found that the partnership contract provided for 
a term of five years, as alleged by defendant, and that 
plaintiff had been guilty of such breach of the contrac’ 
that it made it practically impossible to continue the 
partnership business, and further found that the partner. 
ship business had been a losing venture from the start; 
that there was no basis in the evidence to warrant a find- 
ing that there would be any prospective profits, even if 
the business had been continued to the end of the contract 
period, and, apparently, because it was uncertain as to 
whether there would be any profits had the partnership 
business been continued for the full term of five years, 
refused to award any damages to defendant for plaintiff’s 
breach of the contract. 

The only question for deternination is: Was defendant 
entitled to damages for plaintiff’s breach of the contract 
which caused the termination of the partnership,’ and, i! 
so, what is the measure of his recovery? 

Plaintiff contends the trial court should have found the 
partnership was to endure for one year only, but he has 
not filed a cross-appeal, and we regard that question as 
settled by the finding of the trial court. We may say that 
we have examined the record and have reached the same 
conclusion as the trial court that the contract of partner. 
ship was to endure for a term of five years. 

The copartnership acquired a herd of 21 cows, a number 
of which were not fresh until the fall of 1919. Consider- 
able work has to be done to prepare the buildings for the 
proper care of the dairy herd, provide an adequate water 
supply for the cows and the care of the milk, seeding a 
portion of the land to alfalfa, putting the buildings in 
order to properly house and shelter the cows and their in- 
crease during the winter season. The parties evidently 
contemplated the growth of the dairy herd by its natural 
increase and probably by the addition of other cows. It 
is evident that thé parties could not have reasonably ex- 
pected any substantial profits from the business for at 
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least a year or longer. If the future business was to be 
profitable it was necessary that the herd be increased to 
somewhere near the capacity of the farm to care for the 
same. It is plain that if any substantial profits were to 
be realized from the venture they would accrue in the 
later years ot the business. What profits, if any, could 
have been made is a matter of speculation and conjec- 
ture. No one could foretell what the death rate in the 
dairy herd might be for a period of years, nor could any 
one predict with certainty whether sufficient grain and 
forage could be raised on the farm for the care of the herd, 
nor what prices would have to be paid for any feed that 
might have to be purchased for the live stock, nor could 
anyone determine what prices might be obtained for the 
farm or dairy products. We think the trial court was 
right in finding that there was no basis in the evidence 
for determining what, if any, prospective profits would 
have accrued. Where prospective profits can be shown 
with reasonable certainty, the loss of such profits affords 
a proper basis for the recovery of damages for breach of 
the partnership contract whereby it is prematurely ter- 
minated; but, where such profits are uncertain and specu- 
lative or conjectural, they do not afford a proper basis to 
measure the damages. 17 C. J. 785, sec. 112, and cases 
there cited. It does not follow that defendant is without 
a remedy because he was unable to show what the prospec- 
tive profits of the partnership venture would have been 
had it been continued for the full contract term. Defend- 
ant devoted his time to the partnership business in the 
hope and expectation that the later years of it would 
bring him a substantial profit, and by the wrongful con- 
duct of plaintiff he has been unjustly deprived of whatever 
opportunity there might have been for a realization of 
profits had the business been carried on for the five-yeaz 
term. The evidence discloses that defendant was some- 
what skilled in the dairy business and that the reasonable 
value of the time he devoted to the partnership between 
March 1, 1919, and January 1, 1920, was $90 a month, or 
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$900 in the aggregate. During that same period defend- 
ant received as his share of the partnership business 
$418.65. While the authorities are not harmonious upon 
the subject, we believe that the reasonable and better view 
is that, where one partner by his wrongful act has ren- 
dered it impracticable for the partnership business to be 
carried on for the contract period, and the other partner 
has devoted his time to the business, but is unable to 
show beyond mere conjecture what the prospective profits 
of the partnership would have been, in lieu of and as a 
substitute for prospective profits, he may recover as dam- 
ages the reasonable value of his time, less such sum as he 
may have actually received from the business. 20 R. C. L. 
929, sec. 145; Webster v. Beau, 77 Wash. 444, 51 L. R.A. 
n. s. 81, and note thereto. We are of the opinion that the 
district court should have allowed defendant damages 
equal to the difference between the value of his time from 
March 1, 1919, to January 1, 1920, when the partnership 
was dissolved by the decree of the district court, and the 
sum that he actually received from the partnership during 
that period. The evidence shows the value of defendant’s 
time is $900 and the finding of the district court was that 
defendant had received $418.65. He should be awarded 
damages in the sum of $481.35. 

The judgment and decree of the district court is hereby 
modified so as to allow defendant damages for the breach 
of the partnership contract in the sum of $481.35, and, as 
modified, is affirmed. 

AFFIRMED AS MODIFIED. 


STATE, EX REL. Ciry OF TEKAMAH, RELATOR, V. GEORGE W. 
ManrsH, AUDITOR, RESPONDENT. 


Firep JUNE 22, 1922. No. 22769. 


1. Mandamus: REGISTRATION OF Municreat Bonps. Where the state 
auditor refused to register municipal bonds for insufficient show- 
ing as to the legality of the debt funded thereby, and upon ap- 
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plication to this court for mandamus to compel their registration 
the defects in the showing are supplied, the writ will be allowed 
in the interests of justice, though such refusal might otherwise 
be approved. 

2. Municipal Corporations: INDEBTEDNESS: RATIFICATION: BONDS. 
Where a municipal corporation incurred indebtedness for current 
expenses without having previously made an appropriation there- 
for, but for purposes within the general scope of its powers, and 
subsequently called a special election submitting to the electors 
a proposition to issue bonds for the purpose of funding such in- 
debtedness, at which election a majority voted for the bonds; 
held, that the action of the city authorities was thereby ratified 


and such indebtedness validated, and the bonds entitled to regis- 
tration. 


Original proceeding in mandamus to compel respondent 
to register certain bonds of the city of Tekamah. Writ al- 
lowed. 


Orvilie Chatt and Herbert Rhoades, for relator. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Morrissey, C. J., Rose, DEAN, ALDRICH 
and Day, JJ., Repick, District Judge. 


Repick, District Judge. 

Leave having been granted, relator brings an original 
mandamus action in this court to compel the state auditor 
to register certain bonds issued by the city of Tekamah for 
funding certain indebtedness of the city incurred for cur- 
rent expenses. The auditor bases his refusal upon the 
proposition that, from the certificate and showing filed 
with him upon the application to register, it does not suf- 
ficiently appear that the bonds were based upon a legal, 
valid debt against the city. The attorney general has not 
filed a brief for the reason, as stated by him in open court, 
that in his opinion the writ should be allowed. 

The showing before the auditor on the point involved 
consists of a resolution of the mayor and council reciting 
the existence of an indebtedness of $50,000 for which war- 
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rants had been issued and were outstanding; and the pre- 
cise point of objection is that it does not appear for what 
purpose the debt was created, nor that an appropriation 
was made prior to the expenditure and issue of the war- 
rants, as required by section 5186, Rev. St. 1913. 

The statutes do not define the character of evidence up- 
on which the auditor is required to act when bonds are 
presented for registration, but section 881, Rev. St. 1913, 
provides, “if he be satisfied that such bonds have been 
legally issued for a lawful purpose,” he shall register the 
same. In this state of the record it may be a debatable 
point whether the recital above referred to is sufficient 
evidence to satisfy a conscientious officer that the bonds 
were issued for a lawful purpose. We have held that a 
pleading in an action upon contract brought against a 
municipality must affirmatively show a compliance with 
statutory requisites to a valid contract that it may be in- 
vulnerable to a demurrer. Gutta Percha & Rubber Mfg. 
Co. v. Ogalalla, 40 Neb. 775; Tullock v. Webster County, 
46 Neb. 211. It is not thought that the rule so announced 
should be applied to a proceeding of this nature, but thai 
the officer may and many times must rely upon the pre- 
sumption of the regularity of official action where the stat- 
ute does not require a specific showing. Section 382, Rev. 
St. 1913, requires the city clerk to furnish the auditor 
with “a duly certified transcript of all the proceedings 
had previous to the issuance of such bonds relative there- 
to,’ which would seem to include the call, notice and hold- 
ing of the election, the result thereof, and ordinance pro- 
viding for their issue. This was done and therefrom it ap- 
pears that the bonds were “legally issued.” The only 
other question for the auditor was whether they were is- 
sued for a “lawful purpose;” that purpose was to fund 
what was certified to be a “Jegal indebtedness” of the city. 
The purpose, then, was lawful as authorized by section 
429, Rev. St. 19138, provided there was an indebtedness. 
We think the auditor would have been justified in regis- 
tering the bonds on the face of the papers before him, 
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relying upon the presumption above mentioned on the 
question of the indebtedness. 

However, there is in the record before us an affidavit 
signed by the mayor and clerk of the city of Tekamah, by 
stipulation of the parties to have the same effect as a 
deposition, from which it appears that “said indebtedness 
was incurred for the repair and restoration of the light 
plant and for the purchase of equipment and the repair 
and restoration of the streets and roads leading into the 
said city of Tekamah;” and that the expenditures were 
made by unanimous vote of the city council, and “at a 
time when the same was absolutely essential to save the 
present improvements from serious losses.” It does not 
appear that any appropriation had been made before the 
expenditures and issue of the warrants. It is therefore 
clear that no action could be maintained upon the war- 
rants as such. Gutta Percha é Rubber Mfg. Co. v. Village 
of Ogalalla and Tullock v. Webster County, supra. But 
the relator contends that the evidence before the auditor. 
plus the evidence by affidavit in this record, is sufficient 
to show a liability against the city upon an implied con- 
tract to pay for materials and services, the benefit of which 
it received and retained, even though precedent legal re- 
quirements had not been complied with—citing, inter alia, 
Rogers v. City of Omaha, 76 Neb. 187, and Nebraska Tele- 
phone Co. v. City of Red Cloud, 94 Neb. 6. The cases cited 
sustain the doctrine that, where the contract was within 
the general powers granted the city, and it has received 
and reiained the benefits thereof, natural justice requires 
that it pay to the extent of the benefits received; but the 
doctrine must not be extended, and its application should 
be considered with particular regard to the facts of each 
case in which it is recognized. 

We are satisfied from the record before us that the 
expenditures in question were within the general powers 
of the city (Laws 1919, chs. 181, 182), were made in good 
faith, that the city has had the benefit thereof and is 
liable therefor. While, as we have indicated, the auditor 
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might have registered the bonds in reliance-upon the pre- 
sumption of regularity of official acts, such presumption 
cannot prevail over established facts; and, although the 
absence of an appropriation does not affirmatively appear, 
we may safely assume its nonexistence. 

What then, is the duty of the auditor? Must he require 
that the certificate shall show affirmatively the existence 
of every statutory step necessary to a valid contract; or 
is it sufficient if it appears that a claim exists against 
the city which under the laws of the state may be enforced 
in the courts? We hold that a claim sounding in con- 
tract, which may be enforced in the courts, is an indebted. 
ness for the payment of which funding bonds may be is- 
sued under section 429, Rev. St. 1913, and that it is the 
‘duty of the auditor to register the bonds however the ex- 
istence of the debt may be made to appear. It is probable 
that, if a more complete showing had been made before the 
auditor, he would have registered the bonds. 

But there is another reason why these bonds should be 
registered as valid obligatious. The debt, for want of 
prior appropriation, and perhaps other irregularities, was 
technicaily illegal, but, as above stated, was -within the 
scope of the general powers of the city. Its illegal status 
resulted only from a failure of the city to proceed in a 
certain manner, not from a lack of power to make the 
contracts; the contracts were in no sense ultra vires. Ne- 
braska Telephone Co. v. City of Red Cloud, 94 Neb. 6. 
Section 5184, Rev. St. 1913, whereby a prior appropriation 
is required, concludes: “No further appropriation shall 
be made at any other time within such fiscal year unless 
** * first sanctioned by a majority of the legal voters.” 
And chapters 181, 182, Laws 1919, provide that bonds 
may be issued on the vote of the people for the purposes 
for which this indebtedness was incurred. Had a vote 
of the people been taken in advance, there would be no 
question of the legality of the debt, and we have no doubt 
of the power of.the people at an election regularly called 
to ratify an act which it might have authorized in the 
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first instance. In Bell v. Waynesboro Borough, 195 Pa. 
St. 299, where the borough had incurred an indebtedness 
in excess of the 2 per cent. allowed by law, and at an clec- 
tion subsequently held bonds were authorized to pay the 
floating indebtedness of the borough, including such ex- 
cess, the court said: “In the present case we hold that 
the vote of November 7, 1899, authorizing the town coun- 
cil to create the indebtedness (by issue of bonds) for the 
express purpose of liquidating this floating debt, which 
had been irregularly contracted, was such a recognition 
and ratification of the debt as made it enforceable against 
the borough. It made valid that which was before illegal.” 
See to the same effect Roye v. Columbia Borough, 192 Pa. 
St. 146. The same principle is recognized in Marsh v. Ful- 
ton County, 10 Wall. (U. S.) 676, though the attempted 
ratification in that case was by the board of supervisors 
and was held ineffectual. 

We conclude that the bonds were entitled to registry 


and the writ should be allowed. 
WRIT ALLOWED. 


_JoE BAN, APPELLANT, Vv. GUSTAVUS HOPKINS ET AL., DE- 
FENDANTS: GEORGE J. MORRIS, APPELLEE: RACHAEL 
BAN, APPELLANT, 


Firep JuNE 28, 1922. No. 22094. 


Specific Performance. In a suit for the specific performance of an ex- 
ecutory contract for the sale of real estate, the court is not bound 
to decree specific performance in every instance, even though the 
proof may show the contract was duly made. Neither is the court 
free capriciously to refuse a decree of specific performance where 
the proof demands it. 


APPEAL from the district court for Douglas county: 
ARTHUR C. WAKELEY, JUDGE. Affirmed in part, and re- 
versed in part. 


Rosewater & Cotner, for appellants. 
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James H. Adams, contra. 


Heard before Morrissey, C. J., Rosk, ALDRICH and 
FLANSBURG, JJ., REDICK, District Judge. 


Morrissey, C. J. 

Plaintiff brought this action to quiet title to a parcel 
of ground in the city of Omaha. Certain defendants de- 
faulted; but defendant George J. Morris filed an answer 
and cross-petition, praying specific performance of an 
executory contract made by plaintiff and his wife for the 
sale of the lot. Plaintiff’s wife filed an answer to the 
cross-petition and plaintiff filed a reply. The court found 
generally in favor of defendant and decreed specific per- 
formance. 

In 1914 plaintiff and another entered into a contract of 
purchase for the property with its then owner, Eliza Cal- 
lahan. Subsequently plaintiff purchased the interest of 
his partner in the contract, and, since October, 1916, has 
occupied the premises in person, or by his tenants. Sep- 
tember 12, 1916, plaintiff and his wife signed a contract 
for the sale of the premises to defendant Morris. The 
gross consideration for the premises was fixed at $3,200. 
A check for $25 was given the sellers as earnest money. 
Plaintiff agreed to assign the contract which he then held 
from Eliza Callahan and to execute a quitclaim deed of 
the property to Morris. There was a balance due on the 
Callahan contract, and this balance it was agreed should 
be deducted from the purchase price, and the difference 
paid plaintiff. It was also agreed that “the rents are to 
go to the party of the first part from and after the date of 
closing this transaction.” It was stipulated that if title 
to the premises was found defective the sellers should cure 
the defects within a reasonable time, but in case the de- 
fects could not be cured the earnest money should be re- 
turned to the purchaser, but should the purchaser fail to 
comply with the terms of the contract the earnest money 
might be retained by the seller in settlement of any dam- 
ages sustained because of the breach of the contract. The 
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contracting parties had been brought together by a firm 
of real estate brokers, and there is appended to the contract 
a memorandum by the terms of which plaintiff agreed to 
pay the brokers $50 for their services. The day succced- 
ing the making of the contract plaintiff notified the brokers 
that he would not proceed with the contract and mailed 
them the check which had been given as earnest money. 
Plaintiff alleges that the record of this contract consti- 
tutes a cloud upon his title; that the real estate brokers 
deceived the plaintiff by representing that they were acting 
as his agents, while in fact they were the agents of the 
defendant Morris; that the contract provided that it 
should not be considered as a transfer of the title of the 
real estate, and that it was agreed that the contract should 
not be recorded; that plaintiff and his wife were unac- 
quainied with business methods, and were unable to read 
and understand the contract; that as soon as they learned 
of the effect of the contract they notified Morris and his 
agents that they would not be bound by its provisions; and 
charges that the real estate brokers and defendant Morris 
conspired together to obtain the property for less than 
its true value. 

Soon after executing the contract plaintiff moved on to 
the premises and has continued to occupy it as a home. 
The separate answer of Rachael Ban, the wife, sets out 
substantially the allegations contained in plaintiffs peti- 
tion and reply, and pleads specially that she and her hus- 
band have paid the taxes annually assessed against the 
property, and have made repairs on the buildings; that 
the property has advanced in value, and that because of 
the failure of defendant Morris to attempt to enforce the 
contract he is guilty of such laches that he ought to be 
estopped to maintain his action for specific performance. 

Plaintiff in his reply reiterates the material allegations 
of the petition, and asserts that since the execution of the 
contract the property has greatly advanced in value; that 
defendant Morris did not demand the enforcement of the 
agreement; that more than four years have elapsed since 
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its execution ; that plaintiff purchased the property for a 
home for himself and family and is so using it; that in 
March, 1918, plaintiff offered to comply with the terms.-of 
the contract if Morris would pay him, in addition to the 
sum stated in the contract, $202, which plaintiff had ex- 
pended on the property subsequent to the making of the 
coutract; that Morris accepted plaintiff’s offer, but later 
refused to perform its condition; that by reason of the 
conduct of Morris plaintiff had been lead to believe that 
Morris did not desire that the agreement be carried out; 
that since the making of the contract the property was 
greatly advanced in value, and the enforcement of the 
contract would be inequitable. 

There is little conflict in the evidence. When plaintiff 
announced his repudiation of the contract and returned 
the check which had been given in payment of the earnest 
money he was promptly notified that he would be held to 
the contract and the check was returned to him, or to his 
agent. The contract was placed of record, and from time 
to time thereafter until the bringing of this suit defend- 
ant Morris demanded that plaintiff proceed to carry out 
the contract. As late as March, 1918, according to the alle- 
gations of plaintiff’s petition, plaintiff offered to proceed 
with the contract provided Morris would compensate him 
for improvements he claimed to have made. It is argued 
in appellant’s brief that because Morris did not bring an 
action to compel specific performance, but waited until 
plaintiff filed this suit, he was in reality speculating on 
future values. Whatever may be said of defendant’s con- 
duct ic permitting the matter to remain unsettled will 
apply with equal force to the conduct of plaintiff. The 
courts were likewise open to him. Any day after defend- 
ant placed the contract of record, plaintiff might have 
brought the suit which he finally brought after a lapse of 
nearly four years. Defendant is not estopped to demand 
performance of the contract. Harrison v. Rice, T8 Neb. 
654. 

The conduct of the respective parties indicates that each 
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refrained from having resort to the courts in the hope that 
an amicable adjustment might be reached, and the doctrine 
of laches cannot be applied to one and not applied to the 
other. The allegations made by plaintiff and his wife as 
to the alleged fraud practiced upon them by defendant 
Morris and the real estate brokers are wholly lacking sup- 
port in the evidence. Plaintiff’s wife testified that when 
she signed the contract she had been led by her husband 
to believe that it was a lease. We note, however, that al- 
though she and her husband appear to be living amicably 
together and each is seeking the same result in this ac- 
tion the husband. refrained from giving any testimony 
which would corroborate her claim. As to their claim of 
homestead, the evidence is insufficient to show that at the 
time the contract was signed they had any intention of 
ever occupying it as a home. The evidence leaves small 
room to doubt that each party, the wife as well as the 
husband, realized that they were entering a contract for 
the sale of the real estate and fully understood the terms 
of their agreement. There is nothing to show that they 
were imposed upon by the brokers, or by the purchaser, 
The court is not bound to decree specific performance in 
every instance, even though the proof may show the con- 
tract was duly made. Neither is the court free caprici- 
ously to refuse a decree where the proof demands it. On 
each of the general issues presented the proof preponder- 
ates in favor of defendant and supports his prayer for 
specific performance. In the matter of terms we fee] that 
there ought to be a modification of the decree entered by 
the trial court. Under the terms of the contract, defend- 
ant Morris paid as earnest money only $25. This was 
paid in a check which has never been cashed. Morris has 
had no investment in the property. During the time in- 
tervening since the making of the contract plaintiff has 
occupied and used the premises. The contract provides 
that the rents shall go to the purchaser “from and after 
the date of closing this transaction.” 

In consideration of the terms of the contract and the 
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circumstances disclosed, it does not appear that plaintiff 
should be charged with rent for the use of the premises. 
In all other respects the findings and decree of the district 
court are approved. The cause is remanded, with direc- 
tions to take an accounting and enter a decree in harmony 
with this opinion. 

JUDGMENT ACCORDINGLY. 


Eva J. MARTI, APPELLEX, V. Mipwest Lire INSURANCE 
COMPANY, APPELLANT. 


FILED JUNE 28, 1922. No. 21988. 


1. Insurance: FORFEITURE: MENTAL Incapacity. Where there is no 
plain and positive language in a contract of insurance which re- 
quires performance by the insured, personally and within a cer- 
tain time, a requirement that, after the happening of an event 
which entitles him to exercise certain options, the insured shall 
furnish proofs of this fact, and exercise one of the specified op- 
tions as a condition precedent to the right to recover, will not 
be construed to apply in cases where performance is prevented 
because of the insured becoming mentally incompetent to act. In 
such a case, the insured will not forfeit his insurance if he per- 
forms the stipulated act within a reasonable time after his mental 
capacity is restored. 


2. e $ : Ricurs or BENEFIcIARY. In such a 
case ations the insured dies without regaining ability to act, and 
the beneficiary, who had no knowledge of the existence of the 
policy, or its conditions, until some time after his death, fur- 
nishes proof within a reasonable time that the insured became 
incurably insane and was unable to exercise the option or furnish 
the proofs while the policy was in force, such beneficiary is en- 
titled to obtain the benefits of the option provided in the policy. 


3. : EXERCISE OF Option. Where no time limit is fixed in a 
policy within which such an optional provision must be exercised, 
if it is exercised within a reasonable time under all the circum- 
stances of the case, it is sufficient. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


Lincoln Frost and J. W. Kinsinger, for appellant. 
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T. S. Allen, contra. 


Heard before Morrissey, C. J., Lerron, Rost, DEAN, 
ALDRICH, Day and FLANSBURG, JJ. 


LETToN, J. 

Defendant insurance company issued a policy of life 
insurance to Albert F. Marti for $1,000 for the benefit of 
his wife, Eva J. Marti. The premium was paid for one 
year, beginning February 10, 1916, and the policy was de- 
livered. The insured died on December 25, 1917, with- 
out having paid the premium due in January, 1917, so 
that the policy lapsed on February 10, 1917. It is alleged 
that the insured became totally disabled and incurably 
insane on or about March 1, 1916, and remained in that 
condition until his death. His wife was not aware of the 
existence of the policy and found it among his papers 
some time after his death. She then gave notice and 
proofs of death to the company, which refused to pay, 
mainly upon two grounds, first, that the policy lapsed 
on February 10, 1917, and, second, that the right to exer- 
cise certain options provided in the policy was a personal 
right and could only be exercised by the insured, or by 
some one for him during his lifetime. Other defenses set 
forth in the answer were, that the disability arose from 
a disease originating prior to the delivery of the policy, 
lack of proofs for more than two years after the death, 
and the falsity of answers made by the insured to ques- 
tions in the application. The jury found for plaintiff and 
judgment, was rendered accordingly. 

The policy contained the usual provisions for forfeiture 
upon nonpayment of the premium, and also contained the 
following provision: “Should the insured, no premium 
being in default, become totally and permanently disabled 
through bodily injury or disease originating after the de- 
livery of this policy, so that there is no work, occupation 
or profession, either then or thereafter, that -the insured 
can do or follow to earn or obtain any wages, compensa- 
tion or profit, and proofs of such condition are furnished 
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to the company at its home office to its entire satisfaction, 
the insured, after receiving notice from thé company that 
it has approved the evidence submitted of such total and 
permanent disability, may select one of the following op- 
tions: First. Retain this policy as a fully paid-up policy 
for its face amount, but without the extra indemnity in 
cease of accidental death. (The other options are of no 
import in this case.) Without prejudice to any other cause 
of disability, * * * incurable insanity will be considered 
as total and permanent disability within the meaning of 
this provision.” 

Upon the back of the policy we find the following 
printed statement: “Should the insured become totally 
and permanently disabied, the policy becomes paid-up for 
its face amount at the option of the insuved: that is, no 
more premiums are payable.” 

The trial court fairly submitted all defenses to the jury, 
other than the two priicipal ones mentioned, and, since 
the evidence was conflicting, the verdict settled these is- 
sues in favor of plaintiff. 

In its brief the insurance company concedes: “That 
the insured became totally and permanently disabled 
within the meaning of the policy March 1, 1916, and re- 
mained so thereafter until his death December 25, 1917.” 
The plaintiff bases her right to recover on the proposition 
that, since the insured became totally and permanently 
disabled upon March 1, 1916, and so remained until his 
death, he was incapable of giving the proofs or exercising 
an option, and that therefore she had the right, when she 
discovered the policy, to furnish the proofs required and 
exercise the option. The contention of the company is 
that the exercise of the optional provisions in such a case 
is personal to the insured, so that when his mental dis- 
ability, or incurable insanity, rendered him incapable of 
making proof, or selecting an option, he, or his beneficiary, 
. lost all benefit of the optional provisions; that provisions 
giving additional rights to the insured upon the happen- 
ing. of certain events, or the performance of certain acts 
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by the insured, in case of disability, are ancillary to the 
main purposes of the policy, which is life insurance, and 
are strictly construed, and that happening of the events, 
or performance of the acts, are conditions precedent to 
the obtaining of any rights thereunder; that, even though 
the insured is incurably insane, proofs of such condition 
must be furnished by the insured himself, and not by any 
one for him, and he must select one of the options or lose 
all rights under the policy, and that those conditions must 
be met while the policy is in force and has not lapsed 
on account of failure to pay the next premium due. 

The general rule, where there is no positive language 
in the contract which requires performance by the insured 
personally, and at all events, is stated as follows in Com- 
stock v. Fraternal Accident Ass’n, 116 Wis. 382: “It is 
considered that a requirement in a contract of insurance 
that the insured shall, after suffering loss, perform some 
act as a condition precedent to the right to recover there- 
for, does not include cases where performance is prevented 
without fault of the assured, because of his being incapaci- 
tated to act in the matter; that in such cases the assured 
will not forfeit his insurance if he performs the stipulated 
act within a reasonable time after a mental capacity to 
do so shall have been restored to him.” 

The parties here must be considered to have contracted 
with reference to this rule of construction, in the absence 
of any more definitely restrictive language in the con- 
tract. It was impossible for the insured to act on ac- 
count of his insanity. It was equally impossible for the 
beneficiary to act within the year the policy was in force 
because she had no knowledge of its existence, or its con- 
ditions. The policy contains no limitation of time in 
which the proof of disability must be presented, or option 
exercised. The beneficiary did act within a reasonable 
time under all the circumstances, which is all that was 
required. 

In Woodmen Accident Ass’n v. Pratt, 62 Neb. 673, it 
was held that strict compliance with the terms of the. 
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policy as to election and notice are not required, when 
the same was impossible of performance, and that, where 
an accident deranged the mind of the insured so that he 
could not independently give notice and information re- 
garding the accident and injury within the time stipu- 
lated, this excused him from compliance with the condi- 
tions of the policy in that regard during the existence of 
the disability. Though these were accident policies, the 
same principle applies. 

Other cases relevant to the point presented are, Grand 
Lodge, A. O. U. W., v. Brand, 29 Neb. 644; Phaenia Ins. 
Co. v. Holcombe, 57 Neb. 622; Chapin v. Ocean Accident & 
Guarantee Corporation, 96 Neb. 213; Hilmer v. Western 
Travelers Accident Ins. Ass’n, 86 Neb. 285; Midland Glass 
& Pant Co. v. Ocean Accident &€ Guarantee Corporation, 
102 Neb. 349; Reed v. Loyal Protective Ass’n, 154 Mich. 
161; Kathbun v. Globe Indemnity Co., 107 Neb. 18; Veal v. 
Security Mutual Life Ins. Co., 6 Ga. App. 721; Munz v. 
Standard Life & Accident Ins. Co., 26 Utah, 69; Roseberry 
vo. American Benevolent Ass’n, 142 Mo. App. 552. 

Complaints are made of several of the instructions, but 
they are based on defendant’s view of the construction of 
the contract, and what has been said disposes of the points 
raised. 

The case of Thorensen v. Massachussetts Benefit Ass’n, 
68 Minn. 477, cited by defendant, in which it wags held 
that the insured must exercise the option while the policy 
is still in force, is dissimilar in its facts, since it does not 
contain the element of insanity. Apparently there was 
nothing to prevent the notice being given while the policy 
was in force and while the insured was a member in good 
standing of the benefit association. Furthermore, it would 
be a harsh rule that would say that in a case where a 
man was injured, so as to be totally non compos mentis, 
within a few hours before the next payment on his policy 
became due, and while it was still in force, the occurrence 
of the very contingency he was insuring against should de- 
prive him, or his beneficiaries, of the benefit of the con- 
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tract. This seems to us to be the logical result of the 
Minnesota case, if construed as defendants insist. 
Finding no prejudicial error in the record, the judg- 
ment of the district court is 
AFFIRMED. 


WILLIAM I. Toor ET AL., APPELLANTS, V. FRANK PALMER 
ET AL., APPELLEES. 


Firep JUNE 28, 1922. No. 20805. 


1. <Acticn: Mtutuat Accounts. Where the pleadings as a whole, in 
an action wherein the jury is waived, present mutual accounts 
for a court of equity to adjust with a view to the termination of 
protracted and complicated litigation, the case may be tried and 
determined as a suit in equity. 

2. Parties: New Parties. In a suit in equity, the trial judge on 
his own motion may bring into court a party necessary to a de- 
termination of the issues. 

3. : Dismissat. Defendants who have pleaded facts entitling 
them to affirmative relief cannot be eliminated from the case by 
a mere dismissal as to them by plaintiffs. 


4. Judgment: ConcLUSIVENESS. A question once determined in 4 
case by a judgment on the merits is settied and cannot be reliti- 


gated in a subsequent suit between the same parties. 


5. Deeds: CANCELATION: RIGHTS OF GRANTEE IN POSSESSION. In @ 
proper case, defendants who are required to account for rents, 
while in possession of a farm under deeds canceled for fraud, 
may be allowed equitable credit for taxes and interest paid, for 
reducing liens, and for improvements made. 


6. Judgment: StrriclENcy or PETITION. A petition alleging as a 
mere conclusion that defendants by conspiracy and fraud cheated 
plaintiffs out of the rents of a farm for two years, while defend- 
ants, as shown by the petition itself, had no lease and: no title 
and were not in possession, without stating any facts to show 
how the cheating was done or how defendants procured rents 
belonging to plaintiffs, will not support a judgment in favor of 
plaintiffs for such rents. 


7. Deeds: CaNceLATION: ACTION FoR RENTS: AccoUNTING: IN- 
TEREST. In a supplemental action to recover rents, as the fruits 
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of a former suit to cancel fraudulent deeds executed by plaintiffs 
to defendants, plaintiffs may be required to account for interest 
which they received from a third person on money deposited by 
them in court for defendants, pending an appeal, as the consider- 
ation for the canceled deeds. 


8. Damages: ATTORNEY’s FEES: EXPENSES. In the absence of stat- 
ute, attorney’s fees and other expenses of litigation are not re- 
coverable as elements of damage for the wrongs of grantees who 
procure deeds to land by fraud and force the grantors into a court 
of equity to restore their title. 


APPEAL from the district court for Butler county: Ep- 
Warp E. Goop, JuDcE. Affirmed. 


_C.M. Skiles and R. C. Roper, for appellants. 
Hastings & Coufal and Thomas, Vail & Stoner, contra. 


Heard before Morrissey, C. J., Rose, ALDRICH and Day, 
JJ., REDICK, District Judge. 


Ross, J. 

This is an action by plaintiffs to recover from defend- 
ants rents, expenses of former litigation, and attorneys’ 
fees, aggregating $11,821.86. The parties do not agree on 
the nature of the suit. Plaintiffs contend they brought 
an action at law to recover damages for fraud and con- 
spiracy. Defendants insist that the suit is one in equity 
to adjust mutual accounts, that they pleaded equitable de- 
fenses, and that the issues were determinable under the 
rules of equity. The parties waived a jury. The trial 
judge proceeded to bring in a new party on his own mo- 
tion and to determine the pleas of all litigants according 
to equitable principles. As a result the balance due plain- 
tiffs, instead of $11,821.86, as claimed by them, was found 
to be $1,276. From a judgment in favor of plaintiffs for 
the latter sum, they have appealed. 

Whatever the nature of this suit may be, plaintiffs are 
seeking to recover some of the fruits of former litigation 
which must be considered in connection with the claims 
now presented. 

In a former suit in equity the title and possession of a 
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quarter section of farm Jand in Butler county, valued at 
$20,000, were subjects of litigation. John Toop owned 
the land. He died intestate July 28, 1897, leaving as his 
next of kin two nieces, residents of the United States, and 
three nephews, nonresident aliens, residing in England. 
The title descended to the resident heirs at law. The Eng- 
lish kin took no interest whatever, because a Nebraska 
statute prohibited them from inheriting farm land in Ne- 
braska. Except for the disqualification of alienage they 
would have inherited an undivided two-thirds interest. 
John Toop left a widow who had a life estate only. She 
died November 9, 1907. Thereafter the resident heirs of 
John Toop owned the fee and were legally entitled to pos- 
session. At first they did not know their rights and had 
an erroneous impression that their English kin owned 
two-thirds of the farm. In this state of affairs the legal 
title was transferred to Frank Palmer, who acted for him- 
self and also for his associates, Alfred R. Palmer, Reed 
Rihart and H. L. Pence. The Palmers, Rihart and Pence 
afterward incorporated in the name of the Ulysses Land 
Company, to which the legal title acquired by Frank 
Palmer was conveyed. The latter, in negotiating for the 
land, among other inducements, had represented that he 
would have to buy the interests of the English kin to pro- 
cure John Toop’s title to the farm. Whether this was 
a well-grounded observation from a legal standpoint en- 
gaged the attention of this court in protracted litigation. 
The opinion was once judicially expressed that the Ne- 
braska statute did not prevent the English kin from in- 
heriting two-thirds of the land. State v. Thomas, 103 
Neb. 147. The tide of litigation eventually changed, how- 
ever, and it was finally determined that the English kin 
took no title and that the title to the farm land owned by 
John Toop descended to his two resident heirs at law. 
State v. Toop, 107 Neb. 391. 

Before the question of descent was presented for adjudi- 
cation, Frank Palmer procured, through the two resident 
heirs of John Toop, for $5,000, the legal title to the farm, 
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valued as it was at $20,000. The deed conveying to him 
an undivided one-half of the land owned by one of the 
resident heirs was executed by William I. Toop January 
25, 1909, and the deed conveying the other undivided one- 
half was executed by Emily Tremlin January 27, 1909. 
Shortly after the execution of the deeds described, Frank 
Palmer went into possession for himself and his associates. 
Acting for himself and them, he conveyed the legal title 
August 30, 1909, to the Ulysses Land Company, a cor- 
portation which they organized and controlled. The corpo- 
ration mortgaged the land to the Northwestern Mutual 
Life Insurance Company January 25, 1910, for $6,000. 
June 9, 1911, William I. Toop and Emily Tremlin, the two 
_ grantors who had conveyed the legal title to Frank Palmer, 
commenced a suit in equity to cancel their decds; to cancel 
the mortgage; to recover $1,000, the difference between 
the consideration of $5,000 paid by Frank Palmer and the 
mortgage lien of $6,000; to recover the rents for the years 
1907, 1908, 1909, 1910, and 1911. In that suit in equity 
the deeds were canceled subject to the lien of the mortgage. 
William I. Toop and Emily Tremlin were ordered to pay 
into court to be applied on the mortgage the consideration 
of $5,000 paid by Frank Palmer. They recovered a judg- 
ment for $1,400, the rents for 1909, 1910, 1911. The de- 
cree in equity containing these orders and judgments was 
reviewed by the supreme court and affirmed. Toop v. 
Palmer, 97 Neb. 802. 

Settlement of the controversies between the resident 
heirs and Frank Palmer and his associates was further 
delayed by litigation to determine whether the interest 
which, except for the disqualification of alienage, would 
have descended to the English kin escheated to the state of 
Nebraska; but, as already stated, this phase of the con- 
troversy resulted in the final determination that the title 
to the farm land of John Toop was inherited by his resi- 
dent heirs at law. State v. Thomas, 103 Neb. 147; State v. 
Toop, 107 Neb. 391. 

In the present suit the plaintiffs are William I. Toop 
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and Emily Tremlin. They named as defendants Frank 
Palmer and his associates, Alfred R. Palmer, Reed Rihart 
and H. L. Pence. The latter was not summoned, The 
presiding judge, on his own motion, brought in as a party 
defendant the Ulysses Land Company. 

The claim of plaintiffs herein consists of four items: 
(1) Rents for the farm for the years 1907 and 1908; (2) 
rents for the farm subsequent to the decree canceling the 
deeds, pending appeal, including the years 1912, 1913, 
1914, and 1915; (3) share of urban property rents not re- 
covered in the suit to cancel the deeds; (4) expenses of 
former litigation $900, and attorneys’ fees therefor $4,500 ; 
total recovery sought $11,821.86. 

The answers of defendants contain pleas in equity ad- . 
mitting the collection of rents for the farm lands for the 
years 1912, 1918, 1914; alleging payment of taxes, pay- 
ment of interest on the mortgage, partial payment of the 
mortgage debt, payment for the expenses of repairs and 
improvements, specifying the items; seeking credit for 
such payments; and praying for an accounting in equity. 

In determining the issues the district court applied the 
rules of equity to the claims of all litigants, charged de- 
fendants with the rents and gave them credit for payments, 
expenses and improvements. 

The mere statement of the case is perhaps sufficient to 
show that the trial court did not err in treating the litiga- 
tion as a suit in equity. There was a dispute over some 
of the items of rent pleaded by plaintiffs. The credits de- 
manded by defendants, consisting of many items, were 
controverted. Plaintiffs are seeking to recover fruits of a 
former proceeding in equity. Equitable defenses are 
pleaded. The items of rent are of the same nature as rents 
recovered in the equitable action to cancel the deeds. In 
respect to the rents the present suit is supplemental to the 
former. Except for the original adjudication in equity the 
recovery of rents herein would be denied. Part of the re- 
lief now sought was demanded in the former equitable 
action. Some of the new items are based on the identical 
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equities established by plaintiffs in the original suit. Re- 
duced to the final analysis the pleadings present mutual 
accounts for a court of equity to adjust with a view to the 
termination of protracted and complicated litigation. 

It is asserted that the presiding judge erred in bringing 
into the case on his own motion as a party defendant the 
Ulysses Land Company. It is a corporation and there is 
nothing to show that its corporate existence had been 
terminated in any manner. It is the mortgagor that bor- 
rowed $6,000 on the strength of the title conveyed -by 
plaintiffs to Frank Palmer. As to the lien of that mort- 
gage the deeds of plaintiffs were not canceled in the orig- 
inal suit. The Ulysses Land Company collected rents and 
paid taxes, interest and part of the mortgage debt. For 
the purpose of settling this controversy and terminating 
litigation it was a necessary party. In a suit in equity the ° 
trial judge on his own motion had authority to make it a 
party defendant. Rev. St. 1913, sec. 7604; Kaplan v. City 
of Omaha, 100 Neb. 567. 

It is further argued that the trial court erred in denying 
plaintiffs the right to dismiss the action as to defendants 
Alfred R. Palmer aud Reed Rihart. These defendants 
joined in an answer in which they pleaded facts entitling 
them to affirmative relief. In this condition of the plead- 
ings plaintiffs did not have the right to eliminate them as 
litigants. Rev. St. 1913, sec. 7656; 18 C. J. 1159, sec. 32; 
Adams v. Osgood, 55 Neb. 766. 

An item challenged as erroneously allowed in favor of 

. defendants was a payment of $250 on the mortgage debt. 
Though the original decree, canceling the deeds executed 
by plaintiffs, directed them to pay into court the consider- 
ation of $5,000 to apply on the mortgage for $6,000, the 
mortgage lien remained in force. The decree was super- 
seded pending appeal. Under a threat of foreclosure, while 
the appeal was undetermined, defendants paid $250 on the 
mortgage debt. The effect of the payment was to reduce 
the mortgage lien to that extent. Upon the affirmance of 
the decree from which the appeal had been taken, the title 
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to the mortgaged land being thus finally restored to plain- 
tiffs, the payment inured to their benefit. It follows that 
this item was properly allowed as a credit in favor of de- 
fendants. 

If the position of plaintiffs is correctly understood, they 
assert the right to recover in the present case $1,000, the 
difference between the consideration of $5,000 for the can- 
celed deeds and the mortgage by which defendants wrong- 
fully incumbered plaintiffs’ farm to the extent of $6,000. 
This item was the subject of litigation in the former suit 
in equity. In that case the trial court, instead of canceling 
the mortgage, or ordering defendants to pay the mortgage 
debt, or entering judgment against defendants for the 
amount of the lien, directed plaintiffs to pay into court . 
to apply on the mortgage the $5,000 paid by Frank Palmer 
' for the canceled deeds. There was a compliance with this 
order and the decree was affirmed by the supreme court as 
rendered, though plaintiffs took a cross-appeal. The ques- 
tion now presented, therefore, was determined in the 
former suit and cannot be relitigated; nor can any error 
in the affirmed judgment be reviewed or corrected in this 
proceeding. 

Complaint is made because defendants were allowed 
credit for payment of taxes, of interest on the mortgage 
debt and of expenses of improvements and repairs. Credits 
for such payments as defendants made after the deeds 
were canceled, pending a review of the decree, are justified 
as a condition of the allowance in favor of plaintiffs for 
rents during the same period. No substantial error in 
these respects has been pointed out or observed. 

The rejection of plaintiff’s claim for a share of the rents 
of the urban property was proper. 

Did the trial court err in disallowing plaintiffs’ claim 
of $1,400 for rents of the farm for the years 1907 and 
1908? This part of the claim for rent ig without merit 
and it was properly disallowed. Plaintiffs themselves 
pleaded that defendants procured the canceled deeds in 
January, 1909, and shortly thereafter went into possession 
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of the land. It is not shown that defendants had a lease. 
The petition, however, contains a conclusion that defend- 
ants fraudulently received and appropriated all the rents 
and income for the years 1907 and 1908, but facts showing 
how they procured the rents before they acquired title 
while they were not in possession, or how the cheating 
was done, are not pleaded. The widow of John Toop owned 
the life estate and lived until November 9, 1907. How she 
lost the rents for the previous months of that year, how 
plaintiffs acquired her right to them, and how defendants 
by fraud and conspiracy cheated plaintiffs out of them are 
not pleaded in a form to support a judgment. Beside, 
plaintiff sued for these rents in the former proceeding to 
cancel the deeds. The claim therefor. was not allowed. The 
judgment in that case was affirmed in the supreme court. 

One phase of the controversy grew out of the following 
circumstances: In the former suit in equity the trial 
-court canceled the deeds from plaintiffs to Frank Palmer. 
The latter had paid $5,000 for the land and he and his as- 
sociates caused it to be mortgaged for $6,000. Defendants 
had title to the land and plaintiffs had $5,000 of defend- 
ants’ money. In this situation the trial court in canceling 
the deeds ordered plaintiffs to pay defendants’ money into 
court to apply on the mortgage. Under an arrangement 
not confided to defendants, plaintiffs received interest 
pending the appeal to the extent of $583.33 on the $5,000 
after they deposited the money in court. The trial judge 
in the present case credited on the rents due from defend- 
ants the interest collected by plaintiffs on the deposit. The 
allowance of this credit is vehemently assailed by plain- 
tiffs. There was no error in this respect. Plaintiffs are 
in the attitude of claiming at the same time both the use 
of the land and the use of the purchase money received by 
them for the land. The farm belonged to plaintiffs and the 
deposit. belonged to defendants. YPlaintiffs were not en- 
titled to both the use of the land and the use of the money. 
Interest was paid by a bank for the use of the money just 
as a tenant paid rent for the use of the farm. The super- 
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seding of the decree canceling the deeds prevented plain- 
tiffs from getting immediate possession of their land and 
delayed acceptance of the deposit by defendants, Plaintiffs 
having arranged for and accepted interest on defendants’ 
money under the circumstances were answerable in equity 
therefor as a condition of obtaining the rents. 

It is finally insisted that the trial court erred in denying 
the right of plaintiffs to recover as elements of damage 
the expenses of the suit to cancel the deeds. The items 
under this head consist of $900 for expenses incurred in 
litigation and $4,500 for attorneys’ fees. Plaintiffs take the 
position that these items were necessary expenses of re- 
storing the legal title acquired by defendants through 
- fraud and that the loss is recoverable in the present suit. 
The position is clearly untenable. The issues in the former 
litigation presented questions over which litigants, coun- 
sel and the courts entertained different views. Whether 
an interest in the farm land escheated to the state, whether 
plaintiffs’ alien kin inherited an interest, and whether the 
conduct of defendants amounted to actionable fraud were 
all questions open to reasonable controversy. Defendants 
are not wholly responsible for the litigation. They had a 
right to negotiate for the title. What they could not legally 
do was to perpetrate a fraud. Whether they did so was 
at first doubtful. Plaintiffs, without advice, or sufficient 
inquiry to ascertain their rights, carelessly deeded away 
their land for less than its value. When they brought 
their suit to cancel their deeds some of their demands for 
relief were unfounded and they thus increased the burden 
of Jitigation. There is no statute authorizing a recovery 
for the expense of litigation under such circumstances 
and the general rule of law is to the contrary. An expense 
of that kind is not an actionable consequence of the fraud 
pleaded and is not regarded as compensatory damage un- 
der former decisions, 

AFFIRMED. 
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STATE, EX REL. WESTMINSTER PRESBYTERIAN CHURCH, AP- 
PELLEE, V. R. E. EDGECOMB, APPELLANT. 


Fivep JUNE 28, 1922. No. 22462. 


1. Municipal Corporations: BuitprinG REGULATIONS. Under chapter 
213, Laws 1915, as amended by chapter 185, Laws 1919, cities of 
the metropolitan class are not empowered by ordinance to impose 
unreasonable regulations upon the owners of city lots with re- 
spect to the area which may be occupied for building purposes. 


2. : : Manpamus. <A church society, relator herein, 
is the owner of two adjacent city lots in Omaha. Under a city 
zoning ordinance the city engineer refused to issue to relator a 
permit for the erection of a church edifice which would cover 
37% per cent. of the surface area of the lots, the ordinance restrict- 
ing such area to 25 per cent. in the zoning district in question. 
Held, that the requirement is unreasonable; and held, that the 
court did not err in granting a writ of mandamus compelling the 
engineer to issue a permit pursuant to relator’s request. 


Chapter 213, Laws 1915, as amended by chapter 
185, Laws 1919, empowers cities of the metropolitan class to im- 
pose regulations by ordinance, “designed to secure the safety from 
fire and other dangers, and to promote the public health and wel- 
fare, including, so far as conditions may permit, provisions for 
adequate light, air and convenience of access.” Held, that under 
the act in question it is not permissible for such cities to impose 
unreasonable regulations upon the owners of property with respect 
to the area of such real estate that they may cover by a proposed 
building. 


APPEAL from the district court for Douglas county: 
CHARLES A. Goss, JUDGE. Affirmed. 


Dana B. Van Dusen and John F. Moriarty, tor appel- 
lant. 


B. N. Robertson and Frank L. McCoy, contra. 


Heard before Morrissky, C. J., Rose, Dean, ALDRICH, 
Day and FLANSBURG, JJ. 


DEAN, J. 
The Westminster Presbyterian Church of Omaha, rela- 
tor herein, obtained a writ of mandamus compelling the 
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chief engineer in charge of the building department of 
Omaha to issue to relator an official permit to build a 
church house or edifice on two lots in Omaha located at the 
northeast corner of Thirty-fifth street and Woolworth 
avenue. The city of Omaha, respondent herein, contends 
that the court erred in granting the writ and has brought 
the case here for review. 

Under a zoning ordinance,numbered 10784, Omaha is di- 
vided into five classes of area districts, designated respec- 
tively as “A,” “B,” “C,” “D,” and “Hi” districts as shown 
by an area zone map. The church property in question 
is in the district designated as “E” district. 

Respondent alleges that under ordinance 10784, and 
particularly under section 19 thereof, an owner or oceu- 
pant of property within “I” district is not permitted to 
erect any building or buildings which will cover more than 
25 per cent. of the area.of such lot or parcel of ground. 
Respondent offered in evidence the following portions of 
section 19 of ordinance No. 10784: 

“Section 19. In the district described as ‘E’ district 
upon the area zone map, the minimum dimensions of yards 
and courts and the percentage of area of lots covered by 
buildings shall be as follows: * * * Building Area. ‘No 
plot of ground or lot shall be covered with a building or 
buildings exeeeding 25 per cent. of the area of said lot, 
or plot of ground.” 

The ordinance in question was passed and adopted by 
the city council of Omaha June 29, 1920, and became ef- 
fective 15 days thereafter. 

The relator alleges generally, and respondent admits, 
that the relator is a corporation organized under the laws 
of Nebraska “for the purpose of maintaining Christian 
worship and ordinances under the government and disci- 
pline of the general assembly of the Presbyerian church 
of the United States of America, and constructing and 
maintaining church edifices and other buildings in which 
to assemble for the worship of God, and for the adminis- 
tration of such offices and services as pertain to that wor- 
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ship, and has since the year 1887 maintained and supported 
a place of worship and now maintains such place of wor- 
ship in the city of Omaha;” that respondent, R. E. Edge- 
comb, is now and during all the time material to this ac- 
tion has been the duly appointed and qualified building in- 
spector of Omaha; that he is the chief engineer in charge 
of the building department of Omaha, which is a municipal 
corporation of the metropolitan class; that relator is now 
and ever since November, 1919, has been the owner of the 
two lots in question at the corner of Thirty-fifth street and 
Woolworth avenue, and that they “now are occupied by 
the relator for church purposes, in that the Reverend M. I. 
Laird, pastor of said church, occupies the residence there- 
on as a manse or parsonage, and said described property 
was purchased for the purpose of occupying a portion of 
the balance thereof in the construction and erection and 
maintenance of a church building suitable and to be used 
for the purposes for which the relator herein was organ- 
ized and upon which the relator has determined and pro- 
poses to erect such church building to be used and occu- 
pied for the purpose of maintaining Christian worship and 
ordinances under the government and discipline * * * of 
the Presbyterian church; * * * that the material (to be) 
used in the construction of said church edifice is brick, 
cement, steel, iron and stone and lumber; that the outside 
walls are to be constructed of brick and stone with a me- 
tallic roof; that the same is to be 115 feet by 79 feet and 
814 inches in dimensions and about 30 feet in height, and 
the estimated cost of the proposed structure is $74,000 and 
the probable time to be occupied in its erection is 
12 months.” 

The ordinance in question was adopted pursuant to the 
provisions of chapter 213, Laws 1915, as amended by chap- 
ter 185, Laws 1919. The amendatory portion of the act 
became operative April 16, 1919, under an emergency 
clause. The act provides generally that cities of the met- 
ropolitan class shall have power by ordinance to regulate 
and limit the height and bulk of buildings; that the city 
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council may divide the city into districts; that the regula- 
tion ag to the height and bulk of buildings and the area of 
yards, courts or open spaces shall be uniform. It is 
further provided : 

“Such regulation shall be designed to secure the safety 
from fire and other dange1s, and to promote the public 
_ health and welfare, including, so far as conditions may 
permit, provisions for adequate light, air and convenience 
of access, The city council shall pay reasonable regard to 
the character of buildings existing in such district, the 
value of the land and the uses to which it may be put, to the 
end that such regulation may promote the public health, 
safety and welfare, and the most desirable use for which 
the land in each district may be adopted, and may tend toe 
conserve the value of buildings and enhance the value of 
land throughout the city.” Section 1. 

The act also provides that the city council shall have 
power to regulate and restrict the location of trades and 
industries and the location of buildings designed for spe- 
cific uses, and that “Such regulations shall be designated 
to promote the public health, safety and general welfare. 
The city council shall give reasonable consideration among 
other things to the character of the district, its peculiar 
suitability for particular uses to the conservation of prop- 
erty values and the direction of building development in 
accord with a well-considered plan.” Section 2. 

The act in question further provides for a board, consist- 
ing of five members, to be known as a city planning com- 
mission, which board shall acquire or prepare a city plan 
and shall have power to carry out and maintain such city 
plan after its adoption by the city council, and that “The 
city planning comnuission shall recommend the boundaries 
of districts and appropriate regulations and restrictions 
to be imposed therein, and shall make a tentative report, 
and hold public hearings thereon before submitting its final 
report to the city council. The city council shall not de- 
termine the boundaries of any district or impose any regu- 
lations or restrictions until after the planning commission 
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has made recommendation thereon.” Section 3. 

In his examination the city engineer testified in sub- 
stance that the city planning commission, April 12, 1921, 
passed and adopted a motion which in effect provided that, 
if the majority of the property owners within 300 feet of 
the proposed church site would consent to the erection of 
a church edifice, the city planning commission would rec- 
ommend that relator’s two lots “be transferred from the 
25 per cent. to the 40 per cent. area district.” This to 
the end that relator’s request for a permit to occupy 3714 
per cent. of the area of its lots might be comphed with. 

Space need not be taken to demonstrate that “safety 
from fire and other dangers,” and “the public health, safety 
and welfare,” would not be diminished even if the consent 
of the property. owners within 300 feet of the proposed 
church edifice had been obtained. Nor do we find pre- 
tended authority in the statute, nor does the ordinance 
pretend to empower the city planning commission to dele- 
gate the powers conferred upon it to a majority of the 
property owners within 300 feet, nor could such authority 
be lawfully delegated. So that the motion or resolution 
of the city planning commission, as it stands in the record, 
appears to be a recommendation that relator’s request be 
granted. Clearly the evidence of the city engineer and the 
recommendation of the city planning commission support 
the contention of the relator. 

It may be noted that the city engineer further testified 
that he saw no reason why the church building in ques- 
tion, even if it covered 3714 per cent. of relator’s ground, 
would be a greater fire menace to the city or to its health 
than if only 25 per cent. were covered. Besides, it fairly 
- appears from the admissions in respondent’s answer, with 
respect to relator’s petition, that the city was charged with 
notice that relator purchased the property, more than four 
months before the ordinance was passed, for the purpose of 
erecting a modern church edifice thereon, and that relator 
held the property with that object in view. 

Respondent contends that a proper exercise of the police 


864 NEBRASKA REPORTS. [Vou. 108 


State, ex rel. Westminster Presbyterian Church, v. Edgecomb. 


power warrants a refusal to issue the permit. Police power 
is that undefined branch of government which bears the 
same relation to the municipality that the principle of selt- 
defense bears to the individual. Barrett v. Rickard, 85 
Neb. 769. “Police power is founded upon public necessity 
and only public necessity .can justify its exercise.” Spann 
v. City of Dallas, 235 8. W. (Tex.) 518, citing Cooley, Con- 
stitutional Limitations (5th ed.) p. 248. The text reads: 
“And a by-law which assumes to be a police regulation, 
but deprives a party of the use of his property without re- 
gard to the public good, under the pretense of the preser- 
vation of health, when it is manifest that such is not the 
object and purpose of the regulation, will be set aside as 
a clear and direct infringement of the right of property 
without any compensating advantages.” 

Chicago, B. & Q. R. Co. v. Drainage Commissioners, 200 
U.S. 561, is cited by relator. Mr. Justice Harlan wrote 
the opinion for the court. At page 592 this is said: “And 
the validity of a police regulation, whether established di- 
rectly by the state or by some public body acting under its 
sanction, must depend upon the circumstances of each 
case and the character of the regulation, whether arbitrary 
or reasonable and whether really designed to accomplish 
a legitimate public purpose. Private property cannot be 
taken without compensation for public use under a police 
regulation relating strictly to the public health, the public 
morals or the public safety, any more than under a police 
regulation having no relation to such matters, but only to 
the general welfare. The foundations upon which the 
power rests are in every case the same. This power, as said 
in Village of Carthage v. Frederick, 122 N. Y. 268, has al- 
ways been exercised by municipal corporations, ‘by making 
regulations to preserve order, to promote freedom of com- 
munication and to facilitate the transaction of business in 
crowded communities” ” Haller Sign Works v. Physical 
Culture Training School, 249 Til. 436, 34 L. R. A. n. s. 998, 
and note; In re Opinion of the Justices, 234 Mass. 597. 

It clearly appears to us that the ordinance goes beyond 
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the scope of authority conferred by the legislature. That 
part of the ordinance which confines the building area to 
25 per cent. of the lot is so restrictive that it is an unrea- 
sonable exercise of the power granted by the legislature, 
and for that reason that part of the ordinance must be held 
to be invalid. The objection of the city engineer having. 
been based solely on the requirement of that part of an 
ordinance which we hold to be invalid, it follows that the 
judgment of the district court must be, and it hereby is, in 
all things 
AFFIRMED. 

Ross, J., dissenting. 

The ordinance prohibiting the owner of a lot from cover- 
ing more than one-fourth of it with buildings in a residen- 
tial district had its origin in an exalted conception of civic 
life. The goal of the city council was public improvement, 
leading to better, healthier, more comfortable and happier 
conditions. The rich were not to have a monopoly of beau- 
tiful surroundings with their wholesome effect on health, 
morality and usefulness. By means of the ordinance con- 
demned the city council meant to touch the pulse of munici- 
pal power for the general welfare. Parents and children 
of all classes, without regard to former environments, were 
to breathe pure air, at least in the streets, and see flower- 
ing shrubs around private dwellings and listen to the fluted 
notes of birds in hedges. To some extent these privileges 
ave already enjoyed in public parks. The esthetic fea- 
tures of municipal activity for the good of the public ought 
to be recognized and respected. Individual rights and pri- 
vate property must be protected, but they are not gods of 
government. Ownership and control of lots among urban 
homes are limited by the proper exercise of police power 
for the general welfare. Private rights are menaced when 
the good of society is neglected. When courts interfere with 
municipal legislation to improve conditions generally they 
should point out a limitation of power fixed by the supreme 
law and find facts showing an unmistakable usurpation. 
In my opinion the reasoning and conclusion of the ma- 
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jority do not meet the proper tests. When the regulatory 
power of the city to enact laws for the public good is con- 
sidered with the individual rights of relator, the ordinance 
does not seem to me to be unreasonable. 


CALVIN EX. WILHELM ET AL., APPELLANTS, V. CHARLES 
SPERDIE ET AL., APPELLEES. 


FiILep JuNE 28, 1922. No. 21891. 


1. Schools and School Districts: Scnoot Districrs: ESTABLISHMENT. 
Under the act “to provide for the districting of all territory into 
districts for consolidated and high school purposes, and to pro- 
vide for the organizing and operating of the same,” a new public 

. school district may be established by the vote of the school electora 
in the proposed new district, where the old territory included a 
village in a public school district with a board of three members, 
though high school branches were taught therein and high school 
grades were available to pupils. Laws 1919, ch. 243; State v. Rich- 
ardson, ante, p. 604. 


ho 


. OBJECTIONS: Notice. Statutory notice to 
objectors of the time and place to be heard on their objections to 
proposed districting for consolidated and high school purposes, 
under the act of 1919, may be held sufficient, if given to the first 
signer of each petition, where the objections are made in the form 
of petitions; and such notice is effective for the purpose of pre- 
senting the objections made and of procuring changes in boun- 
daries. Laws 1919, ch. 243. 


3. Questions not raised by the pleadings may be disregarded on appeal. 


APPEAL from the district court for Otoe county: Jamus 
T. BEGLEY, Jupce. Affirmed. ; 


Paul Jessen, for appellants. 
Pitzer, Cline & Tyler and George H. Heinke, contra. 


Heard before Morrissey, C. J., Rose, ALDRICH and Day, 
JJ., REDICK, District Judge. 


Day, J. 
This is an action for an injunction against the defend- 
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ants, who are the county superintendent of Otoe county 
and the members of the school board of school district No. 
75, to restrain them from calling or holding an election 
of the school electors, residing within the boundaries of 
proposed district No. 7, for the purpose of voting on the 
question whether district No. 7 as proposed should be es- 
tablished. The trial court found that the preliminary pro- 
ceedings leading up to the potential establishment of dis- 
trict No. 7 were regular, that the question of its final 
establishment was being properly submitted to the electors 
residing within the boundaries of said district, and there- 
upon dismissed the plaintiffs’ petition for want of equity. 
From this judgment the plaintiffs have appealed. A bond 
was given and the proposed election superseded. 

The proceedings leading up to the formation of the pro- 
posed district were had under the provisions of chapter 
243, Laws 1919. That chapter provides in substance that 
all the territory of the several counties of the state shall 
be divided into school districts for high and consolidated 
school purposes; that within 20 days after the act becomes 
effective the county board of each county shall appoint two 
school electors of the county, who, with the county super- 
intendent, shall constitute a committee to make such sur- 
veys and investigation as will determine an equitable ad- 
justment of the bounds of districts for high and consoli- 
dated schools within the county; the county committee are 
required to meet and proceed to plat and establish a school- 
house site and boundary lines of the proposed districts; 
that, wthin 10 days after the report is completed and the 
map prepared, the county superintendent shall designate 
a time for hearing, when any school elector may file ob- 
jections to the plan as recommended; that after the hear- 
ing the committee is authorized to make such changes as it 
may deem advisable, and shall then transmit its final re- 
port to the county board, who shall record the same in 
the minutes of their proceedings. The act further pro- 
vides that, after the filing of the report with the county 
board, 25 per cent. of the school electors of any new district 
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may within 40 days file a written protest with the state 
superintendent against the establishment of the boundaries 
and schoolhouse site, as fixed by the county committee; 
that upon receipt of such protest the state superintendent 
shall call a meeting in the office of the county superin- 
tendent, giving 10 days’ notice of the same to the objectors, 
and to the members of the county committee whose work 
is sought to be affected, and shall send a member of his 
staff to investigate such complaint and make a detailed 
statement of the facts and conditions developed at such 
hearing in writing to the state superintendent, who shall 
then approve the boundaries established by the committee, 
or order a rearrangement of such boundaries, as in his 
judgment may seem best; that after the completion of the 
districting and the lapsing of time for hearing on appeals 
to the state superintendent, upon a petition of 25 per cent. 
of the electors in the proposed consolidated and high school 
districts, the county superintendent is directed to order an 
election to be held in such proposed district, upon giving 
20 days’ notice, at which the electors shall determine 
whether the district as promulgated by the state superin- 
tendent shall be established. 

Section 6 of the act contains a proviso, as follows: “Tro- 
vided, that if the proposed new district contains an organ- 
ized consolidated or high school district, when a petition 
of not less than 51 per cent. of the school electors in said 
new district residing outside of the existing organized con- 
solidated or high school districts shall be filed with the 
county superintendent, then he shall declare such terri- 
tory to be so annexed, conditioned upon the approval of 
the board of education of said existing districts.” 

The record shows that, after the report of the redistrict- 
ing committee had been duly filed, 25 per cent. of the elec- 
tors in the proposed district filed a protest with the state 
superintendent. The district as proposed by the commit- 
tee was designated as district No. 6, and included a terri- 
tory eight miles east and west, and five miles north and 
south, having the school site in the village of Dunbar, and 
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the same site as that of the old district No. 75. Upon the 
hearing before the state superintendent, the boundaries 
of proposed district No. 6 were changed so that the dis- 
trict was five miles square, and the name changed to dis- 
trict No. 7. Pursuant to the determination of the state 
superintendent, the county superintendent called an elec- 
tion of the school electors to determine whether proposed 
school district No. 7 should be established. This is the 
election sought to be enjoined in this action. 
It is first urged by the plaintiffs that the only method 
of annexing territory to an established consolidated or 
high school district is that pointed out in section 6, ch. 
243, Laws 1919. It is argued that district No. 75, which 
was the district of the village of Dunbar, is a consolidated 
or high school district, and that additional territory could 
be added thereto only after a petition signed by not less 
than 51 per cent. of the school electors in the new territory 
* proposed to be added had been filed with the county super- 
intendent and approved by the board of education of dis- 
trict No. 75; and, as this procedure was not followed, the 
action of the state superintendent in proposing the estab- 
lishment of school district No. 7 is without authority of 
law. This argument assumes that the record shows that 
district No. 75 was a consolidated or high school district. 
While it is true that district No. 75 teaches many of the 
grades of a high school, there is nothing in the record to 
show that it was either a consolidated or high school dis- 
trict as those terms were understood at that time. District 
No. 75 was governed by a board of three members, and 
Jacked the requisite number of pupils to change its organ- 
ization from a primary school to a high school district. 
The law at that time required that, in order to change to 
a high school district, a district must have more than 150 
pupils of school age. The proof shows that district No. 
75 had just 150 pupils. It seems plain, therefore, that the 
provisions of section 6 of the act in question did not apply 
to the facts in the case before us, as claimed by the plain- 
tiffs. 
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It is next argued that, if section 6 of the act does not 
apply, the method of establishing a new district would be 
governed by other provisions of the act, and it is urged 
that no proper legal notice was given to the objectors by 
the state superintendent of the hearing upon the protest 
filed against the establishment of district No. 6, as pro- 
posed by the redistricting committee, and that the pro- 
ceedings of the state superintendent in potentially estab- 
lishing district No. 7 were without authority. As has been 
heretofore pointed out, the act provides that, whenever 
there is filed with the state superintendent a protest against 
the proposed districting of the committee, it becomes his 
duty to call a meeting in the office of the county superin- 
tendent of the county where the complaint is made “giving 
10 days’ notice of the same to the objectors, and to the 
members of the county committee whose work is sought to 
be affected.” Section 4. It is further his duty to send 
a member of his staff to investigate the complaint, ° 
and be present at such hearing, and report in writing to 
the state superintendent the facts and conditions developed 
upon such hearing. The state superintendent is then au- 
thorized to approve the boundaries established by the 
county committee, or order a rearrangement of such bound- 
aries, as in his judgment may seem best. The record shows 
that the only notice given of the hearing was sent out by 
the county superintendent stating the time and place of 
hearing. The notice was addressed to Chris Bade and 
others, and John Gess and others, but mailed only to Bade 
and Gess. Bade and Gess were the two men whose names 
headed the two objecting petitions. At the hearing a nun- 
ber of objectors were present, including Bade and Gess. 
While it is not entirely clear whether all of the objections 
urged in the petition were presented to the state superin- 
tendent, it is shown that some of the objectors participated 
in the discussion, and .we think it may be presumed that 
the objections were considered. One of the objections was 
on account of the distance from the school site, and to 
some extent this relief was granted, as the state superin- 
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tendent reduced the size of the school district, which is the 
standard size. It is argued that, because notice was not 
given te each of the objectors, the county superintendent 
had no power to proceed. As we view it, the statute does 
not require that a notice be sent to each of the objectors. 
The objection was in the form of joint petitions, identical 
in form, and we think a service of notice upon the first 
signer was sufficient. The filing of the petitions by the ob- 
jectors invoked the power of the state superintendent to 
act in the matter. The action of the state superintendent 
in promulgating a district does not become effective until 
it is ratified by a vote of the school electors in the district. 

It is further argued that, inasmuch as 25 per cent. of the 
electors in the proposed district did not sign a petition 
requesting the county superintendent to call an election 
of the school electors to vote upon whether the proposed 
district should be established, therefore the election was 
illegally called. The question suggested by this argument 
is not properly raised by the pleadings, and for that reason 
is not reviewable, not having been presented to the district 
court. 

The judgment of the district court is 

AFFIRMED. 
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Constitutional Law—Continued. 


10. 


11. 


12, 


13. 


14. 


in schools is not a denial of religious freedom. Nebraska 
District of Evangelical Lutheran Synod v. McKelvie...... 


Provisions of statute prohibiting the teaching of foreign 
languages in schools are within the title of the act. Ne- 
braska District of Evangelical Lutheran Synod v. Mc- 
RCM . ss Sante cena he ealan Deans tae EE Rank -earbe hark eer wad 


If an unrepealed act was valid when passed, the burden is 
on one who pleads its unconstitutionality under subsequent 
conditions to show its annulment. Fisher v. Board of 
FCQONES  *.jiciecd wien aied sia ethan lib, Ved Sa apie we Cd Saleavor ates jaca 


The constitutional provision making the university of Ne- 
braska a state institution and vesting its government in 
a board of regents held not to prohibit imposition of new 
duties on the regents. Fisher v. Board of Regents........ 


The statute requiring the university regents to establish a 
plant for the manufacture of hog-cholera serum held not 
void as special legislation. Fisher v. Board of Regents.... 


Incidental benefits to an individual or a class do not neces- 
sarily invalidate legislation for the public benefit. Fisher 
v. Board of Regents...........c000e Seating eieleveie Wake Rie Wee 
The classification “farmers and swine-growers” is not un- 
reasonable for the purposes of legislation for the manu- 
facture and distribution of hog-cholera serum. Fisher v. 
BoGrd Of RCQenNtsS.- vn wc ame scaeeadientinbe ss Oe aed S88 
Statute fixing standard weights of bread held constitu- 
tional. Burns Buking Co. v. McKelvié..... ccc cece cccens 
The exercise of police power may’ inconvenience individu- 
als, increase their labor, and decrease the value of, their 
property. Burns Baking Co. v. McKelvie................ 
The legislature is presumed to act with full knowledge of 
all facts essential to valid legislation. Burns Baking Co. 
Us. MOCK EClOIE: (2:5 aheid ook eS ae PRES 6 Die Wie WE bd ae BR ewes 
The burden is on assailant to prove that a legislative act 
is unreasonable. Burns Baking Co. v. McKelvie.......... 
The statute providing for issuance of school district bonds 
held not unconstitutional for failure to provide a tribunal 
before whom objection to their issuance can be made. Mc- 
Cord v. Marsn oe ccsccvccccccccceeees wid eyaretelela-2,0.3 seas * 
Where, before levy of a tax to pay school bonds, the county 
board sit as a board of equalization,.a taxpayer cannot 
complain that his property is being taken without due 
process of law. McCord v. Marsh...scccssccccescreenes 
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Constitutional Law—Concluded. 


15. 


16. 


+The statute declaring that failure to comply with an. or- 


der of the department of trade and commerce to abate a 
nuisance is a misdemeanor held unconstitutional, in not 
providing for notice or hearing. State v. Keller......... 2 


A court will not hold an act unconstitutional unless clearly 
warranted. State v. Badberg..... cc cee cece cece ee ee nes 


Contracts. 


1. 


A verbal contract to sell a majority of the stock of a bank 
and not to engage in the banking business in the locality 
is valid. Farmers State Bank v.-Petersburg State Bank.. 


The purchase of a business is a sufficient consideration for 
an agreement not to engage in a similar business in the 
vicinity. Farmers State Bank v. Petersburg State Bank.. 


A contract must militate against the public welfare to be 
against public policy. Farmers State Bank v. Petersburg 
Stale BOW sya eee eons oe ee bee ke eM es HENAN eek eee 


A seller of corporate stock may agree not to engage in 
business competition with the corporation. Farmers State 
Bank v. Petersburg State Bank. ... ccc cc cece ce ee wees 


A condition not expressed in a written contract that it 
shall become void ‘if not signed by a third person is a 
condition subsequent, and parol evidence to prove the con- 
dition is inadmissible. Gund v. Rowlier.............005 


Neither the mere transfer of possession of a written con- 
tract by one party to the other, nor failure to make trans- 
fer, is conclusive as to its becoming effective. Gund v. 
ROUNCr cece c eee wees aie fare sees Woes Te ekaae eer eee aneeetetads 


Whether a contract was to be in force until signed by a 
third party held a question for the jury. Gund v. Roulier. 


Corporations. 


1. 


4 


It is the policy of Missouri to hold contracts of foreign 
corporations void where made with its residents without 
a license. Rhines v. Skinner Packing Co. ........cce05 . 
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105 


A sale of stock by a Maine corporation, having authority to © 


transact business in Nebraska, may be declared void in 
Nebraska, if made in Missouri in defiance of a Missouri 
statute. Rhines v. Skinner Packing Co. ........0ccceues 


Where a corporation solicits a sale of its stock in an- 
other state and there delivers it, the sale is in such state, 
Rhines v. Skinner Packing Co. 22... ccc ccc ce cena ene § 


105 


880 


Corporations—Continued. 
4, 


10. 


11. 


12.. 


13. 


14. 


15. 


16. 
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Where a statute forbids a foreign corporation to sell or at- 
tempt to sell stock without a Ncense, a subscription there- 
for is inhibited. Rhines v. Skinner Packing Co. .......... 


Delay in rescinding a sale caused by the seller’s fraud 
does not prevent a rescission. Rhines v. Skinner Pack- 
WING COs, Sid disve 6 ee GTR ORE BR SS ain less a WE are ne OW Olea ae ale 


Tender of stock sold under a void sale held sufficient. 
Rhines v. Skinner Packing CO...... ccc ccc cece cccccecetes 


An involuntary nonsuit in an action for the price paid 
upon a void sale of stock held erroneous. Rhines v. Skin- 
Ner: Packing: CO so.6 vse hik sie eS ie NESE CaS BOER EN OS eee 


Fraudulent representations of manager in sale of stock 
held chargeable to the corporation and ground for rescis- 
sion. Vest v. Farmers Cooperative Elevator Co.......... 


Evidence held to show that purchaser of stock acted with 
reasonable promptness to discover fraud and to tender 
back stock. Vest v. Farmers Cooperative Elevator Co.... 


Promoters sustain a fiduciary relation toward the corpora- 
tion and persons who become stockholders. Nebraska 
Mausoleum C0. v. Matters... ccc cece cc cv ccc ccccccvcscves 


Disclosure by a promoter that he was to receive a com- 
mission for sale of corporate stock held to call for a rea- 
sonable commission. Nebraska Mausoleum Co. v. Matters. 


A promoter does not perform his duty to disclose what 
profits he is to make by making a statement which, if fol- 
iowed up, would enable the inquirer to ascertain the prof- 
its. Nebraska Mausoleum Co. v. Matters............0000s . 


In an action against a promoter for secret profits, plain- 
tiff held entitled to recover only profits in excess of reason- 
able commission. Nebraska Mausoleum Co. v. Matters.... 


Unless authorized by statute, a court cannot appoint a re- 
ceiver for corporate property on grounds which would 
not be sufficient were the owner a natural person. Furrer 
wv. Nebraska Building & Investment CoO.......c cc ec ce cease 


The appointment of a temporary receiver for a corporation 
without notice to the stockholders is erroneous, notwith- 
standing notice to its derelict officers. Furrer v. Nebraska 
Building & Investment Co.........000+ pritis seas severe dete averens Sate 


Misconduct by officers is not ground for the appointment of 
@ permanent receiver of a solvent corporation at the in- 
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Corporations—Concluded. 


17. 


18, 


19. 


20. 


21. 


stance of minority stockholders. Furrer v. Nebraska Build- 
ing & Investment Co....... bioilovandya as oa tong qua tevixetetvnecatausest a'atlote 


The appointment of a permanent receiver of a solvent cor- 
poration without statutory notice to interested persons is 
void. Furrer v. Nebraska Building € Investment Co...... 


Proceedings under a void order appointing a receiver of a 
solvent corporation without notice to stockholders are void. 
Furrer v. Nebraska Building & Investment Co0.........06. 


A receiver’s sale of property of a solvent corporation, at 
the suit of some stockholders without notice to others, is 
void. Furrer v. Nebraska Building & Investment Co.... 


Equity will not permit corporate forms to serve as a cloak 
to the perpetration of a fraud. Ehlers v. Bankers Fire Ins. 
CO: ete Be Brae tesa Beeeselee {ies aide Gar ih eee eke MEE Lae e ? 


Rescission of fraudulent sale of stock affirmed. Jhlers v. 
Bankers Fire INS. CO... .ccccc scones ccs ecceccectcsnvee eats 


Defendants held liable for costs in suit to abate a nuisance. 
Weingand v. City of North Platte... .... cece ceecncevece 


Ch. 191, Laws 1919, providing for attorney’s fees, does not 
repeal by implication sec. 6068, Rev. St. 1913. Robertson 
uv. Chicago, B. & Q. BR. CO... ccc ccecne cece eeee Shia detwieiona: ts 8 


Courts. 


1. 


Where one judge hears part of a compensation case and 
suspends the hearing pending negotiations for settlement, 
another judge of the same court may determine it. West- 
ern Newspaper Union V. De€. ccc cccccccccececcccescucees 


Records of inferior courts must affirmatively show that 
they have acted within the scope of their authority. Gloor 
MV. TOYCZON  ssveececseves boar enewaxce ae oct se whereas Ca ateheaes 


Jurisdictional facts will not be presumed to sustain a judg- 
ment of an inferior tribunal. Gloor v. Torczon.......... 


The doctrine of presumptions in favor of the regularity 
of proceedings of courts of general jurisdiction does not 
apply to courts of inferior and limited jurisdiction. Gloor 
v. TOTCZON ...6--. Shiaiune ae ears éJairghate e jayejersr ach a seas wie cate ea ees 
Construction of federal statutes by the supreme court of 
the United States is binding on state courts. Dunning v. 
Western Union Telegraph Co....... WD aensd Sirsa oe ith Wola te ea lovee 
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Courts—Concluded. 
6. The county court has exclusive original jurisdiction in 


probate matters. Pinn v. Pimtt.... ccc ccc cc cece cee ee tees 


Criminal Law. See Banks anp BaNnkING, 18-20. Homicipe. INcEST. 


10. 


11. 


12. 


15, 


16. 


INDICTMENT AND INFORMATION. 


While a piea of not guilty stands, the court may on its own 
motion overrule a plea in bar not sworn to by accused. 
Schrum v. Staté..........06. ciweosmns stave ta Fesacive shane ease oe . 


Instruction that evidence of other acts of intercourse was 
admissible as bearing upon the probability of defendant’s 
guilt held prejudicial. Schrum v. State... .... cc ccc cece 


The test of insanity stated. Kraus v. State...... Sderieteierenaye 


Insanity is a defense to crime whether manifested by in- 
sane delusion or otherwise. Kraus v. State..........+.45 


What constitutes insane delusion stated. Kraus v. State.. 


One laboring under an insane delusion cannot be presumed 
capable of reasoning as a sane man with regard to the 
subject-matter of his delusion. Kraus v. State........ ee 


Insanity is a question for the jury. King v. State........ 


A voluntary confession held admissible notwithstanding a 
previous unsuccessful attempt to extort a confession. King 
Des BUCO ce Pe ahs Sw als's Stn Wa Sele OE Rie B Hew eB eR Nek Gre as he Nie 


A written confession following oral admission of guilt held 
admissible. Hing v. State... ccc cece cee cece et te enna 


Officers are not justified in the use of brute force to ex- 
tort a confession. King v. State...... ccc cece eee cee ene 


Violence in an attempt to extort a confession is con- 
demned. King v. State... ccc cece ccc ccc ec ncecstetencsens 


A voluntary confession may be made by a prisoner while 
handcuffed. King v. State... .. ccc ccc ce wee tee teens 


Refusal of instruction covered by one given is not error. 
EEANG: Vix BUG Cia sie ops seen es reed ies See 4 Sc gik Si aye dae ie SS Saree OI oe 


Photographs of deceased showing location of wounds held 
admissible in prosecution for murder. King v. State...... 


The admissibility of a photograph in evidence is largely 
within the court’s discretion. Wentz v. State............ 


In a-prosecution for omitting a certificate of deposit from 
a bank report, if the certificate is without the state, a 
photographic copy is admissible in evidence. Wentz v. 
State ...... placdieise tetas tveicdiara ed desea ale Arena ene elie Me eesend dat ahi Meatyaudle 
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Criminal Law—Concluded. 


17. 


18. 


19. 


20. 


21, 


22. 
23. 


24. 


A verdict of guilty on one count and acquittal on two 
others held not inconsistent. Wentz v. State..........-5- 


The trial judge has discretionary power to permit names 
of additional witnesses to be indorsed on the information 
during trial. Ridings v. State......ccceccccacseeees htsars 


The granting of a continuance during trial is discretion- 
ary, RAGS Vs. BEC cok si ei ve eRe Re ee NREL SER Oe 


A sufficient foundation for admission of a telegram in evi- 
dence is laid by showing that both the sender and the re- 
ceiver treated it as genuine. Ridings v. State.......... 


A defendant who pleads not guilty to the charge of murder 
in the first degree cannot limit the state’s proof to his de- 
fense of insanity or to the degree of the crime. Maddox 
Mi EOE erik ese eee ire Sea cerah nices titel 6 Brera ave ees ala, ey ine a'y80 8 abe 


A nonexpert witness who observed defendant’s appearance 
at the time of the homicide may testify as to whether he 
appeared rational or irrational. Maddox v. State.......... 


Where defendant pleads not guilty, the shotgun and shell 
used in committing homicide are admissible in evidence. 
Maddox v. State .c.ccccc ccc ccse cre eeeee Slave erate ets oeae 


The state’s offer in evidence of the hat knocked from de- 


-ceased’s head by the fatal shot held not erroneous nor pre- 


judicial. Maddox v. Staté.... ccc ccc cece cence ee eeneees 


Damages. SEE Deatu, 3-6. 


1. 


The measure of damages for the destruction of a building 
by fire is the diminution in value of the real estate plus 
legal interest. Davenport v. Intermountain R., L. é P. Co. 
Measure of damages for destruction of a growing crop 
stated. Pulliam v. Miller..........2.. Seavert ja cole ea eealwts oan ere 
Instruction on measure of damages to growing crops held 
not erroneous. Hopper v. Elkhorn Valley Drainage Dis- 
WIE: fF ascds eck eee S545 bo eie: sib OOS e Bona tie b eh ashlee oS Tew eas cievevers 
Verdict for $1,000 damages to automobile held not exces- 
sive. Linch v. DOdSON..... ccc ccc cer ee cece cee teeeeeseees 


Verdict in personal injury case held not excessive. Camp- 


bell v. Lincoln Traction CO.......-cceccceceeee araaha grantees 
“Attorney’s fees and expenses of litigation are not recover- 


able as damages in absence of statute. Toop v. Palmer.... 
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Deaths. Serr Action, 1, 2. 


1. Sees. 1428 and 1429, Rev. St. 1913, providing that a person . 


who wrongfully causes the death of another shall be liable 
to the widow or next of kin of deceased, creates a new 
cause of action. Hindmarsh v. Sulpho Saline Bath Co... 


2. An action for personal injuries does not abate. Hindmarsh 
v. Sulpho Saline Bath C0........ ccc cece wees Ssueeiaevevei"s ne 


3. Where an action for personal injuries is revived, only 
damages to deceased are recoverable therein. Hindmarsh 


v. Sulpho Salin€ Bath CO... cccsccccccccccnvccvacencvece 
4. Elements of damage for personal injuries stated. Hind- 
marsh v. Sulpho Saline Bath CO... cece cece ec eeevecne . 


5. Where plaintiff in an action for personal injuries dies, re- 
covery may be had only for loss of earnings during his life- 
time. Hindmarsh v. Sulpho Saline Bath Co........... - 


6. Damages recoverable by personal representative for wrong- 
ful death stated. Hindmarsh v. Sulpho Saline Bath Co.... 


7. Suicide held not caused by a collision. Long v. Omaha & 
C. B. Street R. CO... cc cece eee eee Wie Biostar aria ole'e Suatene auete eeecere 


8. Sustaining of demurrer to petition and dismissal of case 
sustained. Long v. Omaha & C. B. Street R. Co.......... 


Deeds. 


Grantees who are required to account for rents while in pos- 
session under deeds canceled for fraud held entitled to 
credit for taxes and interest paid, for reducing liens, and 
for improvements. Toop v. Palmer 


Dismissal. 


Plaintiff cannot dismiss defendants who have pleaded matter 
entitling them to affirmative relief. Toop v. Palmer...... 


Dower. 


Dower in rents held to vest though not assigned. Dovey ¢ 
Son v. SCRlAtEr. ... ccc cece cece tence neces uct seeeseneees 


Drains. 


1. The district court acquires jurisdiction to organize a drain- 
age district by the filing of articles of association and ser- 
vice of notice, and, having acquired jurisdiction, may per- 
mit additional landowners in the district to join in the ar- 
ticles of association. Henderson v. Holliman......... eae 
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Drains—Concluded. 


2. 


A right of action against a drainage district corporation 
accrues when injury occurs. Hopper v. Elkhorn Valley 
Drainage District......... eevee ceeee adbeie Atlee roles Mee Oe . 550 


A party who sells a right of way to a drainage district 
corporation may nevertheless recover damages for negli- 
gent construction and maintenance of its improvements. 
Hopper v. Elkhorn Valley Drainage District............ .. 550 


A drainage district corporation is liable for damages 
caused by its negligence in construction or maintenance of 
its works. Hopper v. Elkhorn Valley Drainage District.... 550 


Easements. 


Conveyance held subject to easement of right of way. Mc- 


Donough V. MANY... ccc ec cece cece cence eee ern cetens ..» 496 


Eminent Domain. 


1. 


Public authorities cannot take land for a highway without 
assessing and paying damages to the owner or providing 
therefor. Weinel v. Box Butte Cownty....cccccsccccccvees 293 


The owner is entitled to the full market value of land on 
the date it was appropriated. Stewart v. City of Lincoln. 825 


Where the value of land condemned has been enhanced in 
value by a public improvement, evidence that the land bore 
no part of the expense of such improvement is inadmissi- 
ble. Stewart v. City of Lincoln... . cc. ccc ee eee eee «.. 825 
Admission of evidence that land condemned bore no part 
of the expense of a public improvement held prejudicial. 
Stewart v. City of Lincoln... .. cece eee ccc c ence cee ceeeene 825 


Evidence. Sree Contracts, 5, 6. 


1. 


Parol evidence is admissible to show the nature of the 
contract on indorsement of a past-due note. Nebraska State 
BANK: is “HOW sie 2b esenaelb ek 6 oo hie 6 wed 8 Beck are ae le wisterdule ae 


Courts take judicial notice of statutes. Sharpe v. Grand 
Lodge, A. O. U. We csccevcccrecceccceceveeeeeeseeeneeues . 193 
Evidence held to sustain finding of relation of employer 
and employee. Wilson v. Morris E C0.......ceceeeeee «. 255 
Where the record fails to show that testimony was read 
from or based on a scientific treatise, it is not within the 
rule excluding such publications as independent evidence. 
Brown v. Blackwood....... WG Me diele Sieg 984 NOR ITE SS ew Sdes COO 
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Evidence—Concluded. 


5. Courts take judicial notice of federal statutes. National 
Supply Co. v. Chicago & N. W. BR. CO... ccc ccc cece ee nee 


6. Courts take judicial notice of president’s proclamations, or- 
ders of the director general of railroads, and government 
control. National Supply Co. v. Chicago € N. W. R. Co.. 


7. Parol evidence is admissible to show that an absolute as- 
signment of a lease was intended as collateral security. 
Gregory v. American Bank Building Co................ at 


8. A, presumption may not be used to nullify facts shown by 
a judicial record. In re Estate of Isaac.............0.+ 


9. Tests to prove the unreasonableness of standard weights 
for loaves of bread held not conclusive, in absence of 
proof that precautions were taken to retard evaporation. 
Burns Baking Co. v. McKelvi€... cece ccc cece ceee viewers 


Executors and Administrators. 


326 


326 


507 


662 


674 


1. Agreement in settlement of alimony held to estop the wife © 


from allowance for support during administration of her 
husband’s estate. In re Estate of Holmberg...........5. 


2. If a sum not administered is found belonging to an estate, 
the proper practice is to have a new administrator ap- 
pointed. Pinn v. Pinn..... cece cece cece cree e eens sees 


Food. 


The use of wax-paper to retard evaporation of moisture may 
be required as an incident to a regulation establishing 
standards of weights for bread. Burns Baking Co. v. 


McKelwie ........ duecaiete ote se OyianBh at laranbueieeesat grenens eatb eine Sears 
Forfeitures. 
Forfeitures must be pleaded and strictly proved as a defense. 
Sharpe v. Grand Lodge, A. O. U. W...... cece eens eee 
Guaranty. 
1. The liability of a guarantor is limited by the precise terms 
of his contract. Hunter v. Huffman..... Sbetieiee wecsae ee siere 


2. A material change in the principal contract covered by a 
guaranty, without the assent of the guarantors, will re- 
lease the guarantors. Hunter v. Huffman................ 

3. Wholly immaterial changes in the principal contract will 
not release guarantors. Hunter v. Huffman.........seeee 

4. Change of loan from six months to four months held 
material, and to release guarantors. Hunter v. Huffman.. 
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Highways. oe a, 


1,- 


The officers of state institutions may sign a petition re- 
questing county commissioners to proceed with paving of 
highways. Brown Real Estate Co. v. Lancaster County.... 
Signature to petition for paving by board of commission- 
ers of state institutions held sufficient. Brown Real Es- 
tate Co. v. Lancaster County... .. ce cece cee ences eee 


The board of commissioners of state institutions are the 
officials contemplated by the statute relating to pavement 
of highways. Brown Real Estate Co. v. Lancaster County. 


There is no legal objection to including more than one 
road in a petition for a paving improvement. Brown Real 
Estate Co. v. Lancaster County... .. cece cc cvncecvavuceves 


A landowner may recover so much of a special assess- 
ment paid as is shown to be illegal, inequitable and ‘un- 
just. Brown Real Estate Co. v. Lancaster County........ 
A petition to recover part of a special assessment which 
fails to allege that complaint was made to the county 
board of equalization does not state a cause of action. 
Brown Real Estate Co. v. Lancaster County..........+. 


Petition held to state a cause of action for recovery of 


special assessment paid. Sawyer v. Lancaster County.... 


Homestead. = 


1, 


The homestead right of exemption will not be considered 
on. proceedings for confirmation of sale. Kaley v. Eselin.. 


Objection to confirmation of sheriff’s sale on the ground 
that the land is a homestead will not bar a subsequent 
action to remove the cloud caused by the sheriff’s deed. 
Kaley v. Eselin............5. Bitch eae, Gia anna asa s race wreeherees 


Where notice of claim of homestead is given the sheriff, a 
sale of the land without compliance with the statute is 
void; but the validity of the claim must be determined in 
a proper action, and until so determined the sale bikes be 
held valid. Kaley v. HSelin. cc. cc ccc ccc cee eens weyers 


A surviving spouse who elects to partition the homestead 


- forfeits homestead rights. Metzger v. Metzger...... éeeaee 


Homicide. 


“A: 


Whether accused was under insane delusion incapacitating 


‘him from distinguishing. between right and wrong held a 


question for the jury. Kvraus v. State............ eee tees ‘ 
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Homicide—Concluded. 
2. Instruction on insane delusion held erroneous. Kraus v. 
BUGS ae See WB SS Sache sO ed stere oe Mle Clase eG Rioietetate es Ws 
3. Evidence held to sustain verdict for murder in the second 
degree. Maddox v. State.......... Bievbiary ia tel alee er ae dees sepee 


Incest. 
Prosecutrix’ testimony of similar offenses is not corroboration 
of her testimony as to the offense alleged. Schrum »v. 
WUALE® doin wicitate ie. gauss what atearSile a sie acole wane Hearse aes hermes 
Indictment and Information. : 


Information held to charge the crime of issuing certificates of 


deposit with intent to defraud. Ridings v. State........ 
Infants. 
1. Evidence held to sustain judgment committing an infant to 
the industrial school. Lawrie v. State....... cer ce ccc ceee 
2. Petition alleging delinquency held not to charge a crime 
and not to require a jury trial. Laurie v. State.......... 
Injunction. 


1. The owner will not be enjoined from closing a road where 
there was no dedication or prescriptive right. Stalder v. 


MALES: oe crnie etalk Wiese Wie debe Sate Wa idiece 84-6 Odeo whe ave a ea Hb Wie wees 
2. Injunction does not lie to prevent a chiropractor from prac- 
ticing without a license. State v. Maltby............. fet 


3. Commission of crime will not be enjoined merely because 
the penalty is inadequate. State v. Maltby.............. 


4. Injunction does not lie to restrain acts violative of criminal 
laws. State v. Maltby......cccceeeee aia ie te ie Sisvaldierte Selec esterase 


5. Injunction to restrain board of education from permitting 
supervised dances in high school auditorium denied. Brooks 
vw. Elder ....cseee. CREE AA atelawis era ou’ a asresig ig Tesaya eitta lesa ng 


Insane Persons. 
1. A contract of an insane person to sell land may be can- 
celed by his heirs. Achatz v. Bailey... ... ccc cece cc enees 
2. A county court may appoint a guardian ad litem for an in- 
fant or incompetent interested in probate of a will. In re 
Estate of ISQGC.....cccsscccccccccccvcees SEIT Oe 


3. .Appointment of guardian ad litem may be reviewed on 
appeal from the final decree. In re Estate of Isaac........ 
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Insane Persons—Concluded. 


4. 


5. 


An order appointing a guardian ad litem held erroneous 
for want of allegation and proof. In re Estate of Isaac.... 


An election to renounce the will and to take under the 
statute, filed by a guardian ad litem, may be set aside on 
appeal from the final decree, if the guardian ad litem was 
erroneously appointed. In re Estate of Isaac ....... sim adele 
To justify the appointment of a guardian ad litem on the 
ground of incompetency, incompetency must be alleged and 
found to exist. In re Estate of I8Gac......ceccccereccene 


A presumption that the appointment of a guardian ad 
litem was regular will not be indulged, where the record 
establishes the insufficiency of the proceedings. In re Bs- 
tate Of ISQAC..... ccc cece cece eens suis ote cident ater Seas eitguaaasveserate . 


Insurance. 


“41. 


A description in a policy as to the location of movable 
property is not a promissory warranty that the property 
will remain in the described location. Waters v. Nebraska 
Mutual Ins. CO. ..sccceccceccnee serie’ aiteugtb ieee. 8S exederats se Saale . 


An agent empowered to receive applications and to col- 
lect premiums binds the company by knowledge acquired in 
preparation of applications and by representations made to 
insured. Waters v. Nebraska Mutual Ins. Co........eeee 


Evidence held not to show fraudulent representations as 
to location of insured live stock. Waters v. Nebraska Mu- 
tual Ins. CO... cc ceccen en cccevecucees sebehten dh adete eee eds ‘* 


Question in application held to call for an expression of 
opinion, and not for a statement of fact. Muhlbach v. 


An untrue representation in answering a question calling 
for an opinion must be knowingly made with intent to de- 
ceive in order to avoid a policy. Muhlbach v. Illinois 
Bankers Lif€ ASS... cece ccc cence ec cece ener eves peadles ‘ 


Whether an answer to a question in an application was 
knowingly made with intent to deceive held a question 
for the jury. Muhlbach v. Illinois Bankers Life Ass’n.... 


Sec. 3187, Rev. St. 1913, neld not to prevent an insurance 
company from defending for fraudulent representations 
in an application for life insurance. Muhlbach v. Illinois 
Bankers Lif ASS... cece cc cn cece cee e eee ee tr eerceenees 


Statutes under which a fraternal beneficiary association is 


662 


662 


662 


146 
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Insurance—Concluded. 


9. 


“10. 


12, 


13. 


- 14. 


15. 


16. 


17. 


18. 


organized are a controlling part of contracts. with its mem-: 


_bers. Sharpe v.. Grand Lodge, A. O. U. W..e ec ec cececeee 


‘A forfeiture cannot be enforced for nonpayment of an in-: 


creased rate of assessment until after notice of the change 
of-rate. Sharpe v. Grand. Lodge, A. O. U. W........ ore 


The burden of proving notice of increase of insurance rate 


“4s on the party claiming forfeiture. Sharpe v. Grand: 


LOA Ge, Al Or 2c Weis Seen a: pune ale sa Srey oe BE ask Sib tod oS aye era 


"Evidence held insufficient to require subniission of the de- 
fense of forfeiture. Sharpe v. Grand Lodge, A. O. U. W.. 


The statute providing for attorney’s fees in actions against 
benefit associations held not retrospective. Sharpe v. Grand 
LOGGC;- As OM Us Wiens. Sie Ween BS Oe dp RR Tee Mace eee 


An attorney’s fee, being part of the remedy only, may be’ 
taxed as costs, though the statute authorizing it was passed: 


after the insurance contract was executed. Sharpe v. 
Grand Lodge, A. O. U. Wiwccccccccccccccceccecceccuneees 


Where the intent of a by-law is clearly expressed, there 
is no room for construction. White v. Sovercign Camp, 


Amendment to by-law of benefit society held not to exempt 
a member who clianged to a more hazardous occupation 
from obligation to pay an increased rate, nor to release 
him from penalty for failure to give notice of change of 
occupation. White v. Sovereign Camp, W. 0. W.......... 


An insured who has become mentally incompetent will not 
forfeit his insurance for failure to perform a stipulated act 
if he performs it within a reasonable time after his mental 
eapacity is restored. Marti v. Midwest Life Ins. Co...... 


A beneficiary may exercise an option after death of in- 
sured, where insured was prevented from exercising it by 
reason of insanity. Marti v. Midwest Life Ins. Co....... 
Where a policy does not fix a time limit within which an 
option must be exercised, its exercise within a reasonable 
time is sufficient. Marti v. Midwest Life Ins. Co........ 


Interest. SEE JUDGMENT, 5, 6. 


In an action for rent, interest on money deposited in court 


pending an appeal in a former suit held allowable. Toop 
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193 


193 
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Judgment. 
1. A judgment against defendants as partners will not be up- 
held where no partnership was proved. Caman v. Schiek. 
2. Application to vacate judgment held sufficient. Eno v. 
LOMDSIATE, 26 2S baekig Vw ie 8 Rs ewe Oe ie SR ees be ee oa Mend eicare 
3. A court may cause a judgment not recorded to be entered 
nunc pro tunc. Calloway v. Doty wsccecccecesscvceveee . 
4, Sec. 609 of the Code relating to time in which judgment 
may be modified, etc., is not applicable to a motion for 
entry of judgment nunc pro tunc. Calloway v. Doty...... 
5. A judgment on a note bears the same rate of interest as 
the note, Calloway V0. DOty..... cree csecscceceeencsenees 
6. A judgment on a contract bears the rate of interest of the 
contract if more than 7 per cent. and not greater than 10 
per cent. Calloway v. Doty......cseccccceeceeees madea das 
7. Defendant’s default cannot be treated as an admission of 
allegations of fact contrary to facts of which the court 
takes judicial notice. National Supply Co. v. Chicago & 
Niu Wee Re 0 ic iahs ein ss EG Oise naa ieee GleRS odes 
8. A petition alleging as a mere conclusion that defendants by 
conspiracy and fraud cheated plaintiffs out of rent of a 
farm for two years held insufficient to sustain a judgment. 
TOOD Vs PAVNET soc ccc ceed ese e ae tee dene eee ee ke eee ee es 
9. A question decided on the merits cannot be relitigated in a 
subsequent suit between the same parties. Toop v. Palmer. 
Jury. 


Where a juror stated that he had read about the case, but 


891 


228 
265 


319 


319 


319 


319 


326 


850 


850 


felt that he could render a fair verdict, held not error to 


overrule challenge for cause. King v. Staté............6- 


Justice of the Peace. 


1. 


On error from justice to district court, a transcript setting 
out the judgment and a history of the proceedings held suf- 
ficient, though the bill of particulars was not copied there- 
in. National Supply Co. v. Chicago & N. W. R. Co....... e 


Where a transcript is filed from justice to district court, a 
party not guilty of laches may suggest a diminution of rec- 
ord. National Supply Co. v. Chicago & N. W. R. Co...... 


To set aside a judgment against defendant in his absence, 


428 


326 


326 


he must move in ten days, pay or confess judgment for ~ 


costs, and notify plaintiff. Gloor v. Torczon...........6+- 


402 
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Justice of the Peace—Concluded. 


4, 


Every fact essential to jurisdiction must affirmatively ap- 
pear. Gloor v. TOrcZ0n... ccs ccccceccvcccernnccceneene scare 


A judgment setting aside a judgment against defendant in 
his absence is void if the record fails to show that defend- 
ant gave plaintiff notice. Gloor v. Torczon........-...+. 


Recital in the docket entry of a judgment that proof of a 
notice essential to jurisdiction was filed is not legal evi- 
dence of its filing. Gloor v. TorceZon.... ccc cece sees ceee 


A judgment of a justice setting aside a judgment against 
defendant in his absence held void on error, where proper 
notice to plaintiff was not filed with the justice. Gloor v. 
TOTCHON, . 2caieie bcalwubon, Risa Sosa Wee, o hte Wa asad She Orde Roster ers Gree 


Landlord and Tenant. 


1. 


10. 


Unlawful detainer will not lie, where no demand for rent 
was made and the tenant malled it when due. Farmer v. 
Pitts ..cccseeee So Rates aiada toate te aval obrayen auc arosae se aie aieMettalerea cele ae 


The tenant is entitled to demand for and reasonable op- 
portunity to pay rent, and he must neglect or refuse to pay 
before forfeiture can be claimed. Farmer v. Pitts........ 


Stipulations for forfeiture in a lease are considered in 
equity as securing the rent, where the tenant pays prompt- 
ly on demand. Farmer v. Pitts.....ccccccecceecens ered 


A tenant who acts in good faith will be relieved from a 
technical forfeiture. Farmer v. Pitts. ....... ccc cece ences 


Where a lease does not fix place of payment of rent, the 
law fixes it upon the leased premises. House v. Lewis.... 


Where a lease was silent as to the place of payment of 
rent, and the landlord did not apply for it at the demised 
premises, the tenant was not in default. House v. Lewis.. 


The lessor of a portion of a building who remains in pos- 
session of the remaining portion is not required to make 
repairs, employ a watchman, and maintain a fire-alarm 
service for his lessee. Blotcky v. Gahm............0. Or 


The lessor is not liable for injuries to lessee’s property 
caused by latent defects. Blotcky v. Gahm...... SRibre sa oes 


Evidence held sufficient to warrant the direction of a ver- 
dict. Blotcky v. GORM..... ccc cece eee cece eeenes ee 


An assignment of a lease and a separate option to repur- 
chase may be treated as security for a debt. Gregory v. 
American Bank Building C0O...... ccc cece cc wee eee ee eee eens 
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402 


402 
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Landlord and Tenant—Concluded. 


11, 


12. 


13. 


14, 


15. 


Libel. 


In an action by lessee to recover damages for wrongfully 
withholding possession of a farm, the measure of damages 
is not the value of the crop~ produced, less cost of pro- 
duction and rent. Philips v. BOSSUNG. 0... cece eee eee 


Evidence held to show that landlord’s demand for posses- 


An oral lease for five years, although unenforceable, is a 
sufficient consideration for labor and materials furnished 
by tenant. Smith v. Koder. ccc cece ccc eee cece ce eencrenee 


A tenant who makes improvements on premises for a con- 
sideration may recover their value on failure of the con- 
sideration. Smith v. KOver.... ccc cece cece een eenenseee . 


A tenant who makes improvements while in possession un- 
der promise of a written lease is entitled to their value 
on eviction. Smith v. Kover...... ccc cece ee wee were ene 


In an action for rent, defendant’s counterclaim for value of 
improvements held valid. Smith v. Kober......... Seite 


In judicial proceedings, the test of privilege is not the mo- 
tive of the libelant but the relevancy and materiality of 
the matter published. Shumway v. Warrick..........++- 7 
Whatever a litigant may properly plead he may plead with 
or without malice, and his intent cannot be inquired into 
in an action for libel; and this rule applies to a protest 
against the issuance of a bank charter. Shumway v. 
Warrick ci ccc ccc cc cc cece ccc ccoeecne dua idiere wecketewas afete ones 
Published words which charge one with malfeasance in 
office are libelous per se. Shumway v. Warrick.......+.. 


The state banking board is required to investigate and de- 
termine the integrity and responsibility of persons apply- 
ing for a bank charter. Shumway v. Warrick.......... 
A protest questioning the integrity of an applicant for a 
bank charter while holding public office held to raise a 
material issue for the state banking board. Shumway v. 
WATE cece e eee e eee ete e teen ener teeter teen atte ee nes 
An order of the state banking board on an application for 
a bank charter is reviewable by petition in error in the 
district court. Shumway Vv. Warrick. .....0.ecereeceeees 
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Licenses, 


A license to cross uninclosed land may be revoked at any 


time. Stalder v. Miles... cece cscs ccc ccceeccccressenceces 


Limitation of Actions. 


1. 


Where it appears from ‘the petition that the cause of action 
is barred by limitations, a demurrer will lie. Pohile v. 
NEUSON vccsecvcccccovae sagestenincl ip celts ono galls Sie ree laph Seed ee ees Me 


Causes of action accruing 25 years before suit held barred 
by limitations. Pohle v. Nelson... .ccccceeecccccevevens . 


The statute begins to run in favor of a trustee ex male- 
ficio from the time of discovery of the wrong. Abbott v. 


Mandamus. 


1, 


An officer will not be compelled to approve a bond which 
does not comply with the statute. State v. Slattery...... 


An officer will not be compelled to record approval of a 
bond not in compliance with the statute. State v. Slattery. 


Where, on application for mandamus to compel registra- 
tion of bonds rejected for insufficient showing, the defects 
in the showing are supplied, the writ will be allowed. State 
Ws, MOTSWss sascee dae Gh iho oe Beek OTN RAR ORR ON De He Moe 


The granting of a writ of mandamus compelling city en- 
gimeer to issue a building permit to a church society 
held not error. State v. Edgecombd....... 4 Ahab OST wigeR ae 


WMiaster and Servant. 


1. 


The federal employers’ liability act creates a liability 
against the employer for the negligence of a fellow em- 
ployee. O'Hara V. Hines... . cece ce cscs ee cc ccceveneneeee 


Whether the handing of an electric detonator to a fellow 


employee was negligence held a question for the jury.: 


OOH Ara: IMCS cis eer dois a os Be heed We eS He ive 
Compensation for injuries held barred by settlement. Duhr- 
kopf v. Bennett... .... ccc ee eeeeees Meo awa beysawieouee ae : 
Compensation for injuries held barred by delay of one year. 
Duhrkopf v. Bennett............ cwebleae ote Syades was Se eeaorete: te 
The workmen’s compensation act contemplates a speedy 
settlement. Western Newspaper Union v. Dee............ 


An attorney’s fee is allowable on appeal where the em- 
ployer fails to reduce the award. Western Newspaper 
ONION: Vi DCC oiisin sg ce0's he Seeks OW Raw EVEN GREG o HE OS OR AR RO 
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Master and Servant—Concluded. red 


7. An attorney’s fee is allowable on a compensation claim: 
arising before the legislature authorized such a a ‘West- 
ern Newspaper Union v. Dee......... eis die Maeve & Saee cis BOR 
“*8.. Where there is no reasonable ground for controversy’ over 
compensation, the employer is liable to statutory penalties. 
for failure to pay. Western Newspaper Union v. Deée.... 303 
9. Where there is a reasonable controversy over compensa- 
tion, penalties should not be imposed. Western Newspaper 
ONION AK Vs: DOC Le sracdsin bev 8 adn oa ie sie Oe Meek elie eV S se belae 303 
10. The workmen’s compensation law is not applicable to all 
labor. Kaplan v. Gaskill... ccc ccc ccc ce cece ence enone 455 
11. Employment held not casual. Kaplan v. Gaskill.......... 455 
_ 12. Caring for rental property held not the “regular business 
or occupation” of a junk dealer. Kaplan v. Gaskill...... 455 
18. An employee repairing buildings of a person engaged in~ 
another business is not within the workmen’s compensa- 
tion law. Kaplan v. Gaskill... ccc ccc ccc ce eee eee eee 455 
14. Occupations as pertaining to the workmen’s compensation 
law defined. Kaplan v. Gaskill...... eicsiesies Sayeed spate eigese uy aes 455 
15. “Independent contractor” defined. Petrow & Giannou v. 
SRewWan. os vege chee pi aak die gh hoe ee ee tia cies 466 
16. A plumber held to be an “independent contractor,” and not 
an “employee.” Petrow & Giannou v. Shewan...... wees 466 
17. Directions to plumber held not inconsistent with his status , 
as an independent contractor. Petrow €& Giannou v. 
SH CWAN:~ ste 5o dans teeter tte Lea wa Vat al teeend a chion 3088 466 
18. Employment of plumber held casual. Petrow & Giannou v. 
Shewan ....ccevecescceees sfdtsceapeferee Tare Oia e ee acelggis Sates ..-- 466 
19. An automobile owner held liable for his son’s negligence in 
driving the car. Linch v. Dobson...........cccc cece (eile B82 
20. Father held liable for negligence of adult son. Linch v. 
DOOS ON cise G84 eG lore ce: ig etd ous wc ben WINS SPOS 9 Nib bS edo awe ae 632 
Municipal Corporations. 
1. A prosecution for violation of a city ordinance, which does 
not embrace any criminal offense, is a civil proceeding, 
and does not require proof beyond a reasonable doubt. 
Francisco v. State.............. based a idelet olin swss eee ekae oon - 309 
2. In a prosecution for violation of a village ordinance, evi- 


dence held to show that the village had authority to as- 
gume village functions. Francisco v. State............. Siete 


309 
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Municipal Corporations—Concluded. 


3. 


10. 


11, 


12. 


13. 


14. 


15. 


16. 


Petitioners for paving who know that the paving is not 
being constructed on the established grades are estopped to 
enjoin collection of special assessments to pay for the im- 


provement. Kister v. City of Hastings........... eeu wee 476 
City held not liable for death from automobile accident. 
Johnson v. City Of OMANG.... cc cccccc cc ccc ccereeccnees 481 


The constitutional provisions relating to referendum do not 
apply to municipal legislation. Schroeder v. Zehrung...... 573 


A city under a home rule charter may enact any legisla- 
tion not contrary to the Constitution or general statutes. 
Schroeder v. Zehrung.......eceeeee Sidtesbla QW o haa %e payne bia end 673 


The referendum provisions of the home rule charter of 
the city of Lincoln apply only to legislative acts. Schroeder 
V. DENTUNG 1... ccecseceees S.8sindes di gin's Ya tng wees Sievehiels veveee BIB 


A resolution of the city council of Lincoln for employment 
of technical advisors to prepare a zoning ordinance held 
not legislative in character. Schroeder v. Zehrung...... 573 


Where a city of the second class issues paving district 
bonds purporting on their face to be general obligations of 
the city, the city is bound for their payment. Alexander 


DS BOMCY. atid iain Vein wie gels Gidea We die NS, 8 8k b Rare 6 TED, baie OEE Oe T17 
Paving district bonds which are general obligations of the 
city may be refunded. Alexander v. Bailey............ TT 


A statute authorizing a city to pave streets by implication 
authorizes it to contract for the performance of the work 
and to pay for same by a general tax levy. Alezander v. 
BOUCY: «sie Coeos a aloe d Bae ieee tein S Sle He dane Sea OE Rae 717 


The authority of cities of the second class to contract for 
the construction of water-works is measured by statute, 
and not by the value of bonds voted. Chicago Bridge & 
Iron Works v. City of South Sioux City........-....2005- 827 


The voting of funding bonds to pay a debt of a city in- 
curred for current expenses held to validate the debt. 


State 0. MGrgn isvck cies cise eri epee eee eves 68S nk ese 835 
Cities of the metropolitan class cannot impose unreason- 
able building regulations. State v. Edgecomb............ 859 


Cities of the metropolitan class cannot fix unreasonable 
regulations as to area of lots to be covered by buildings. 
State v. EAQeCOMD.... cscs cece rccc cece enccccccsescscees 859 


Zoning ordinance of Omaha as to surface area of buildings 
on lots held unreasonable. State v. Edgecomb........- “... 859 
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Negligence. 
1. Negligence may be proved by circumstantial evidence. 
Rocha v. Payne......... sng coiaraceib aller said sarsieia is als Sh tiaisied sere eer 246: 
2. Where the facts are undisputed, question of proximate 
cause is for the court. Long v. Omaha & C. B. Street 
FR OO 8 ajar she ORR Sa GE al ase ae aS dso wind eee ane Sie AD Bio ve, Sle 342 
3. <A building must be constructed in a reasonably safe man- 
ner. Casey v. Ford Motor Co............6. siGCugpeie were tat 352 
4. Negligence and contributory negligence are questions for 
the jury. Casey v. Ford Motor C0... ...- cece cee ceveeee oe. 802 
5. “An instruction which ignored comparative negligence rule 
held erroneous. Davenport v. Intermountain RK, L. & 
Pi OOS EERE OBA EO EAR CED OREO LO RON Ee ES «+. 387 
6. Evidence of conditions before a fire’ held admissible. Dav- 
enport v. Intermountain R., L. & P. CO... ccc cece eens 387 
7. Where a petition contains both specific and general alle- 
gations of negligence, evidence of any contributory fact is 
admissible. Pulliam v. Miller... cc. cc cee cece rece eee weee .- 442 
8. The owner of machinery is not required to use the most 
‘ approved appliances. Pulliam v. Miller...........00. weee 442 
9:- Question of negligence in the operation’of a tractor en- 
gine, causing fire, held a question for the jury. Pulliam .- 
Di MAN OF osc 8 b5 Bes elas Bi SMa ae Bee ald Oates es seaee 442 
10. “Proximate cause” defined. Johnson v. City of Omaha.... 481 
‘11... A party is only answerable for the natural, probable, rea- 
sonable, and proximate consequences of his acts. Johnson 
0. “City Of OMONG 6b. 6 sie Goi ds whet a Ae Real oe ee eee wees 481 
12. Negligence of plaintiff held so great as not to warrant sub 
mission of question of comparative negligence to jury. 
Johnson v. City Of OMANG...... cece cece nce e cect eee eeeenes 481 
13. Contributory negligence is an affirmative defense which 
must be pleaded. Mercer v. Omaha € C. B. Street R. Co.. 532 
14. The burden of proof upon the issue of negligence does not 
shift during the trial. Mercer v. Omaha é& C. B. Street 
BE 100s, SS CES Aa EE OES BNE Niles ia hO 8 ON PRS BAS em . 532 
15. Wrongdoers are individually liable for joint wrongs. Robd- 
ertson v. Chicago, B. &€ Q. R. CO... ssc ceeenee odie’ ee 'eeieee: BOD 
16. Inan action for damages to an automobile, evidence held to 


sustain verdict for plaintiff under the comparative negli- 
gence rule. Linch v. Dodson........ccc cece cece ceceees .. 632 
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Nuisance. 
1. An injunction to abate a nuisance and damages may be 


awarded in the same action. Weingand v. City of North 
PUG! ko harass Shee eB eceh Rie GS BiacsiSie e alarEM Hae tw ah ee Rll eS 17 


Where an injunction is granted and the amount of damages 
is not disputed, plaintiff may recover his damages. Wein- 
gand v. City of North Platte... ... cece ccc cece eee e wees 17 


In a prosecution for keeping a place for prostitution, evi- 
dence of the general reputation of the place and persons 
frequenting it, together with other pertinent facts, is suf- 
ficient to warrant conviction. State v. Leflang.......... 138 


A public nuisance may be enjoined. State v. Maltby.... 578 


The statute authorizing the department of trade and com- 
merce to condemn a building as a nuisance held not by im- 
plication to require notice to the owner. State v. Keller.. 742 


A finding by the state fire marshal that a building is a 
nuisance because liable to fire is not conclusive. State v. 
EE CW CP + oSie iilecasse aie SESS eR ers BRIE EN Ne Se RA oh abe 742 


The department of trade and commerce may abate a nui- 


sance resulting from a building liable to fire. State v. 
Df Lk aa ea RCE Re eee eg aee PS ee een ee wei bog aise isso SRL aee 742 


Officers. 


Powers conferred on public officers are generally construed as 


mandatory though the language is permissive, where pub- 


lic welfare is concerned. State v, Stoddard.............5 712 
Partnership. 

1. Effect of partnership deeds stated. Schlake v. Healey.... 35 
2. A deed from all the members of a partnership conveys good 

title. Schlake v. Healey... .. ccc ccc ccc cece eee n eee eens 35 
3. Petition held to be a suit against defendants as partners. 

Caman v. Schick... sce cc ccc cece cece eee ete eeeeeenens 228 
4, Evidence held not to sustain judgment against defendants 

as partners. Caman v. Schiek.............0008, SMeWeiaeis BES 
5. Prospective speculative profits are not a proper basis for 

measuring damages for breach of a partnership contract 

resulting in dissolution. Coz v. Bell........ cc ccc cece ee 831 
6. Where, on wrongful dissolution of a partnership, the inno- 


cent partner is unable to show the amount of prospective 
profits, he may recover the value of his time, less any 
profit received before dissolution. Cor v. Bell............ 831 
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Payment. 


1. Payments exacted from the owner of property unlawfully 
withheld may be avoided on the ground of compulsion, al- 
though not technical duress. Karschner v. Latimer...... 


2. Evidence held insufficient to avoid payments on compul- 
sion. Karschner v. LQtimer......cc ccc cece cee e ween sens 


Pleading. 


A bill of particulars alleging that coal was shipped in the 
year 1918 shows that the shipment was conducted by the 
director general of railroads. National Supply Co. v. Chi- 
COGO EN. W. Re CO. ccc cece ce ccc cece sect ence eeenes eens 


Principal and Agent. 


The testimony of an agent is admissible to establish agency, 
George v. Leypoldt & Pennington... .vccecccccccccccvcee ‘ 


Process. 


1. Affidavit for service by publication held sufficient. Cohen 
> ABATE G5 eee BR Se PETA ON EEL ERO Ke 


2. Jurisdiction over a life tenant cannot be acquired by con- 
structive service in a suit by remaindermen against a 
transferee in a county in this state other than the county 
where the property is located. Abbott v. Wagner 


3. Service of summons on a defendant nonresident in a for- 
eign state held not authorized. Abbott v. Wagner........ 


Public Lands. 


1. A homestead entryman who is entitled to a patent is owner 
of the land. Schlake v. Headley...... 0... cece cece cee 
2, A homestead entryman who is entitled to a patent may de- 
vise the land or direct his executor to sell it to pay debts. 
Schlake- v.. H€Qley ccciice ce ote s ec ace wees ee een be ee eae 
3. A homestead’ entryman may voluntarily subject the land 
to payment of debts contracted prior to issuance of patent. 
Schlake v. Healey....... cece c cee eae Fiat atest tie so eM 8G, ariaseitondle 


Railroads. 


1. Comparative negligence rule stated. Seiffert v. Hines.,... 
2. An automobile passenger must look and listen for ap- 
proaching trains and warn the driver of danger. Sciffert 
v. Hines 
3. Evidence held to show negligence of plaintiff more than 
slight in comparison with that of defendant. Seiffert 
Ve ANCS. seals Gieteredhe Sacscetaa hie estate 
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Railroads—Concluded. 
4. A railroad company is not liable for defaults of the federal 


government. National Supply Co. v. Chicago & N. W. R. 


Co. - ...5.- $code Sasi e a Pee wees dace water eas 8 shayactntsreeaa, Si wie Me iebeie S 326 
5. Railroad corporations are not liable at common law for 
acts of the federal director general. Robertson v. Chicago 
Beh Oo RCO os ceed thee ae ales ea eRe Mees bee be aaleael ° 569 
Receivers. See Corporations, 14-19. 
Remainders. 
1. Remaindermen may sue to protect their interests against 
the life tenant or his transferee. Abbott v. Wagner...... 359 
2. Remaindermen, seeking to charge a transferee of the life 
tenant ‘as constructive trustee, may sue in any county in 
the state where the transferee may be served with sum- 
mons; the life tenant not being a necessary party. Abbott 
Va. WGN 5 5.55858 18 Bites alaa cw wa Go eG asian CONS ERE RETR EO RAE 359 
Replevin. 
Evidence held to sustain judgment for plaintiff. Robertson 
v. Walker..... stewie tavsen deals Rateneiea a A.e rataere seals eit g ote seeeee 786 
Sales. 
1. A party who represents diseased cattle as fit for breeding | 
purposes is guilty of fraud. Brown v. Blackwood........ " 288 
2,. Delivery to a common carrier is not delivery to the buyer, 
unless the shipment is censigned to the buyer, his agent, 
or to his order. Spreckels Securities Co. v. Abts Co...... 279 
3. Liability for loss of goods consigned to seller held to be 
limited by terms of contract. Spreckels Securities Co. v. 
ALOE C Ossie Canracwnats seth sie ate wi ioea ee eee oS bse ba Resets Gece . 279 
. 4 .In a sale of seed corn by sample, held that there was an 
implied warranty that the corn would be substantially the 
same as the sample.in kind, quality, and germinating 
powers. Seefus v. De Vaugnn..... ccc ccecccccevececccceas 628 
5. An affirmative refusal to guarantee the germinating qual- 
ities of seed corn negatives an implied warranty as to 
such qualities. Seefus v. De Vaugnn........cccccccceces 628 
6. Instruction as to warranty in sale of seed corn held 
; erroneous. Seefus v. De Vaugnn....... cc cccccccccaccees -. 628 
7, Purchaser held entitled to rescission of contract for sale 


of furniture and return of purchase money. Thompson 
Wi. DOSE wee ohare eG to ais, Sora a tag bw gle Me Sveye Ae wle lec otug tes choca Bese ah adaters 
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Sales—Concluded. 


8. Lease of rooming-house and other writings held a single 
contract. Thompson V. JOSt....cccecccccccccsercccccceeee 178 


9. A fraudulent purchase of personalty accompanied with 
delivery is only voidable, and the purchaser may make a 
valid sale to a bona fide purchaser. Parr v. Helfrich...... 801 


Schools and School Districts. 


1. A high school district which receives a pupil from a school 
district which maintains no high school grades is entitled 
to tuition from the latter district. State v. Dorsey...... 134 


2. Where a school district has become liable to a high school 
district for tuition of a pupil, neither the parent nor 
guardian of the pupil can be compelled to pay tuition. 
State V. DOrS€Y...cccececccvcvcccccncccscvsvcccccsesecces LB 


8. School laws will be liberally construed in favor of enjoy- 
ment of school privileges. State v. Dorsey........ccceeoee 134 


4. A school district in a city of over 1,500 population can 
issue refunding bonds. State v. Marsh........cccccseees 267 


5. The statute prohibiting the teaching of foreign languages 
in schools is a reasonable exercise of the police power, 
and is constitutional. Nebraska District of Evangelical 
Lutheran Synod v. McKelvi€.... ccc cece ence cccceceeeeeeees 448 


6. Under ch. 248, Laws 1919, a new public school district may 

pe established by vote of the electors in the district, where 

the old territory included a village in a district with a 

board of three members, though high school branches were 
taught therein. State v. Richardson............... bos thes 604 
Wilhelm v. Speedie..... $68 als ose SGM ow 8 OD 


%. Notice of an election to establish a new consolidated school 
district by posting of notice in three places for 20 days 
held sufficient. State v. Richardson........ Sia Pine Steve, 0.0760. OOF 


8 Where an organized consolidated school district is only 
partially contained within a newly organized district, the 
statutory provision for consolidation by petition does not 
apply. State v. Clarke...........- Bibee iad Baie Wie: oda a0 ses-aNe 638 


9. The statutory phrase, “contains a consolidated school dis- 
trict,” refers to a consolidated district which is wholly 
contained within the proposed district. State v. Clarke 638 


10. The electors of a newly consolidated school district may 
provide for a government by six trustees in lieu of three. 
State v. Clarkeé.........-000s aidsy See ce ores pieeidsre aie civiecereareces! BOS 
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Schools and School Districts—Concluded. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 
19. 


20. 


21, 


22. 


The terms of trustees of a newly consolidated school dis- 
trict run from the date of the organization meeting and 
election, - State: 0, Clare e.f6 eee sn Oe veil aie 8 ois WA ie 


The duty of a school district board to contract with a 
neighboring district for instruction of pupils when di- 
rected by two-thirds majority of the legal voters is manda- 
tory. State v. Stoddard... ccc ccc ccc cece cence eee eees 


Boards of education by a two-thirds vote may issue bonds 
on petition signed by 51 per cent. of the qualified voters 
of the district. McCord v. Marsh...... cariulteeh Abies ave RG: Sed coirethee 


The question of the issuance of school district bonds need 
not be submitted to a vote of the electors at any regular 
or special election. McCord v. Marsh.......e ccc cece e ence 


A school board may appoint a committee of its members 
to examine a petition for issuance of bonds and to investi- 
gate the number of legal voters in the district. McCord 
VM. MATSR... ccc ccc w eens Aveda vestpescay va Leh ake Rise Dave Deets 


The record of a school board held a sufficient finding as to. 


sufficiency of petition for issuance of bonds. McCord v. 
MATS catiies ses seh eaicty balew a Se Soa lack. tednnnaand sda ae Dar avelena da dhe oats 


Sec. 449, Rev. St. 1913, as amended, relating to school 
board elections, held repealed by implication by sec. 4, 
ch. 66, Laws 1921. State v. Marsh...........0005. a seeder ‘ 


The statutory provision providing for publication of notice 
of school bond election Reid directory. Siate v. Marsh.... 


Posting instead of publication of school bond election 
notice held not to invalidate the election. State v. Marsh 


The legislature may give school authorities unlimited con- 
trol in the use of school property, within constitutional 
limitations. Brooks v. Elder 


Boards of education of city school districts and the 
electors of rural school districts may permit the use of 
public school buildings for public assemblages and may fix 
rentals. Brooks v. Eder... cc ccc cece ee eee tevanene 


Notice of hearing on objections to, proposed districting 
for consolidated and high school purposes held suffiicient 
where given to the first signer of each petition. Wilhelm 
Us. SPCCOLC s sieitecie AD le thee E8458 o.8 @ Darawainted ne oxo nea ce es wa 


‘Specific Performance. 


1. 


Specific performance may be granted against a purchaser 
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Specific Performance—Concluded. 


in possession, though record title was not perfected until 
after suit was begun. Schlake v. Healey.........c cee eeees 
A contract of adoption must be unequivocal and provide 
for a definite share of property in order to entitle claimant 


“to specific performance. Pohle v. Nelson... .... ccc. cvaes 


An agreement made after decree of adoption, which pro- 
vides only for services required by the decree, is void for 
lack of consideration. Pohle v. Ne€lson....... ccc ce eens 


An oral agreement to convey land must be clearly estab 
lished. Hajek v. HOjek. i... c ccc ee eee eee eeee 


Where there is direct testimony of a contract and un- 
disputed testimony as to part performance, equity may 
enforce it. Hajek v. HAjek... cc ce ccc cece cect ere neees 


In suits for specific performance, courts will be governed 
by the facts and merits of each case. Goodall v. Swartsley 
Evidence held to sustain decree denying specific perform- 
ance. Goodall v. Swartsley.... 0.0... cc cc ccc eee eee 
A court is not bound to decree specific performance, 
though the proof may show the contract was duly made, 
nor can it capriciously refuse a decree. Ban v. Hopkins 


Statute of Prauds. See LANDLORD AND TENANT, 13. 


1. A tenant in possession under an oral lease which is un- 
enforceable held entitled to value of permanent improve- 
ments. Smith v. Kober.............. ja ate meet assist toy tare 

2. <A tenant under a void lease held to have an equitable right 
to compensation for improvements. Smith v. Kober...... 

Statutes. ; 

1. Where a statute creates a right, the conditions imposed 
must be fully complied with. Duhrkopf v. Bennett........ 

2. Courts will not give a retrospective effect to a statute, 
unless it is clear from the language used that the legis- 
Jature so intended. Sharpe v. Grand Lodge, A. 0. U. W... 

8. The rule in construing a statute or by-law is to ascertain 
the legislative intent. White v. Sovereign Camp, W. 0. W. 

4, A proviso should be construed as referring to what imme- 
diately precedes it, unless a different intention is apparent. 
White v. Sovereign Camp, W. O. W... cc ccc ccc ce eee eee 

5. Courts cannot alter by construction an act which is not 


ambiguous on the theory that the legislature made a mis- 
take. State v. Marsh. ..cce cece cc ccc ener asec erevesecs eave 
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Statutes—Concluded. 


6. Statutes in pari materia should be construed together. 
Qlate. 0. BadDerG Dickie Se nsdek wide banded Gece aliiteses 816 


Street Railways. 


1. Contributory negligence for failure to look and listen be- 
fore crossing a street car track is a question for the jury. 


Reynolds v. Omaha & C. B. Street RB. Co... cece cee ween 26 
2. Instruction on rights at crossing street car tracks ap- 
proved. Reynolds v. Omaha & C. B. Street R. Co......... 26 


3. A motorman must use every means that ordinary care 
and prudence require to avert injury to pedestrians. 
Reynolds v. Omaha & C. B. Street BR. Co..... cece ee eee . 26 


4. Whether the speed of a street car constitutes negligence 
is a question for the jury. Reynolds v. Omaha & C. B. 
Street R. 00......c...eaee oa share Ble Bd Aree Dealers ealecste es 3h selecws:. LO 


5. A franchise to a street railway company will be strictly 
construed against the company. Lincoln Traction Co. v. 
Omaha, L. & Be. BR. CO... ccc rece eeeceas Chace eeipeun acne’ secee 154 


. A street railway company may be compelled to permit 
another company to use its tracks. Lincoln Traction Co. 
v. Omaha, L. & B. R. CO... cece cece ee cece wren seseeeee 154 


%. A franchise to use of streets by a street railway company 
without consent of the voters is invalid. Lincoln Traction 
Co. v. Omaha, L. & B. R. CO... ccc reece wees swine eae’ vise oe, LOL 


8. Where a street railway company has authority to operate 
on streets of a city, its right is exclusive as against a com- 
pany without authority. Lincoln Traction Co. v. Omaha, 
Tis 8 Bo Be COs sti ole Me eek tes eas ah re tenia ana eae bisdle-dale’ eee LOS 


9. A street railway company operating under an irregular 
grant of power is entitled to protection against unlawful 
encroachment by another company. Lincoln Traction Co. v. 
Omaha, L. & B. BR. CO... cece cece cee cence ene eeseteees 154 


10. An interurban company’s use of tracks of a local street 
railway company held unauthorized. Lincoln Traction Co. 
v. Omaha, L. & B. R. CO... cc ccc cece rece creer cece sre gee opece, MOF 


11. A street railway company must use ordinary care toward 
persons using streets. Mercer v. Omaha & C. B. Street R. 
Oe 6 Bi cee a care eed Seas vie’ 85608 eterd wile 8 5-0 8810/4 eS twIO eA Rie Bialevacdalgiees ene DOE 


a 


12. A street railway company and a person using a street 
must exercise ordinary care. Mercer v. Omaha & C. B. 
Street Ru CO. ccc rerccccsccveccvcces 66 Bi Deareteneie oD ore See -. 532 
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13. 


14." 


“15. 


16. 


An injury caused by the splitting of a switch which 
deflects a street car raises a presumption of negligence. 
Mercer v. Omaha & C. B. Street R. CO... cece cece cece eens 


Place of accident held a question for the jury under the 
evidence. Moran v. Omaha & C. B. Street R. Co.......... 


Where a witness testifies he did not hear a signal from a 
street car, and other evidence shows he probably would 
have heard it had one been given, whether a signal was 
given is a question for the jury. Moran v. Omaha & C. B. 
EPCOT PRs OO a wesre, 5 cok aus in ote vb ce id 0 ote 6.500 5a SieaEd OAL eIw, 0 iW SO a Oe 


Refusal of instructions held not error. Moran v. Omaha 
& CO. B. Street R. Co......... niga fase Guna le ve eiaie es syece terete se Slaves 


Taxation. 


1. 


° 


Where a tax deed is void on its face, a suit to. redeem is 
not barred in five years. Sherlock v. Gillis........ eavetnens 


Where a tax deed issued on a private tax sale is void for 
failure to recite that the land was not sold for want of 
bidders, the owner may redeem upon payment of the de- 
linquent taxes, interest, and penalties. Sherlock v. Gillis. 


The Constitution exempts from taxation property or instru- 
mentalities of the state government or its governmental 
subdivisions. Droll v. Furnas County...........05. ebaseiece 


Bonds or warrants of governmental subdivisions are 
exempt from taxation. Droll v. Furnas County.......... 
Public property and-.instrumentalities of government are 


not subject to taxation unless by express constitutional 
provision. Droll v. Furnas County.......... PE RE TO 


The Constitution will not be construed so as to impede 
the government by compelling it to tax its own instru- 
mentalities. Droll v. Furnas County....... se acaia soe: S eset ale arene 
Warrants issued by a governmental subdivision of the state 
are instrumentalities of the government. Droll v. Furnas 
COUNTY cv acrcccccccvccscececcesesesecs Swiere wes Shea afdcaseve ares - 
A tax law does not establish the relation of debtor and 
creditor between the taxpayer and the state. State v. 
ROWE ass desis wareass Mew aewre’s eee ee ee ere ee Te a ee 
A tax law exempting property from taxation is not a con- 
tract preventing legislation taxing such property. State 
43), ROWC scien wie Cie ea Behe ¥e 4 eRe he i Wis wiasprere lovee’ esalete dietoaletace 


532 


788 


788 


788 


72 


72 


85 


85 


85 


85 


85 


232 


906 


INDEX. [108 Nes. 


Taxation—Concluded. 


10. 


11. 


12. 


13. 


14. 


Torts. 


Owner of land held not entitled to have a federal mortgage 
deducted from the value of his land for taxation purposes. 
SEALE Vi RO WC isis isicccds ao 6ctstisrei ere ESE ig SABO ae oe Sk Gh ee We tw 


A tax on bank stock held a tax on shares of stock in the 
hands of stockholders, and not a tax on property of the 
corporation. Creighton Nat. Bank v. Knox County........ 


Mortgage securities held by a bank on which the mort- 
gagors pay taxes will not be deducted from the total value 
of stock for purposes of taxation. Creighton Nat. Bank 
VS ENOL COUNEY siiccie sieeve ess ae spew OOS oa ee eee aad oe ae 


Levy of a tax on bank stock, without deducting the value 
of mortgage securities, held not unconstitutional. Creigh- 
ton Nat. Bank v. Know County... ... ccc ccc cece cece ne nee 


The raising of public funds for the manufacture and dis- 
tribution of hog-cholera serum is within the taxing power 
of the state. Fisher v. Board of Regents.... 01... cece eens 


Parties who contribute to an injury, though without con- 


Trial. 


spiracy or joint concert of action, are jointly and severally 
liable. Weingand v. City of North Platte...... Saad Sade 


See APPEAL AND Error. CRIMINAL Law, 


Where parties request a directed verdict, they waive the 
right to a trial of the issues by the jury. Waters v. Ne- 
braska Mutual INS. CO... ccc cece cccccecscneeaves bedid pers aie 


Refusal of a proper instruction warranted by the evidence 
is error unless the matter is covered by an instruction 
given. Hyndshaw v. Mills..... err Cree dial atonal tee 


A verdict for plaintiff directing that the recovery be 
applied upon plaintiff’s indebtedness to a stranger held 
error, Hyndshaw V. Mills. cccccccecccsnccevcvccvesusvse 


An instruction requiring proof to the jury’s satisfaction 
is erroneous, Hyndshaw v. Mills......cc cece ec eeeee eee, 


Verdict for one joint tort-feasor will not necessarily re- 
lease others. Wilson v. Morris & C0... .ccccccccccunccee 


Failure to instruct on contributory negligence is not error, 
in absence of a request therefor or of evidence thereof. 
Wilson v. Morris E CO. cccsccccccccccccecncccccvetetuaes 


Evidence held to present questions of law only. House 
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8. 


10. 


11. 


12. 


13. 


14. 


On error from the police court, the district court may 
substitute the name of the state for that of a private 
person. Francisco V. State... cece scceccscccescrtcececes 


Special findings control the general verdict, and the court 
cannot set aside special findings and enter judgment on an 
inconslstent general verdict. Story v. Sramek............ 


Instructions should be confined to the issues and evi- 
dence. Muller v. Pratt........ cece ceeee COG rntaesan inn’ ote eesd 


A litigant is entitled to instruction with reference to his 
theory of the case, when pleaded and supported by com- 
petent evidence. Beauchamp v. Leypoldt..........-..4. 


Where reasonable minds cannot differ on the conclusion 
to be reached on the evidence, there is no question for the 
jury. Gund v. ROwlter... ccc ccc ccc cece eee eens 


Severable matters in the verdict outside of the pleadings, 
proof, issues, instructions, and the law will be disregarded 


as surplusage. First Nat. Bank v. Amiot.............005 
In a suit in equity, the trial judge on his own motion may 
bring in a necessary party. Toop v. Palmer...... Sihedattes 


Trusts. 


A district court has jurisdiction to grant relief for breach 


of a constructive trust, though the granting of relief in- 
volves interpretation of a will admitted to probate in a 
foreign state. Abbott Vv. WAQNET.... cece cece ee cee eee eeees 


Vendor and Purchaser. 


1. 


A purchaser in possession under an executory contract 
cannot rescind because of defects in the title without 
offering to surrender possession. Schlake v. Healey 


A purchased in possession cannot insist upon an abstract 
showing good record title without surrendering possession. 
Schlake v. Healey........+. i 20hb Mps Bie lave wnt badlacgie -OaAN i wl ds ohecaae ever’ 


“Sale” distinguished from an “exchange” of property. 
Gill v. Eagleton.......ccceeees bieeeiess siedeee ad eadwas ol ardnes 


Transaction held to be a sale and not an exchange of 
property. Gill v. Hagleton...........00. oiapaiere: Bes eyaeFanece''s st 


Evidence held to show competency of vendor.  <Achatz 
VM. Bailey .cccccceseccceccaecs iSte, Sie Dg ase wearace aleneiary : 
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Waters. 


Construction of a ditch along a natural waterway will not 
be enjoined, unless the evidence clearly shows that the 
water normally carried by the waterway will be di- 
verted and discharged upon plaintiff’s land to his damage. 
Miksch v,. Tassler........0.5. Scone eis Wiser te Sisco ate sare euecs lig goatee 


Weights and Measures. 


The legislature in the exercise of police power may estab- 
lish reasonable minimum and maximum standard weights 
for loaves of bread. Burns Baking Co. v. McKelvie........ 


Wills. 


1.. Property undisposed of by will passes under the laws of 
inheritance. McCollum v. McCollum......cceccccccucevees 


2. The mental capacity of a testator is tested by the state 
of his mind at the time he executed his will. In re Estate 
OF BeOS 5 3is ae ead. Bie aS lad eteee sa oe ibaa UD Swien o a ebineee 


3. Evidence of temporary mental infirmaties before and after 
the testamentary date does not require that the jury pass 
on the testator’s competence. In re Estate of Laflin...... 


4. If a testator knows the extent and character of his prop- 
erty, the natural objects of his bounty, and the purposes of 
his devises and bequests, he is mentally competent. In 
re Estate Of LAflin..... cece ccc cece eet c cece < 


5. Where evidence of mental incompetency and duress is in- 
sufficient to sustain a verdict, a peremptory instruction 
in favor of proponent is not error. In re Estate of Laflin 


6. An oral contract for the devise of land must be clear 
and unequivocal. Young v. Gillen............. 


vee ere ew ene 


7. A contract for the devise of land must be clearly proved. 
Young v. Gillen.........-.. sims sigstete ne BE Sues 7 


8. Evidence held not to establish an oral contract for devise 
of land. Young v. Gillen............000. oe 


9. Will construed to give the surviving spouse a life estate 
in residue, with power to dispose of the principal as may 
be necessary for her support and enjoyment. Abbott v. 
WGQNE? wssessacscecesaeers Sal gceceeveiareemowe Seas 


10. Life tenant held not empowered to dissipate the corpus of 
the estate. Abbott v. Wagner.......... 


11. Land devised to nonresident aliens incapable of taking it 
descends to next of kin. Metzger v. Metzger...... o Vielacswarers 
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12. 
13. 


14. 


15. 
16. 


17. 


Whether or not revocation of a will may be implied from 
subsequent changes in testator’s circumstances depends on 
the facts of each case. In re Estate of Bartlett...... iets 


A divorce by the wife subsequent to the making of her 
husband’s will held not to revoke the will by implication 
of law. In re Estate of Bartlett......... Salace ae iis, scaietasac etaiere 


Courts will not hold a will revoked unless the record un- 
equivocally supports revocation. In re Estate of Bartlett.. 


A decree of divorce settling property rights held to revoke 
by implication a previously executed will. In re Estate 
of Bartlett.........66. ie daestevetere i a.tguelaraialdieeere Sie Srevehatarate cone osre% 


The statute specifying the methods of revocation of wills 
held to preserve the principles upon which common-law 
revocations were based. In re Estate of Bartlett.......... 


Under the statute, revocation of a will by subsequent 
changes in the circumstances of the testator devolves on 
the court. In re Estate of Bartlett...........08. ice Beaesenive 
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